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[HIGH  COURT  OF  AUSTRALIA.] 


KELLY Appellant; 

Defendant, 

TUCKER .      Respondent. 

Plaintiff, 

on  appeal  from  the  supreme  court  of 

victoria. 

Partnftrthip — DissoltUion — At  will  or  for  single  venture— Unequal  contribution  of  -a  q  of  A. 
capital— Repayment— Partnership  Act  1891  (Vict.)  {No.  1222),  sees.  28, 30,  36,       '  ^^ 
39,  48.  w^ 

A.  and  B.  made  a  verbal  contract  whereby  they  agreed  to  enter  into  Mklbourkb, 
partnerahip  in  the  bnstnesi  of  baying  racehorses  in  Australia,  shipping  them  Jttne  21,  24, 
to  South  Africa,  and  there  selling  them;  that  A.  should  provide  £800  as      g^^  jq 
capital  for  the  business ;   and  that  the  profits  should  be  equally  divided         ^_ 
between  A.  and  B.    A.  provided  the  £800,  and  racehorses  were  bought  and     ^^S^,^'^'' 
raced  in  Australia,  but  no  horses  were  sent  to  South  Africa.     A.  gave  notice      laaacs  and 


of  dissolution  of  the  partnership.  In  an  action  by  A.  for  winding  up  the 
partnership  he  claimed  a  declaration  that  the  £800  should  be  paid  to  him  out 
of  the  assets  of  the  partnership  in  priority  to  any  payment  to  B.  in  respect  of 
profits.  Judgment  was  given  declaring  that  the  partnership  was  dissolved^ 
and  that  A.  was  entitled  to  be  allowed  the  whole  of  the  £800,  and  ordering 
that,  in  the  taking  of  the  accounts,  the  sum  of  £800  should  be  allowed 
to  A.  as  capital  of  the  partnership  business. 

TOL.  V.  •  1 


Higgint  JJ. 


«       •       •  .    • 

-•    ••   « 
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•    • 


H.  C.  OF  A.  H€ldfXhiifi.^9^e  was  evidence  to  justify  a  finding  that  there  was  an  implied 

1907.  a|;reeiftep\  that  the  £800  should  be  repaid  to  A.  before  there  was  any  division 

K^LLx;./,..  • 

•     «^     ;  *  Held  also  {Higgint  J.  dissenting),  that  there  was  evidence  to  justify  a  find- 

,     >rr0  Ks.  .^^  ^y^^  ^j^^  adventure  to  South  Africa  was  abandoned,  and,  therefore,  that 

the  partnership  became  one  for  an  indefinite  term  and  was  determined  by  the 
notice. 

Judgment  of  Hood  J.  a£Brmed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

An  action  was  brought  in  the  Supreme  Court  of  Victoria  by 
George  Edward  Tucker  against  John  Joseph  Kelly,  the  writ  in 
which  was  issued  on  29th  September  1906  and  served  on  4th 
October  1906.  By  the  statement  of  claim  the  plaintiff  alleged  as 
follows : — That,  in  November  1905,  it  was  verbally  agreed  be- 
tween the  plaintiff  and  the  defendant  that  they  should  enter  into 
partnership  in  the  business  of  buying  some  racehorses  in  Aus- 
tralia and  shipping  them  to  South  Africa  and  there  selling  them, 
and  that  the  plaintiff  should  provide  £800  as  the  capital  for  the 
said  business,  and  that  the  plaintiff  and  the  defendant  should  both 
go  to  South  Africa  with  the  said  horses  for  the  pui-pose  of  so  sell- 
ing them,  and  that  the  profits  should  be  divided  equally  between 
them ;  that  no  agreement  was  made  as  to  the  length  of  time 
during  which  the  partnership  business  was  to  be  carried  on  ;  that 
in  pursuance  of  such  agreement  the  defendant  bought  certain 
racehorses  on  account  of  the  partnership,  and  the  plaintiff  paid 
to  the  defendant  the  sum  of  £800  ;  that  in  December  1905  the 
defendant  received  £240  for  and  on  behalf  of  the  plaintiff  in 
respect  of  a  bet  made  and  won  by  the  defendant  on  behalf  of  the 
plaintiff,  and  the  defendant  paid  the  said  sum  into  the  partner- 
ship banking  account  which  was  in  fact  in  the  defendant's  name  ; 
that  about  January  1906  it  was  verbally  agi-eed  between  the 
plaintiff  and  the  defendant  that  the  said  racehorses  should  not  be 
shipped  to  South  Africa  and  there  sold,  and  the  said  racehorses 
had  since  been  raced  on  account  of  the  partnership ;  that  in 
September  1906  the  plaintiff  became  desirous  of  terminating  the 
Baid  partnership,  and  that  disputes  arose  between  the  plaintiff  and 
the  defendant  as  to  the  ba^is  upon  which  the  affairs  of  the  part- 
nership should  be  wound  up,  the  plaintiff  affirming  that  the  said 


SCLR.]  OP  AUSTRALIA. 

sums  o£  £800  and  £240  should  be  repaid  to  the  plaintiff  out  of  H.  C.  of  A 
Uie  assets  of  the  partnership  in  priority  to  any  payment  to  the 
defendant  in  respect  of  the  profits,  the  defendant  denying  that       Kbllt 
Uie  said  sum  of  £800  should  be  so  repaid,  and  at  first  admitting     xucker. 

and  afterwards  denying  that  the  said  sum  of  £240  should  be  so 

repaid;  that  on  the  24th  September  1906,  written  notice  was 

given  to  the  defendant  on  behalf  of  the  plaintiff  dissolving  the 

partnership  as  from  the  date  of  such  notice,  that  the  plaintiff  by 

writing  ratified  and  confirmed  such  notice,  and  that  such  writing 

was  on  4th  October  1906  served  upon  the  defendant. 

The  plaintiff  claimed : — 

(a)  A  declaration  that  the  partnership  was  dissolved  on  the 
24th  September  1906  or  on  the  4th  October  1906,  or  alternatively 
an  order  for  the  dissolution  of  the  partnership. 

(6)  An  order  that  the  affairs  of  the  partnership  be  wound  up. 

(c)  A  declaration  that  the  two  sums  of  £800  and  £240  should 
be  paid  to  the  plaintiff  out  of  the  assets  of  the  partnership  in 
priority  to  any  payment  to  the  defendant  in  respect  of  profits. 

{d)  All  necessary  accounts  and  inquiries. 

(e)  An  order  for  the  appointment  of  a  receiver  and  manager. 

(/)  Such  further  order  as  may  be  necessary. 

It  is  not  necessary  for  this  report  to  set  out  the  defence. 

The  evidence,  so  far  as  is  material,  is  set  out  in  the  judgments 
hereunder. 

Hood  J.,  who  heard  the  action,  gave  a  judgment  declaring  that 
the  partnership  was  dissolved  on  4th  October  1906,  that,  on  the 
taking  of  the  accounts  in  the  judgment  directed,  the  plaintiff  was 
entitled  to  be  allowed  the  whole  of  the  £800  mentioned  in  the 
statement  of  claim,  but  that  the  sum  of  £240  mentioned  in  the 
statement  of  claim  should  be  deemed  assets  of  the  partnership. 
The  judgment  then  went  on  to  order  accounts  of  the  partnership 
dealings  to  be  taken  on  that  basis.  On  a  subsequent  day  Hood  J. 
appointed  a  receiver  and  manager  of  the  partnership  assets  and 
property.  The  defendant  appealed  to  the  High  Court  from  the 
judgment  in  the  action,  except  so  far  as  it  applied  to  the  £240, 
and  from  the  order  appointing  a  receiver  and  manager. 

* 

Hayes,  for  the  appellant.    Pi-imd  facie,  the  £800  is  capital  of 
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H.  0.  OF  A.  the  partnership,  and  belongs  equally  to  the  partners.  The  £800 
was  not  a  loan  to  the  partnership.  Hood  J.  must  have  found 
Kklly  that  the  partnership  was  one  at  will,  but  the  evidence  shows  that 
TucKKR.  ^*'  ^*®  *  partnership  for  a  single  adventure  to  last  until  one  visit 
- —  had  been  paid  to  South  Africa,  when  it  would  be  dissolved  :  Sec. 
36  of  the  Partnership  Act  1891.  That  being  so,  a  dissolution 
could  not  have  been  decreed  until  that  event  happened,  unless  the 
relations  between  the  parties  had  become  such  that  the  partner* 
ship  could  not  be  carried  on  :  See  sec.  39  of  the  Partnership  Act 
1891.  No  case  was  made  for  a  decree  for  dissolution,  and  if  an 
amendment  had  been  asked  for,  it  would  only  have  been  on  terms 
of  the  respondent  paying  all  the  costs.  Sees.  28  (1)  and  48  of  the 
Partnership  Act  1891  must  be^read  together,  and  the  effect  is  that 
on  a  winding  up  of  the  partnership  the  partners  are  entitled  tx> 
share  equally  in  the  capital  unless  some  other  agreement  is 
proved. 

[HiGGiNS  J.  referred  to  Lindley  on  Partnership,  7th  ed.,  p.  386. 

Isaacs  J.  referred  to  Pollock  on  Partnership,  6th  ed.,  p.  131.] 

The  fact  that  the  partners  have  contributed  towards  capital 
unequally  does  not  affect  the  matter.  Story  on  Partnership,  5th 
ed.,  par.  47.  Here  the  effect  of  the  respondent  paying  in  £800 
and  the  appellant  nothing  is  that  the  respondent  pays  £400  for 
the  appellant's  skill. 

[Isaacs  J.  referred  to  Binney  v.  Muti^  (1),  and  Wilson  v. 
Kircaldie  (2).] 

It  is  admitted  that  if  this  was  a  partnership  at  will  it  was 
terminated  by  the  first  notice  given. 

[Counsel  also  referred  to  Reade  v.  Bentley  (3).] 

Mc Arthur,  for  the  respondent.  The  statement  of  claim  does 
not  allege  that  the  partnership  was  for  a  single  venture.  Even 
if  it  was,  there  is  abundant  evidence  to  justify  the  Judge  iu 
saying  that  the  trip  to  South  Africa  was  abandoned,  and  that  the 
partnership  became  one  at  will.  As  to  what  is  reasonable  notice 
to  determine,  see  Featherstonhaugh  v.  Femvick  (4).  The  burden 
of  showing  there  was  more  than  a  partnership  at  will  is  on  the 

(1)  12  App.  Gas.,  160.  (3)  4  Kay  &  J.,  656. 

(2)  13  N.Z.L.R.,  286.  (4)  17  Ves.,  298,  at  p.  308. 
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appellant :   Btjurdort  v.  Barkus  (1).     Sec.  28  of  the  Partnership  ^-  ^-  ®'  ^ 
Act  1891  applies  to  a  partnership  while  it  exists,  and  regulates       ^^^J^ 
the  duties  and  position  of  the  partners  during  that  time ;  while       Kkllt 
flecL  48  applies  after  the  partnership  is  wound  up.     The  skill  of     xnoKKB. 

the  partners  or  of  one  partner  cannot  be  regarded  as  capital  of       

the  partnership.  The  position  is  the  same  as  if  £800  had  been 
advanced  to  tJie  partnership  by  the  respondent,  and  it  must  be^ 
repaid  to  tlie  respondent  before  there  is  any  other  distribution. 

[HiQGiNS  J-  referred  to  Reid  v.  HMinshead  (2),  and  Kilpatrick 
V.  Mauikay  (3).] 

In  Owmer  v.  Mwnuy  (4),  it  was  assumed  that,  where  there 
were  unequal  contributions  of  capital,  the  capital  should  be 
returned  according  to  the  amount  contributed.  See  also  NotveU 
V.  Nc^axU  (5)  ;  Iloaa  v.  White  (6).  According  to  the  evidence  the 
bergain  was  to  share  profits  and  not  to  share  losses,  although  it 
may  be  implied  that  the  losses  were  to  be  shared. 

HayeSy  in  reply,  referred  to  Syers  v,  Syers  (7). 

Cur.  adv.  vult 

GRiFFrra  C.J.  This  action  was  brought  by  the  respondent  for  ^ept  i«. 
a  declaration  that  a  partnership  between  him  and  the  appellant 
had  been  dissolved  in  September  1906,  or,  alternatively,  for  a 
dissolution  of  the  partnership,  and  for  a  declaration  that  two 
sums  of  £800  and  £240  respectively  should  be  paid  to  the 
respondent  out  of  the  assets  of  the  partnership  in  priority  to  any 
daim  made  by  the  appellant  in  respect  of  profits,  with  conse- 
quential relief.  The  agreement  for  partnership,  which  was  verbal 
only,  was  made  in  November  1905.  As  alleged  by  the  plaintiff 
in  the  statement  of  claim,  the  agreement  was  that  the  parties 
should  enter  into  partnership  in  the  business  of  buying  some 
racehorses  in  Australia  and  shipping  them  to  South  Africa  and 
there  selling  them,  that  the  plaintiff  (the  respondent)  should 
provide  £800  as  the  capital  for  the  business,  that  both  partners 
should  go  to  South  Africa  with  the  horses  for  the  purpose  of  so 

(1)  4  DeG.  F.  &  J.,  42.  (5)  L.R.  7  Eq.,  538,  at  p.  541. 

(2)  4  B.  &  C,  807.  (6)  (1894)  3  Ch.,  326. 

(3)  4  V.L.R.  (£q.),  28.  (7)  1  App.  Cas.,  174. 

(4)  (1904)  1  Ch.,  57. 


V, 
TUCKKK. 

Griffith  C.J. 
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H.  C.  OF  A,  selling  them,  and  that  the  profits  should  be  equally  divided.     He 
^^^'       alleged  that  no  agreement  waa  made  as  to  the  duration  of  the 
Keixt      partnership.      He  also  alleged  that  about  January  1906,  it  was 
verbally  agreed  that  the  horses  (which  had  then  been  bought) 
should  not  be  shipped  to  South  Africa,  and  that  the  horses  had 
since  been  raced  in  Australia  on  account  of  the  partnership.    The 
{tppellant,  who  was  a  trainer,  alleged  in  his  defence  that  the  objects 
of  the  partnership  were  to  consist  of  buying  racehorses  in  Aus- 
tralia, training  and  running  them  on  race-courses  for  stakes,  and 
in   earning  profits  for  the  partnership  by  winning  stakes  and 
wagers  by  means  of  the  partnership  horses,  and,  if  necessary  or 
desirable,  in  shipping  racehorses  to  South  Africa  and  elsewhere 
for  the  purposes  of  sale.     He  also  alleged  that,  in  consideration 
of  the  respondent's  contribution  of  £800  to  the  partnership,  he 
was  not  to  be  bound  to  give  any  of  his  time  to  the  partnership 
business,  and  that  the  appellant,  in  place  of  a  money  contribution, 
was  to  devote  his  whole  time  and  attention  to  the  partnership 
business,  and  that  the  capital,  assets  and  profits  of  the  partnership 
were  to  belong  to  the   partners   in  equal   shares.     He  further 
alleged  that  the  partnership  was  not  to  be  determinable  at  will,  but 
was  to  continue  for  a  reasonable  time,  or  until  reasonable  notice 
had  been  given  to  determine  it.      On  24th  September  1906  the 
respondent,  treating  the  partnership  as  a  partnership  at  will,  gave 
notice  of  dissolution,  and  on  29th  September  he  began  his  action. 
The  writ  was  served  on  4th  October. 

If  the  partnership  was  a  partnership  at  will,  or  a  partnership 
for  an  indefinite  time,  it  is  not  disputed  that  the  bringing  of  the 
action  was  a  sufficient  notice  of  intention  to  dissolve  it  within 
sec.  36  of  the  Partnership  Act  1891  (No.  1222). 

The  action  was  tried  before  Hood  J.  without  a  jury.  He 
declared  that  the  partnership  was  dissolved  on  4th  October,  i.e., 
from  the  date  of  service  of  the  writ,  that  the  £800  should  be 
allowed  to  the  plaintiff, "  as  the  capital  for  the  said  business,"  and 
that  the  other  sum  of  £240  should  be  deemed  partnership  assets. 
This  appeal  was  then  brought.  We  have  not  been  favoured  with 
any  statement  of  the  reasons  of  the  learned  Judge.  This  is  much 
to  be  regretted,  especially  as  the  evidence,  which,  so  far  as  we  can 
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judge  from  the  notes,  was  very  meagre  and  unsatisfactory,  was  ^*  C-  ^'  ^• 
conflicting.  ^ 

But,  since  the  learned  Judge  declared  that  the  partnership  was       Kuj^t 
dissolved  as  from  the  date  of  service  of  the  writ,  he  must,  I  think,     xv^eb. 
be  taken  to  have  found  as  a  fact  that  the  partnership  was  one 
for  an  indefinite  time.    It  is  contended  that  this  finding,  as  well 
as  his  finding  as  to  the  £800,  was  not  supported  by  the  evidence, 
to  which  I  will  briefly  refer. 

Both  parties  agreed  that  the  original  intention  was  to  buy 
racehorses  and  take  them  to  South  Africa,  and  sell  them  there. 
It  is  common  ground  that,  after  the  horses  were  bought,  they 
were  for  some  time  raced  in  Australia  by  mutual  consent.  The 
departure  to  South  Africa  appears  to  have  been  delayed  in  conse- 
quence of  a  difficulty  in  obtaining  a  jockey  to  go  with  them,  and 
that  part  of  the  project  does  not  seem  to  have  been  revived  up  to 
September  1906,  when  the  plaintiff  gave  his  notice  of  dissolution. 
On  these  facts  the  first  question  is  whether  the  learned  Judge 
could  find  that  there  was  an  implied  agreement  which  excluded 
the  general  rule  laid  down  in  sec.  28,  sub-sec.  (1)  of  the  Partner- 
ship  Act  1891  (assuming  it  to  be  primd  facie  applicable)  that  "  all 
the  partners  are  entitled  to  share  equally  in  the  capital  and  profits 
of  the  business."  Having  regard  to  the  original  intention  of  the 
parties,  which  related  mainly  to  a  single  adventure  to  terminate 
with  the  sale  of  the  horses  in  South  Africa,  I  think  it  is  not 
unreasonable  to  infer  that  it  was  an  implied  term  of  the  partner- 
ship agreement  that  the  £800  should  be  repaid  to  the  plaintiff 
before  the  profits  of  the  joint  adventure  were  divided.  The 
plaintiff  in  his  evidence  said  that  the  agreement  was  that  they 
were  to  share  the  "  profits."  The  sense  in  which  spoken  words 
are  used  is  a  question  of  fact^or  the  tribunal  which  is  the  judge 
of  fact.  The  word  "  profits  "  is  certainly  capable  of  bearing  the 
meaning  put  on  it  by  the  plaintiff.  I  think,  therefore,  that  a 
verdict  by  a  jury,  that  there  was  an  implied  agreement  that  the 
£800  should  not  form  part  of  the  assets  of  the  partnership  so  as 
to  be  divisible  without  repayment  to  the  plaintiff,  could  not  be 
impeached  as  being  one  which  reasonable  men  could  not  have 
found.     The  learned  Judge  saw  the  witnesses  and  their  demean- 
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H.  C.  OF  A.   Qur^  and  I  am  not  prepared  to  differ  from  his  condusion.     If  sec- 
^^*        28  does  not  apply,  cadit  qucestio. 

Kblly  111  this  view,  the  other  question — whether  the  partnership  was 

TuoKEiL  ^  September  1906  a  partnership  for  an  indefinite  time — is  of 
only  academical  interest,  for  I  have  no  doubt  that,  under  the 
circumstances  of  this  case,  it  was  at  the  time  of  the  trial  ''just 
and  equitable  that  the  partnership  should  be  dissolved  "  (Partner- 
ship  Act  1891,  sec.  39  (/  ) ),  and  the  pleadings  should,  if  necessary, 
be  taken  to  have  been  amended  accordingly.  It  is,  however,  con- 
tended for  the  plaintiff  that,  in  the  events  that  had  happened, 
the  adventure  to  South  Africa  ought  to  be  considered  as  having 
been  tacitly  abandoned  by  mutual  consent.  In  that  view  the 
partnership  would  clearly  have  become  one  for  an  indefinite 
time.  On  this  point  I  think  that  it  was  open  to  a  jury  on  the 
evidence  to  find  either  way.  I  am  not,  therefore,  able  to  say  that 
the  learned  Judge  was  wrong  in  the  finding  on  which  the  judg- 
ment for  dissolution  was  based.  The  appellant  has  therefore 
failed  to  show  that  the  judgment  was  erroneous,  and  the  appeal 
must  be  dismissed. 

Barton  J.  I  concur,  and  I  do  not  think  it  necessary  to  add 
anythmg. 

Isaacs  J.  I  agree  that  this  appeal  should  be  dismissed.  The 
parties  by  their  conduct  had,  in  my  opinion,  quite  abandoned  all 
intention  to  persevere  with  the  South  African  part  of  their  under- 
taking. Whatever  its  original  duration  may  have  been,  the 
partnership  was  on  4th  October  1906,  when  the  notice  of  dis- 
solution was  served,  a  partnership  for  an  undefined  term,  and  by 
force  of  sec.  36  of  the  Partnership  Act  1891  was  dissolved  by  the 
notice. 

The  only  other  question,  and  really  the  one  substantial  ques- 
tion as  the  facts  now  appear,  is  whether  the  appellant  is  entitled 
to  share  equally  with  the  respondent  in  the  assets  of  the  firm 
without  first  crediting  the  respondent  with  £800  he  provided  in 
the  first  instance ;  or  whether  the  respondent  is  entitled  to  be 
considered  as  having  a  claim  against  the  firm  of  £800  advanced, 
which  must  be  satisfied  before  the  ultimately  divisible  residue  is 
arrived  at. 


fiaocs  J. 
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It  is  not  necessary  to  determine  the  effect  of  sees.  28  and  48  of  H.  C.  ot  A. 
ihe  Partnership  Act  upon  each  other  or  their  operation  upon  the       ^_    ' 
case,  although  considerable  argument  was  addressed  to  us  on  this       Kcllt 
subject    The  facts  are  clearly  susceptible  to  the  view  that  the     xcjoker. 
£800  found  wholly  by  the  respondent  was,  on  the  true  meaning 
of  the  original  agreement,  an  advance  to  be  accounted  for  before 
arriving  at  the  profits  to  be  divided.     Apparently  this  was  the 
opinion  of  Mr.  Justice  Hoody  and  I  see  no  reason  to  differ  from 
that  conclusion. 

With  regard  to  the  argument  that  a  finding  of  the  learned 
Primary  Judge  should  not  be  reversed  unless  demonstrably 
wrong,  I  do  not  agree  with  it.  That  would  improperly  narrow 
the  duty  of  the  Court  of  Appeal.  The  proper  rule  is  stated  by 
the  learned  Chief  Justice  in  McLaughlin  v.  Daily  Telegraph 
Newspaper  Co,  Ltd.  (1). 

HiQOiNS  J.  On  the  main  matter  in  contest — the  rights  of  the 
parties  in  respect  of  the  £800  contributed  by  Tucker — I  concur 
with  my  learned  colleagues.  I  think  that  there  was  sufficient 
evidence  to  justify  the  learned  Judge  below  in  coming  to  the  con- 
clusion that  there  was  an  agreement  to  give  Kelly  a  share  of  the 
profits,  and  no  more.  It  is,  no  doubt,  our  duty  to  "  rehear  "  the 
case,  and  to  reconsider  the  materials,  as  is  laid  down  in  Coghlan  v. 
Cumberland  (2) ;  but,  after  performing  this  duty,  I  see  no  ground 
for  holding  that  the  learned  Judge  was  wrong.  I  confess,  however, 
that  I  have  been  somewhat  puzzled  by  sec.  28  (1)  of  the  Partiier- 
ship  Act  1891.  It  prescribes  that,  subject  to  any  agreement 
expressed  or  implied,  all  the  parties  are  entitled  to  share  equally 
in  the  capital  and  profits  of  the  business.  No  doubt,  this  is  an 
Act  to  "  amend  "  as  well  as  to  "  declare  "  the  law  of  partnership ; 
bat  was  it  intended  to  amend  the  law  in  this  respect  ?  The  text 
writers  show  that,  in  the  ordinary  course  of  accounting  as  between 
partners,  each  partner  takes  out  his  contributed  capital  before  any 
distribution  of  the  surplus.  {Pollock,  Partnership,  4th  ed.,  pp.  GO- 
TO; Cottyer,  Part7i€r«Aip,  2nd  ed.,  pp.  105-106 ;  Lindley,  Partner- 
ship, 6th  ed.,  pp.  399-404 ;  and  see  Gamer  v.  Murray  (3) ;  Kilpat-, 
rick  V.  Mackay  (4),  and  Partnership  Act  1891,  sec.  48  (6)  (3).) 

(1)  1  C.L.R.,  243,  at  pp.  261,  277.  (3)  (1904)  1  Ch.,  57. 

(2)  (1898)  1  Oh.,  704.  (4)  4  V.L.R.  (Eq.),  28. 
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H.  C.  OF  A.  In  the  treatise  of  Lord  Lindley,  this  sec.  28  is  not  treated  as 
^•^-  obliterating,  for  purposes  of  distribution,  inequalities  in  capital 
Kelly  contributed  (LincUey  on  Partnership,  6th  ed.,  p.  356 ;  7th  ed.,  pp. 
385,  450.)  Primd  facie,  where  one  partner  has  skill,  and  the 
other  has  money,  when  the  one  departs  with  his  skill,  the  other 
— one  would  think — should  be  able  to  depart  with  his  money. 
But  the  difficulty  occasioned  by  sec.  28  does  not  really  arise  for 
settlement  in  this  case,  as  an  agreement  is  found,  express  or 
implied,  to  the  effect  that  Kelly  should  share  profits  only. 

On  the  other  point — the  dissolution  of  the  partnership  by  the 
plaintiff's  notice,  or  else  dissolution  by  the  Court — I  am  unable  to 
find  any  sufficient  ground  existing  for  dissolution  at  the  date  of  the 
writ  (29th  September  1906).    According  to  Tucker's  own  case  as 
put  in  his  statement  of  claim,  there  was  a  partnership  agreement 
in  November  1905  to  buy  racehorses  in  Australia  and  ship  them 
to  South  Africa,  and  there  sell  them  ;  about  January  1906,  it  was 
verbally  agreed  that  the  racehorses  should  not  be  shipped  to  South 
Africa,  and  then  sold;  and,  in  September  1906,  the  plaintiff  became 
desirous  of  terminating  the  partnership,  disputes  arose  and  the 
plaintiff  gave  written  notice  of  dissolution  on  the  24th  of  Sep- 
tember, and  confirmed  it  by  writing  dated  28th  September  and 
served  on  4th  October.     It  was  admitted  by  Mr.  McArthur  for 
the  plaintiff — ^as,  indeed,  appeared  from  the  statement  of  claim — 
that  originally  the  partnership  was  to  be  for  one  trip  at  least  to 
South  Africa,  and  that,  unless  this  stipulation  were  varied  by 
agreement,  the  partnership  could  not  be  dissolved  at  an  earlier 
stage  at  the  will  of  one  partner  :  Reade  v.  Bentley  (1) ;  Partner- 
ship Act  1891,  sees.  4  (2),  36.     But  the  plaintiff  sought  to  meet 
this  position  by  alleging  a  verbal  agreement  in  January  1906  not 
to  ship  to  South  Africa.     Now,  such  an  agreement  has  not  been 
proved,  either  as  to  January  or  to  any  other  time ;  and,  as  it  is 
the  only  ground  on  which  the  prayer  for  declaration  of  dissolu- 
tion, or,  in  the  alternative,  for  dissolution  by  the  Court,  is  based, 
it  seems  to  me  that  the  prayer  ought  not  to  have  been  granted. 
I  shall  take  the  plaintiff's  own  evidence  on  the  subject.   We  have 
not  the  advantage  of  His  Honor's  reasons  for  his  judgment,  but 
treating  the  plaintiff  as  entitled  to   the   assumption   that   His 

(1)  4  Kay  &  J.,  656. 


5  O.L.R.]  OF  AUSTRALIA.  11 

Honor  foand  such  facts  in  his  favour  as  are  necessary  for  the   H.  0.  of  a. 

judgment  pronounced,  is  there  any  evidence  of  the  alleged  agree- 

ment  not  to  ship  to  South  Africa  ?    The  plaintiff  says  : —  KiUaLT 

"  On  27th  January  at  Williamstown  was  the  first  race  run  by     juoker 

Mereworth.     Kenny  rode  him.      Kenny  had  no  jockey's  licence.       

Kelly  got  a  permit  for  him  for  that  day  pending  his  application 
for  a  licence  to  the  committee.  Kenny  applied  for  a  licence  and 
it  was  refused.  Kelly  and  I  spoke  about  going  to  South  Africa, 
but  we  could  not  go  tiU  Kenny  got  a  licence,  and  this  was  the 
sole  reason  why  we  waited  before  going  to  South  Africa.  We 
were  waiting  for  a  boy  all  the  time  and  drifted  on." 

«  Waiting  "  or  "  drifting  on  "  does  not  involve  an  agreement  not 
to  ship  for  South  Africa.  I  cannot  see  any  evidence  on  which  one 
could  find  that  the  idea  of  shipping  to  South  Africa  was  aban- 
doned at  any  time  before  the  writ ;  and,  if  it  was  not  abandoned, 
the  partnership  was  not  dissolved  before  the  writ,  and  there  was 
no  ground  for  invoking  the  jurisdiction  of  the  Court  to  dissolve 
it  As  for  the  suggestion  that  the  statement  of  claim  might  be 
amended  by  stating,  under  sec.  39,  that  circumstances  have  arisen 
which  render  it  just  and  equitable  that  the  partnership  be  dis- 
solved, the  case  has  not  been  fought  on  that  issue,  and  there  has 
been  no  opportunity  to  tender  evidence  thereon ;  and  I  cannot 
think  it  fair  to  the  defendant  to  let  the  plaintiff  shift  his  ground 
at  this  stage.  Nor,  indeed— even  if  I  ignore  the  pleadings,  and 
the  conduct  of  the  case  up  to  the  present — can  I  point  to  any 
fact  which,  at  the  time  of  the  writ,  rendered  it  "just  and 
equitable  "  that  the  partnership  should  be  dissolved. 

Appeal  dismissed  with  costs. 

Solicitor,  for  appellant,  TT.  J,  Woclcott,  Melbourne. 
Solicitors,  for  respondent,  Ellison  &  Hevrison,  Melbourne. 
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PHILLIPS    . 


Appellant  ; 


AND 


LYNCH,  AND  THE  MINISTER  FOR  LANDS    .  Respondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 


H.  C.  OF  A.   Orotan  Lands  Act  1889  iN.S,  W.)  (53   Vict,  No.  21),  sec.  il— Married   Women's 


1907. 


Stdnbt, 

Aug.   14,    15, 
16. 


Burton, 
O'Connor, 
iMacsand 
Higgins  JJ. 


Property  Act  1901  {N.8.  W.)'~Crown  Lands  Act  Amendment  Act  1903  (N.S.  W.) 
{No.  15  of  1903),  sees,  3,  17 — Right  of  married  woman  to  acquire  additional 
conditional  purchase — "  OrigincU  application" — Construction, 

Under  the  Crown  Lands  Acts  conditional  purchases  of  Crown  lands  may  be 
made  by  application  to  the  Crown  in  the  prescribed  manner.  By  sec.  47  of 
the  Crown  Lands  Act  1889  a  married  woman  living  with  her  husband  is  pro- 
hibited from  conditionally  purchasing  Crown  lands  under  the  Crown  Lands 
Acts,  but  under  the  decision  of  the  Supreme  Court  in  Ex  parte  Luke,  (1901)  1 
S.R.  (N.S.  W.),  322,  she  may  out  of  moneys  belonging  to  her  separate  estate 
acquire  a  conditional  purchase  by  transfer  from  the  holder. 

Held,  affirming  the  decision  of  the  Supreme  Court,  that  the  general  enabling 
words  of  sec.  3  of  the  Crown  Lands  Act  Amendment  Act  1903,  which  provides, 
inter  alia,  that  "the  holder  of  any  conditional  purchase"  may  apply  for 
additional  Crown  land  to  be  held  as  an  additional  conditional  purchase,  do 
not  repeal  the  special  prohibition  as  to  married  women  contained  in  sec.  47 
of  the  Act  of  1889  ;  and  that  nothing  in  the  provisions  of  the  Married  Women's 
Property  Act  1901  has  that  effect. 

But  held,  reversing  the  decision  of  the  Supreme  Court,  that  sec.  17  of  the 
Crown  Lands  Act  Amendment  Act  1903,  confers  upon  a  married  woman,  living 
with  her  husband,  who  has  become  the  holder  of  a  conditional  purchase  by 
transfer  from  the  holder,  and  has  obtained  the  consent  of  the  Minister  to  her 
application,  the  right  to  apply  to  the  Crown  for  an  additional  conditional 
purchase  in  virtue  of  her  holding,  and  to  acquire  it,  out  of  moneys  belonging 
to  her  separate  estate. 
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Hall  V.  CotMo,  (1905)  6  8.E.  (N.S. W.)>  573,  overruled.  H.  C.  Of  A. 

1907. 
Decision  of  the  Supreme  Court ;  PhUlips  v.  Lynch,  (1906)  6  S.R.  (N.S.  W.),        s.,,-^ 

645,  reversed  in  part.  Phillips 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  on  a  special  case  stated  by  the  Land  Appeal  Court. 

The  appellant,  a  married  woman  living  with  her  husband, 
purchased  at  a  sheriff's  sale  out  of  moneys  belonging  to  her 
separate  estate  an  original  conditional  purchase  on  16th  June 
1903,  and  from  that  date  continuously  resided  upon  the  holding. 

On  12th  February  1904  she  applied  to  the  Minister  for  Lands 
under  the  provisions  of  sec  17  of  the  Crown  Lands  Act  Amend- 
ment  Act  1903  for  his  consent  to  her  acquiring  an  additional 
conditional  purchase  of  *59  acres  in  virtue  of  her  holding  of  the 
original  conditional  purchase,  and  the  Minister  gave  his  consent. 
She  then  applied  for  an  additional  conditional  purchase  of  the 
area  mentioned.  The  deposit  and  the  fees  and  expenses  in 
connection  with  the  application  were  paid  by  her  out  of  her 
separate  estate.  At  the  same  time  the  respondent  Lynch  applied 
for  an  additional  conditional  purchase  including  the  area  applied 
for  b}"-  the  appellant,  and  the  local  Land  Board  disallowed  the 
appellant's  application.  She  appealed  to  the  Land  Appeal  Court, 
and  the  appeal  was  dismissed.  That  Court  stated  a  special  case 
for  the  decision  of  the  Supreme  Court  under  the  provisions  of  the 
Crown  Lands  Acts,  the  following  questions  being  submitted : 
whether  under  sec.  3  of  the  Grown  Lands  Act  Amendment  Act 
1903  the  appellant,  having  fulfilled  the  conditions  as  to  residence 
on  her  original  holding,  was  entitled  to  make  application  for  an 
additional  conditional  purchase;  whether  under  sec.  17  of  that 
Act,  having  fulfilled  the  conditions  required  by  that  section,  she 
was  entitled  to  apply  for  and  acquire  such  an  additional  holding 
with  moneys  belonging  to  her  separate  estate ;  and  whether  under 
the  Married  Women's  Property  Act  1901  she  was  capable  of 
acquiring  and  holding  such  an  area  in  the  same  manner  as  if  she 
were  a  feme  sole. 

The  Supreme  Court  answered  the  three  questions  in  the 
negative  and  dismissed  the  appeal.  The  first  question  was  the 
only  one  argued,  it  being  considered  that  the  second  question  had 
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H.  C.  OF  A.  already  been  determined  by  the  Supreme  Court  in  Hall   v. 

^^;  CoBtMo  (1),  and  the  third  in  Ex  parte  LvJce  (2).     Phillips  v. 

Phillips  LyTlch  (3). 

Lynch.  ^rom  this  decision  the  present  appeal  was  brought. 


Whitfdd  (Pike  with  him),  for  the  appellant.  The  general 
scheme  of  the  Act  of  1903  was  to  extend  the  rights  of  persons 
holding  under  tenures  created  by  the  previous  Acts ;  and  to  give  a 
wider  discretion  to  the  Land  Board  in  dealing  with  applications 
for  Crown  Lands.  There  was  therefore  no  longer  any  reason  to 
restrict  the  rights  of  a  married  woman  living  with  her  husband 
to  apply  for  land.  The  Board  could  take  into  consideration  the 
area  already  held  by  her  and  her  husband.  See  sec.  3  (d)  of  the 
Crown  Lands  Act  Amendment  Act  1903.  Under  the  Act  of 
1884  there  was  no  restriction  upon  the  right  of  a  married  woman 
to  take  up  land  whether  as  an  original  or  as  an  additional  holding. 
The  first  restriction  appeared  in  sec.  47  of  the  Act  53  Vict.  No.  21, 
the  effect  of  which,  so  far  as  it  is  material  to  this  case,  was  to 
prevent  a  married  woman  living  with  her  husband  from  applying 
to  the  Crown  for  an  original  conditional  purchase.  [He  referred  to 
In  re  Oushy  (4).]  It  was  held  in  Ex  parte  Luke  (2)  that  there  is 
nothing  in  that  section  to  prevent  a  married  woman  living  with  her 
husband  from  acquiring  by  purchase  from  the  holder  a  conditional 
purchase  out  of  the  moneys  belonging  to  her  separate  estate.  She 
may  thus  become  a  holder.  Subsequent  legislation  must  be  taken  to 
have  adopted  that  construction,  and  to  have  used  the  word  "holder" 
in  the  sense  in  which  it  had  been  interpreted  by  the  Courts,  especi- 
ally in  view  of  the  fact  that  titles  have  been  acquired  upon  the 
basis  of  that  decision.  [He  referred  to  sec.  4  of  the  AppraiseTnent 
Act  1902  (No.  109  of  1902).]  Assuming  that,  at  the  time  of  the 
passing  of  the  Act  of  1903  such  married  women  were  debarred 
from  taking  up  an  additional  holding  by  virtue  of  any  holding 
which  they  might  have  acquired  by  purchase,  and  bearing  in 
mind  the  purpose  of  the  Act  of  1903,  i.e,  to  extend  the  rights  of 
holders,  there  is  nothing  a  priori  improbable  in  the  legislature 
including  married  women  holders  amongst  those  to  receive  benefit 
from  the  Act.     Sec.  3  gives  "  the  holder  "  of  any  conditional  pur- 

(1)  (1905)5  S.R.  (N.S.W.),  573.  (3)  (1906)  6  S  R.  (N.S.W.),  645. 

(2)  (1901)  1  S.R.  (N.S.W.),  322.  (4)  14  N.S.W.  L.R.,  506. 
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chase  the  right  to  take  up  an  additional  area  subject  to  the  eon-   H*  ^-  ^'  ^* 
ditions  specified.     Primd  facie,  that  includes  married   women       s^^ 
who  are  holders,  whether  living  with  their  husbands  or  not,  and     philups 
that  is  the  construction  put  upon  the  words,  by  a  long  course  of      ly1»ch. 

practice  and  legal  decision.    The  old  presumption  against  the       

inclusion  of  married  women,  in  legislation  as  to  rights  of  property 
in  land,  had  disappeared  with  the  Mai'ried  Women's  Property 
Act  1893  (consolidated  in  1901,  No.  45,  sees.  3,  8,  9).  The  con- 
straction  of  sec  3  of  the  Act  of  1903  should  not  be  cut  down  by 
reference  to  prior  legislation.  If  the  meaning  is  to  be  so  limited, 
Bee  47  of  the  Act  of  1884  would  make  the  exception  of  non- 
residential conditional  purchases  unnecessary. 

Sec  17,  at  any  rate,  confers  upon  married  women  in  the  position 
of  the  appellant  the  right  to  acquire,  inter  alia,  a  conditional 
purchase  in  any  way  except  by  an  "  original  application,"  provided 
that  they  have  fulfilled  the  other  requirements  of  the  section. 
The  words  "  the  provisions  of  the  principal  Acts  to  the  contrary 
notwithstanding  "  suggest  that  something  is  to  be  granted  which 
might  conflict  or  appear  to  conflict  with  earlier  enactments. 
"Conditional  purchase"  would  include  additional  as  well  as 
original,  and  the  only  exception  is  that  the  holding  may  not  be 
acquired  by  "  original  application."  That  may  mean  either  an 
application  for  an  original  holding  of  a  series,  or  an  application 
direct  to  the  Crown  for  any  holding.  If  the  latter  construction 
is  adopted,  no  new  right  is  conferred  by  the  section,  because  under 
the  previously  existing  law  a  married  woman  could  become  a 
holder  by  purchase  from  a  holder  or  by  devolution  or  devise,  &c. 
If  the  former  construction  is  adopted  a  new  right  of  a  kind  in 
eonformity  with  the  scope  of  the  Act  is  conferred,  and  that  con- 
straction  is  consistent  with  the  use  of  the  word  original  through- 
out the  Crown  Lands  Acts  in  connection  with  applications  for 
holdings. 

Canavxty,  tor  the  respondent  Lynch.  The  prohibition  in  sec 
47  of  the  53  Vict.  No.  21  against  a  married  woman  "  conditionally 
parchaaing  ".  extends  to  the  holding  of  a  conditional  purchase  as 
well  as  to  making.    Ex  parte  Luke  (1)  was  wrongly  decided,  but  as 

(I)  (1901)  1  S*R.  (N.8.W.).  322. 
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^/^       refuse  to  review  it.    The  legislature  indicated  in  that  section 

Phillips     ^^^  persons  who  are  to  be  deemed  holders  of  conditional  pur- 

Ltkch       cti*'^^!   ^^^  ^*s   excluded   married    women   living   with   their 

husbands.     Sec  23  of  the  48  Vict.  No.  18  would  exclude  married 

women  without  separate  estate,  because  their  disabilities  had  not 
then  been  removed.     See  also  sec.  124  of  that  Act.     The  policy 
of  the  legislature,  as  shown  by  the  48  Vict.  No.  18,  was  to  restrict 
the  area  to  be  enjoyed  by  one  man,  and  with  that  view  a  married 
woman  living  with  her  husband  was  prohibited  from  acquiring 
an  area   which  would,  in  effect,  be  added  to  that  held  by  the 
husband.     This  restriction  was  held  not   to  apply  to  married 
women  with  separate  estate  :  In  re  Melvil  (1).     The  Act  53  Vict. 
No.  21,  sec.  47  was  intended  to  get  rid  of  the  effect  of  that  decision, 
except  as   to   a   married  woman  judicially  separated  fix)m  her 
husband,  who  from  the  nature  of  the  case  might  require  a  holding 
of  her  own  to  support  herself  and  family.     That  section  clearly 
barred  a  married  woman  living  with  her  husband  from  applying 
for  a  conditional  lease,  and  there  is  no  reason  why  it  should  not 
apply  equally  to  an  additional  conditional  purchase.     Both  are 
holdings  appurtenant  to  an  original  conditional  purchase.     The 
natural  meaning  of  the  words  should  not  be  cut  down  unless  a 
strong  reason  is  shown  for  doing  so.     "Crown  land"  includes 
land  held   under   conditional  purchase  until  a  grant  has  been 
made,  and  it  would  therefore  seem  that  the  prohibition  extends 
to  the  acquisition  of  an  area  by  purchase  from  the  holder.     The 
appellant  must  go  to  the  length  of  contending  that  that  section 
is  repealed,  as  regards  applications  for  additional  holdings,  by  sec 
3  of  the  Act  of  1903.   But  the  general  rule  of  construction  is  that 
a  particular  enactment  of  a  negative  character,  such  as  sec.  47,  is 
not  impliedly  repealed  by  an  affirmative  enactment  in  general 
terms.     If  sec.  3  is  not  to  be  read  in  the  light  of  the  earlier  Acts 
on  the  same  subject,  "holder"  would  include  lunatics  and  all 
persons  debarred  under  those  Acts,  although,  by  sec.  1,  the  Act  of 
1903  is  to  be  read  and  construed  with  the  Principal  Acts.     Those 
Acts  should  be  applied  except  so  far  as  expressly  repealed.     [He 
refen-ed  to  sec.  3,  sub-sec.  (/)  of  No.  15  of  1903 ;  In  re  Smith's 

(I)  10N.S.\V.L.R.,286. 
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Estate;  Clements  v.  Ward  (1);  Kutner  v.  Phillips  (2) ;  Healey 
V.  Egan  (3).] 

In  sec.  17  "  original  application  "  means  the  application  from 
which  the  particular  holding  in  question  originates,  that  is  to  say, 
the  application  to  the  Crown  for  that  area,  whether  the  holding 
18  the  first  of  a  series  or  an  additional  one.  The  parenthesis  ending 
with  the  word  "  notwithstanding  "  may  be  attributed  to  a  doubt 
in  the  minds  of  the  legislature  as  to  the  correctness  of  the  state- 
ment of  the  law  in  Ex  parte  Luke  (4).  Original  application  must 
be  something  which  can  be  predicated  of  all  the  forms  of  tenure 
referred  to  in  the  section.  But  it  can  have  no  sensible  reference 
to  a  conditional  lease,  if  construed  in  the  way  contended  for  by 
the  appellant,  because  such  a  holding  can  only  be  taken  up  by 
virtue  of  a  conditional  purchase.  But  if  it  means  the  application 
to  the  Crown,  in  contradistinction  to  the  application  for  a  transfer, 
the  expression  can  be  applied  to  all  the  tenures  referred  to. 
[He  referred  to  Ex  parte  Bone  (5) ;  sees.  13,  25,  26  of  the  53  Vict» 
No.  21 ;  sec.  27  of  58  Vict.  No.  18 ;  sec.  14  of  the  Crown  Lands 
Act  1905.] 

[Isaacs  J.  referred  to  Tearle  v.  EdoU  (6),  and  sec.  48  of 
48  Vict  No.  18.] 

If  the  matter  is  in  doubt,  the  onus  is  on  the  appellant  to  estab* 
lish  that  the  policy  of  the  earlier  Acts  has  been  departed  from. 
Tlie  Act  of  1903  is  not  merely  an  enabling  Act.  It  may  have  the 
effect  of  curtailing  the  rights  of  applicants,  in  that  the  Board  has 
a  discretion  to  disallow  upon  grounds  not  previously  open  to  it. 
The  cross  headings  in  the  printed  Act  cannot  control  the  inter- 
pretation. They  are  merely  for  convenience  of  reference : 
Hardcastle  on  Statuto^^y  Law,  2nd  ed.,  p.  229 ;  3rd  ed.,  pp.  214, 
217. 

[Babtok  J.  referred  to  Easteim,  Counties  and  London  and 
Blackioall  Railvxiy  Companies  v.  Marriage  (7). 

Isaacs  J.  referred  to  Inglis  v.  Robertson  (8).] 
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Bethune  {Hanlmry  Davies  with  him),  for  the  Minister.    The 
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H.  C.  OF  A.  general  policy  of  the  legislature,  as  revealed  in  the  Crown  Lands 
Acts  from  1889  to  1905,  having  been  to  exclude  a  married  woman 
living  with  her  husband  from  acquiring  land  direct  from  the 
Crown,  it  will  not  be  presumed  that  an  intervening  Act  in  1903 
has  a  contrary  effect  unless  very  clear  words  are  used.  The  Crown 
Lands  Act  1905  in  sees.  14  and  23  manifests  the  same  policy  as  the 
Acts  before  1903.  The  rights  conferred  by  sec.  3  of  the  Act  of 
1903  should  be  taken  as  subject  to  the  limitations  in  sec.  47  of 
the  53  Vict.  No.  21.  In  Ex  parte  Luke  (1)  a  judicial  interpretation 
had  been  placed  on  the  words  "original  application."  Sec.  17 
should  be  construed  in  the  light  of  that  case.  It  appears  to  be  a 
declaration  of  the  law,  which  may  have  been  considered  doubtful 
on  the  wording  of  the  earlier  Acts,  in  view  of  the  decisions  of  the 
Supreme  Court  in  Ex  parte  Luke  (1),  and  Ii\  re  Melvil  (2). 

Whitfeld  in  reply,  referred  to  Hack  v.  Minister  for  Lands  (3) ; 
Fielding  v.  Morley  Cotyoration  (4). 

Car.  adv.  vult. 

Barton  J.  I  have  had  the  advantage  of  reading  the  judg- 
ment which  O'Connor  J.  is  about  to  read,  and  it  so  clearly 
expresses  my  views  upon  the  matter  that  I  need  only  say  that  I 
concur  in  it.  The  first  question  will  be  answered  in  the  negative, 
the  second  question  in  the  affirmative,  and  as  to  the  third  ques- 
tion, which  lias  not  really  been  brought  before  us,  it  may  be 
taken  that  we  agree  with  the  Supreme  Court  in  giving  a  negative 
answer  to  it. 


O'Connor  J.  read  the  following  judgment.  The  appellant,  a 
married  woman  living  with  her  husband,  purchased  out  of  her 
separate  estate,  at  a  shcrifTs  sale  in  1903,  an  original  conditional 
purchase  upon  which  she  has  since  resided.  In  the  following  year, 
having  obtained  the  consent  of  the  Minister  under  sec.  17  of  the 
Crown  Lands  Act  Amendment  Act  of  1903,  she  applied  for  an 
additional  conditional  purchase  in  virtue  of  the  original  con- 
ditional purchase.  The  matter  for  determination  is  whether  she 
could  legally  do  so. 


(1)  (1901)  1  S.R.  (N.S.W.),  322. 

(2)  ION.S.W.UR.,286. 


(3)  3C,L.R..  10. 

(4)  (1S99)  1  Ch.,  1 ;  (1900)  A.C.,  133. 
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It  may  be  taken  as  established  by  Ex  parte  Luke  (1)  that,  not-  'H-  ^-  ^'  ^- 
withstanding  the  provisions  of  sec.  47  or  the  Crown  Lands  Act 
of  1889,  a  married  woman  may  legally  become  the  holder  of  a 
Conditional  parchase  which  she  has  bought  from  the  sheriff  out 
of  her  separate  estate.  The  correctness  of  that  decision  was  not 
impeached  by  the  respondent's  counsel,  and  if  it  had  been  I  see 
no  reason  to  differ  from  it. 

It  was  claimed  on  behalf  of  the  appellant  that,  being  the  lawful 
holder  of  a  conditional  purchase,  she  was  entitled  under  sec.  3  of 
the  Crown  Lands  Act  Ainendment  Act  of  1903  to  make  applica- 
tion for  an  additional  conditional  purchase  irrespective  of  sec.  17  of 
that  Act.  The  Supreme  Court  decided  that  she  was  not  so  entitled, 
and  that,  although  she  was  the  lawful  holder  of  the  conditional 
purchase  which  she  had  purchased  from  the  sheriff,  she  was 
subject  to  the  disabilities  in  respect  of  acquiring  any  conditional 
purchase  by  her  own  application  direct  from  the  Crown  which 
sec.  47  of  the  Crown  Lands,  Act  of  1889  imposes  on  all  married 
women  who  do  not  come  within  the  exceptions  mentioned  in  that 
section.  That  decision  is  so  plainly  right  that  I  do  not  think  it 
necessary  to  add  anything  upon  that  portion  of  the  subject  to 
what  was  said  by  the  learned  Chief  Justice  in  the  Court  below. 

The  real  difficulty  in  the  case  is  to  determine  what  are  the 
rights  of  a  mamed  woman  living  with  her  husband  who  has,  in 
accordance  with  sec.  17  of  the  Act  of  1903,  obtained  tiie  consent 
of  the  Minister  to  acquire  an  additional  holding.  In  the  Supreme 
Court  no  argument  was  heard  on  that  question,  the  Court  con- 
sidering itself  bound  by  its  judgment  in  HaU  v.  CosteUo  (2)  which 
decided  that  sec.  17  did  not  so  far  remove  the  disability  imposed 
hy  sec.  47  of  the  Act  of  1889  on  a  married  woman  living  with 
her  husband  as  to  enable  her  even  with  the  consent  of  the 
Minister  to  make  an  application  for  a  conditional  lease  in  respect 
of  a  conditional  purchase  of  which  she  was  then  the  lawful 
liolder.  It  becomes  necessary  for  us  therefore  to  consider  whether 
tliat  case  was  rightly  decided. 

The  whole  controversy  turns  upon  the  interpretation  of  the 
words  "original  application"  as  used  in  sec.  17.  The  Supreme 
Court  adjudged  them  to  mean  any  application  by  which  a  person 

(0  (1901)  1  S.R.  {N.S.W.),  322.  (2)  (1905)  5  S.R.  (N.S.W.),  673. 
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acquires  land  direct  from  the  Crown  as  contrasted  with  the 
acquisition  of  land  before  then  purchased  by  another  person 
directly  from  the  Crown.  The  appellant  asks  us  to  read  the 
words  as  meaning  the  application  to  the  Crown  for  the  foundation 
holding  of  a  series,  in  virtue  of  which  additional  holdings  have 
been  or  may  be  applied  for.  If  the  fonner  is  the  correct  interpre- 
tation the  appeal  must  fail,  if  the  latter  is  the  correct  interpretation 
it  must  succeed. 

The  expression  "  original  application  "  as  it  stands  in  the  con- 
text is  very  indefinite  whichever  meaning  is  to  be  attached  to  it. 
But  there  is  no  doubt  that  it  is  capable  of  either  meaning.  The 
well  recognized  rule  in  such  cases  is  to  endeavour  by  examination 
of  the  context,  and  a  consideration  of  other  provisions  of  the  Act 
and  of  other  enactments  in  pari  materia,  to  ascertain  the  real 
intention  of  the  legislature,  and  then  to  give  the  expression  that 
meaning  which  will  best  carry  out  that  intention. 

Before  entering  upon  such  an  investigation  it  will  be  useful  to 
consider  the  sense  in  which  the  words  have  been  used  in  the 
various  Lands  Acts  and  in  the  judgments  of  the  Supreme  Court. 

Mr.  Canaway,  in  an  argument  which  evidenced  careful  re- 
search, has  put  before  us  several  instances  from  the  Lands  Acts 
and  the  Supreme  Court  judgments  in  which  the  expression  has 
been  used  in  the  sense  for  which  he  contends.  I  shall  briefly 
refer  to  them.  By  sec  13  of  the  Act  of  1889  the  Land  Board 
is  empowered  to  allot  lands  not  included  in  the  application  for 
conditional  purchase  or  conditional  lease.  They  are  alluded  to 
as  ''  allotted  lands  not  described  in  the  original  application."  The 
meaning  in  that  connection  is  obviously  "allotted  lands  nob 
originally  described  in  the  application."  In  sec.  34  of  the  same 
Act  the  expression  is  used  in  the  same  connection,  and  evidently 
with  the  same  meaning.  In  the  Act  of  1895,  sec.  47,  which  deals 
with  exchanges  of  land  between  pastoral  lessees  and  the  Crown, 
preserves  "  the  right  of  an  applicant  to  complete  an  exchange  where 
the  lease  by  virtue  of  which  it  was  made  has  expired  pending  ita 
being  dealt  with,  the  rights  preserved  are  described  as  rights 
under  the  "  original  application."  In  Ex  parte  Bone  (1),  sec.  47 
(2)  of  the  Act  of  1884  was  under  consideration.    It  declared  that 
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no  person  who  had  made  a  eonditioDal  purchase  under  the  H.  C.  of  a. 
section  should  be  permitted  to  make  or  hold  any  other  conditional 
purchase  under  the  Lands  Acts,  and  the  question  was  whether  a 
person  who  had  become  a  transferee  of  a  conditional  purchase 
made  under  the  section  came  within  the  prohibition.  Windeyer 
J.,  in  delivering  judgment,  says  (1): — "The  sub-section,  in  ray 
opinion,  applies  only  to  pei-sons  who  have  made  an  origi'iial  appli- 
Ciition  far  a  conditioned  purchaaey  and  the  language  of  the  Act 
prevents  our  extending  it  to  transferees."  There  the  phrase  was 
nsed  to  distinguish  the  person  who  first  obtained  land  from  the 
Crown  from  the  person  who  afterwards  by  transfer  became  the 
holder  of  the  same  land.  In  Ex  parte  Luke  (2)  before  referred  to, 
G.  B,  Simpson  J.,  in  the  course  of  his  judgment,  expresses  the 
opinion  that"  the  intention  of  the  legislature  was  to  take  away  the 
right  of  a  married  woman  to  make  an  original  application  for 
Crown  land,"  thus  using  the  expression  as  Windeyer  J.  used  it 
in  the  previous  case  to  distinguish  the  person  whose  application 
first  acquired  the  land  from  the  Crown  from  the  person  who 
afterwards  obtained  it  by  transfer.  The  illustrations  from  the 
two  sections  of  the  Act  of  1889,  and  from  the  section  of  the  Act 
of  1895,  throw  no  light  on  the  matter,  because  in  none  of  them 
is  the  expression  used  in  the  sense  which  Mr.  Canaway  seeks  to 
attach  to  it  in  sec.  17.  In  the  judgments  referred  to  no  doubt 
the  phrase  is  used  with  the  meaning  for  which  he  is  contending. 
Bat  from  both  of  them  it  is  evident  that  the  words  are  used,  not 
as  having  acquired  any  definite  recognized  legal  signification,  but 
merely  as  being  a  concise  convenient  form  of  expression  for 
describing  the  conditional  purchase  application  by  which  the 
land  is  acquired  from  the  Crown  in  the  first  instance. 

Except  in  the  instances  to  which  I  have  referred,  the  phrase 
''original  application"  is  not  used  in  any  of  the  Lands  Acts 
so  far  as  I  have  been  able  to  find,  but  all  through  the  Acts  the 
expression  "original  conditional  purchase"  is  used  to  describe 
the  first  conditional  purchase  of  a  series  to  distinguish  it  from 
those  which  the  holder  acquires  later,  and  by  virtue  of  it,  and 
which  are  called  additional  conditional  purchases.     Throughout 


(1)  9  N.S.W.  L.R.,  363,  at  p.  365. 
(2)  (1901)1  S.R.  (N.S.W.),  322,  at  p.  334. 
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the  Act  of  1903  this  nomenclature  is  preserved.  By  sec.  3,  for 
instance,  the  holder  of  any  "  ori^nal  conditional  purchase " 
(non-residential  conditional  purchases  excepted)  may  make 
application  for  additional  land  to  be  held  as  by  the  section 
provided.  In  sub-sec.  (c)  of  that  section  the  expressions  "  original 
conditional  purchase  of  the  series,"  "  original  homestead  selection/" 
and  ''  original  settlement  lease,"  are  used  in  distinction  from  the 
''  additional  conditional  purchase,  hoiuestead  lease,  and  settlement 
lease,"  to  be  applied  for  in  virtue  of  the  original  holdings. 
Sub-sec.  {e)  of  the  same  section  gives  to  the  applicant  for  an 
additional  holding  a  preferent  right,  pending  the  disposal  of  his 
application,  over  a  person  who  is  applying  for  the  same  land  aa 
an  "  original  holding  "—the  phrase  there  covers  applications  for 
original  conditional  purchases,  original  homestead  selections,  and 
original  settlement  leases.  By  sec.  4  the  Minister  is  empowered 
to  set  apart  areas  for  "additional  holdings"  to  the  exclusion  of 
"  original  holdings,"  and  for  "original  holdings  "  to  the  exclusion 
of  "  additional  holdings."  Without  further  multiplying  instances, 
it  may  te  affirmed  generallj^  that  throughout  the  Act  the  word 
"  original  "  prefixed  to  any  class  of  holding  signifies  the  first 
holding  of  the  series,  the  holding  by  virtue  of  which  all  sub- 
sequent holdings  of  the  series  have  been  applied  for. 

Turning  now  to  sec,  17,  it  appears  to  me  that  it  is  at  least  as 
permissible  a  use  of  language  to  describe  the  application  for  an 
original  conditional  purchase  by  the  expression  "  original  appli- 
cation," as  it  is  to  use  that  expression  for  describing  the  application 
by  virtue  of  which  a  piece  of  land  is  in  the  first  instance  acquired 
from  the  Crown.  The  words  "  original  application  "  as  they  stand 
in  the  section  are  thus  ambiguous,  and  the  Court  must  attach  that 
meaning  which  will  most  effectually  carry  out  the  purpose  of  the 
legislature  as  indicated  by  the  whole  Statute. 

One  of  the  main  objects  of  the  Act  of  1903  was,  &s  its  title 
declares,  "  to  provide  for  granting  increased  areas  to  present 
holders."  It  is  full  of  provisions  conferring  on  different  classes 
of  holders  the  right  of  enlarging  their  holdings.  That  right  can 
be  effectively  exercised  only  by  the  acquisition  of  additional 
land  from  the  Crown.  The  Act  of  1889  had  placed  a  married 
woman  living  with  her  husband  under  a  disability  in  regard  to 
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the  acquisition  of  land  direct  from  the  Crown  by  conditional  H.  C.  of  A. 
purchase,  and  that  disability  had  been  again  enacted  in  regard  to 
homestead  selections  and  settlement  leases  by  the  Statute  creating 
these  new  tenures.  Ex  parte  Luke  (1)  had  decided  that  a  married 
woman  living  with  her  husband  might  lawfully  become  the  holder 
of  a  conditional  purchase  by  purchase  from  the  sheriff.  The  pro- 
visions of  sec.  47  of  the  Act  of  1889,  however,  still  prohibited 
her  from  becoming  the  applicant  for  either  an  original  or  an 
additional  conditional  purchase.  Unless,  therefore,  she  was  to  be 
that  out  from  the  benefits  which  the  Act  of  1903  was  conferring 
on  other  lawful  holders  of  Crown  lands,  it  became  necessary  to 
deal  with  her  case  specially.  Sec  17  was  evidently  enacted  for 
that  purpose,  and  in  the  first  few  words  of  it  the  expression  is 
used  "  the  provisions  of  the  Principal  Acts  to  the  contrary  not- 
withstanding/' From  all  which  I  think  it  is  plain  that  the 
legislature  intended  to  confer  on  .a  married  woman  living  with 
her  husband  some  new  and  substantial  right  to  increase  her 
holding. 

It  is  here  that  Mr.  CanauHiy's  suggested  interpretation  fails. 
If  the  meaning  which  he  suggests  is  to  be  adopted,  no  right  is 
conferred  on  her  to  extend  her  holding  by  the  acquisition  of  any 
additional  land  from  the  Crown.  She  may,  it  is  true,  convert 
one  kind  of  holding  into  another,  she  may  make  her  title  more 
indefeasible  and  thus  make  her  holding  more  valuable,  but  she 
can  acquire  no  additional  area  of  land  from  the  Crown.  Such  an 
interpretation  would  fail  to  give  any  substantial  effect  to  the 
plain  object  of  the  section. 

The  interpretation  suggested  by  the  appellant's  counsel  would 
read  the  words  *'  original  application  "  as  meaning  original  con- 
ditional purchase,  original  conditional  lease,  original  homesteiad 
selection,  and  original  settlement  lease — the  effect  of  which  would 
be  to  give  a  married  woman  living  with  her  husband  the  same 
rights  of  acquiring  additional  lands  by  virtue  of  her  present 
holding  as  other  lawful  holders  have,  but  with  the  limitation 
that  the  consent  of  the  Minister  must  be  obtained  before  she 
makes  any  application,  and  that  the  application  must  not  be  for 
an  original    conditional    purchase,    original    conditional    lease, 

(I)  1901)  S.R.  (N.8.W.),  322. 
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fl.  C.  OF  A.  original  homestead  selection,  or  original  settlement  lease.  The 
necessity  for  obtaining  the  Minister's  consent,  and  the  large  dis^ 
cretionary  powers  vested  under  the  Act  of  1903  in  the  Land 
Board  in  allotting  the  area  of  additional  land  in  accordance  with 
the  reasonable  requirements  of  an  applicant  and  his  or  her  family, 
were  no  doubt  considered  by  the  legislature  to  be  adequate  safe- 
guards against  the  abuse  of  these  new  rights  in  the  interest  of 
the  husband. 

It  was  argued  against  that  interpretation  that  the  expression 
*'  original  application,"  in  the  sense  of  application  for  an  original 
holding,  could  not  apply  to  a  conditional  lease,  that  there  could 
not  from  the  nature  of  the  holding  be  an  original  conditional 
lease.  But,  in  my  opinion,  that  criticism  is  not  sound.  The  con- 
ditional lease  which  is  taken  up  by  virtue  of  and  at  the  same 
time  as  the  original  conditional  purchase  may  fairly  be  described 
as  an  original  conditional  lease.  The  original  conditional  purchase 
and  conditional  lease  together  would  in  such  u  case  constitute  an 
original  holding  in  contradistinction  to  the  additional  holdings 
which  the  Act  of  1903  authorizes.  This  view  has  legislative 
sanction  in  the  provisions  of  sec.  4  of  the  Crown  Lands  Act  Amend- 
ment Act  of  1905,  No.  42,  which,  in  providing  for  the  setting 
apart  of  Crown  lands  for  original  and  conditional  holdings  re- 
spectively, defines  original  holdings  (sub-sec.  1(b))  as  including 
''  original  conditional  purchases  and  conditional  leases  to  be  taken 
up  in  virtue  of  and  at  the  same  time  as  the  original  conditional 
purchases  within  the  said  area."  I  can  see  no  ground  for  objection 
to  the  interpretation  contended  for  by  the  appellant,  which  is 
strictly  reasonable,  and  is  indeed  the  only  interpretation  which 
gives  effective  meaning  to  the  words  of  the  legislature. 

I  am  therefore  of  opinion  that  the  appellant,  having  obtained 
the  Minister's  consent  under  sec.  17,  was  lawfully  entitled  to 
apply  for  an  additional  conditional  purchase  in  virtue  of  the  con- 
ditional purchase  of  which  she  was  then  the  lawful  holder.  It 
follows  that  the  second  question  must  be  answered  in  the 
affirmative  and  the  appeal,  in  so  far  as  that  question  is  concerned, 
must  be  upheld. 


Isaacs  J.   read  the  following  judgment.     This  case   depends 
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upon  the  construction  to  be  placed  upon  sees.  3  and  17  of  the   ^*  ^-  ^^^* 
Grovm  LaTida  Act  AToendment  Act  1903  (No.  15  of  1903.)  ^' 

I  was  very  much  impressed  by  the  arguments  of  Mr.  Canawcty,  Phillips 
and  if  the  matter  were  -res  integra  I  am  not  at  all  sure  what  lywoh. 
eonclusion  I  should  arrive  at  as  to  the  proper  interpretation  of 
the  sections  mentioned.  But  there  is  a  distinct  starting  point  in 
the  case  of  Ex  parte  Luke  (1). 

That  case,  whatever  were  the  grounds  for  the  decision,  deter- 
mined that  *'  a  married  woman  living  with  her  husband  may  out 
of  her  separate  estate  purchase  a  conditional  purchase  from  the 
sheriff  and  hold  the  same  " :  Per  G.  B.  Simpson  J.  (2).  This  view 
of  the  decision  is  recognized  by  Darley  C.J.  in  the  case  now  under 
appeal,  where  His  Honor  after  stating  the  efiect  of  Ex  parte 
Luke  adds  (3) :  "  I  assume  that  if  she  bought  from  any  persons 
other  than  the  sheriff  the  same  law  would  have  been  laid  down." 

It  is  too  late  now  to  question  Ex  parte  Luke  (1 ).  Parliament  has 
legislated  twice  since  that  case  was  decided,  and  has  not  overridden 
the  law  there  declared.  Titles  have  doubtless  been  based  upon  it, 
and  in  those  circumstances  a  Court  would  have  to  find  very  clear 
words  to  reverse  a  decision  of  that  nature. 

Approaching  the  consideration  of  sec.  17  of  the  Act  of  1903 
from  that  starting  point,  two  positions  may  be  predicated.  One 
is  that  some  change  in  the  law  was  intended,  and  the  9ther  is  that 
the  section  is  evidently  an  enabling  and  not  a  disabling  enactment. 

The  words  "  the  provisions  of  the  Principal  Act  to  the  contrary 
notwithstanding"  preclude  the  argument  that  the  section  is 
merely  declaratory ;  while  it  is  abundantly  plain  from  several 
circumstances,  some  of  which  I  shall  presently  refer  to,  that  the 
object  of  the  section  is  not*  to  place  a  married  woman  in  any 
worse  position  than  she  previously  occupied. 

If  then,  as  necessarily  follows,  sec.  17  was  to  confer  new  rights, 
what  are  these  rights  ?  It  includes  "  any  married  woman,"  that 
is  whether  judicially  separated  from  her  husband  or  not.  Already 
by  sec  47  of  the  Act  of  1889  as  interpreted  by  Ex  parte  Lulce  (1) 
a  married  woman  though  living  with  her  husband  could,  out  of 

(I)  (1901)  1  S.R.  (N.aW.),  322.  (3)  (1906)  6  S.R.  (N.S.W.)  645,  at  p. 

12)  (1901)  1  S.R.  (N.8.W.),  322,  at        647. 
p.  334. 
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H,  C.  OF  A.  her  separate  estate,  purchase  from  a  subject  his  rights  already 
iw7.  granted  by  the  Crown  under  an  original  purchase  or  a  conditional 
Phillips  lease,  and  therefore  sec.  17  could  have  no  relation  to  the  grant  of 
Lynch  ®^^^^  ^  power.  It  was  not  needed  for  that  purpose,  and  if  con- 
fined to  acquisition  from  a  subject  it  would  have  no  effect  what- 
ever. It  is  proper  to  notice  that  Mr.  Justice  Cohen  in  the  case 
under  appeal  says  (1): — "Looking,  too,  at  sec.  17,  we  see  that 
while  it  apparently  recognizes  the  decision  in  Luke's  Casey  it  adds 
to  it  the  obligation  that  before  a  married  woman  can  acquire 
land,  i.e..  Crown  lands,  otherwise  than  by  original  application,  she 
must  have  the  Minister's  consent." 

But  it  is  difficult  to  adopt  this  reasoning,  because  sec.  17  speaks 
of  "  any  married  woman,"  and  therefore  applies  equally  whether 
she  is  living  with  her  husband,  or  is  judicially  separated  from 
him,  and  I  cannot  think  the  legislature  meant  to  require  a  woman 
judicially  separated  to  also  obtain  the  Ministers  consent  to  pur- 
chase from  a  subject. 

Upon  a  review  of  the  whole  situation  I  am  driven  to  the 
conclusion  that  the  married  woman  was  enabled  by  sea  17  to 
acquire  in  some  instances  from  the  Crown  direct.  This  construc- 
tion is  aided,  not  merely  by  the  considerations  already  adverted 
to,  but  also  by  the  position  and  surroundings  of  the  enacting 
words  of  the  section.  Looking  at  sec.  16  we  find  it  headed 
"  Parents  may  assist  children  to  acquire  land."  The  acquisition 
there  referred  to  refers  exclusively  to  an  application  direct  to  the 
Crown,  and  is  enablinor. 

Then  sec.  17  is  similarly  preceded  by  the  heading  "  Married 
women  may  acquire  land."  There  is  no  incongruity  to  begin 
with  in  the  word  "  acquire  "  includipg  the  acquiring  by  means  of 
an  application  to  the  Crown. 

One  would  naturally  prirad  facie  assume  from  such  a  heading 
in  a  Crown  Lands  Act,  particularly  in  such  close  connection  with 
the  subject  already  dealt  with  in  sec.  16,  that  when  Parliament 
is  proposing  to  enact  that  "  married  women  may  acquire  land  "  it 
intends  to  enable  them  in  some  way  and  to  some  extent  to  acquire 
land  from  the  Crown.  That  meaning  is  frequently  attached  to 
the  words  in  the  Lands  Acts,  for  instance,  in  sec.  11  of  the  Act 

(1)  (1906)  6  S.R.  (N.S  W.),  645,  at  p.  652. 
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of  1903  and  sec.  23  of  the  Act  of  1905.    This  assumption  is   H.  C.  op  a. 

strengthened  too  by  the  somewhat  significant  fact  of  the  departure 

in  expression  in  sea  17  from  that  employed  in  the  immediately 

preceding  section.     Sec.  16  speaks  of  "  an  application,"  which  of 

coarse  refers  to  any  application.     Sec.  17,  however,  uses  the  term 

"  an  original  application."  The  change  of  language  is  not  decisive, 

but  in  a  case  of  doubt  it  is  important.     There  are  extraneous 

circumstances  relative  to  the  matter  which  are  urged  to  be  of 

some  weight  on  either  side.  The  expression  "original  application" 

was  used  in  two  cases:  Ex  parte  Bone  (1),  and  Ex  parte  Luke  (2), 

as  contradistinguished  from  acquiring  as  a  transferee. 

On  the  other  hand  the  same  expression  "  original  application  " 
has  been  sometimes  used  in  previous  legislation,  as  in  sec.  13  of 
the  Act  of  1889,  and  sec.  47  of  the  Act  of  1895,  No.  18,  to  contrast 
one  application  with  another  actual  or  presumed.     But  I  do  not 
think  reliance  can  be  placed  on  either  set  of  references,  because 
on  the  one  hand  to  attribute  to  the  phrase  "original  application" 
the  meaning  of  all  applications  to  the  Crown  direct  would  reduce 
the  section  to  a  nullity,  or,  if  the  section  were  regarded  as  dis- 
abling, would  restrict  existing  powers  of  judicially  separated 
married  women  who  were  quite  outside  Luke's  Case  (3).     The 
looseness  of  expression  in  this  section  is  only  what  Barley  C.J.  in 
In  re  C/iarles  Baldwin  (4)  aptly  described  as  "  the  inexactitude  of 
language  which  is  so  characteristic  of  the  Land  Acts."     Ilall  v. 
CiMeUo  (5)  decided  that  the  expression  "  original  application  " 
meant  any  application  for  a  conditional  purchase,  &c.     But  no 
reasons  for  the  decision  were  given  by  the  Court,  nor  does  it 
appear  from  the  report  of  the  case  that  any  reasons  in  support  of 
that  view  were  advanced  by  learned  counsel.     The  difficulties 
that  pres9  upon  us  were  apparently  not  presented  to  the  Supi*eme 
Court 

In  face  of  those  difficulties  we  are  thrown  back  upon  general 
principles.  Courts  are  not  at  liberty  to  speculate  as  to  the  in- 
tention of  Parliament.  The  only  safe  and  legitimate  guide  to 
the  legislative  intention  is  the  language  of  the  legislature  itself 


(1)9  N.S.  W.  L.R..  363,  at  p.  36o. 
(2)  (1901)  1  S.R.  (N.S.W.),  322,  at 
p.  334. 


(3)  (1901)  1  S.R.  (N.S.W.),  322. 

(4)  12  N.S.W.  L.R.  128,  at  p.  133. 

(5)  (1905)  6  S.R.  (N.S.W.),  573. 
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H.  C.  OF  A.  fairly  interpreted     Some  effect  must  be  given  to  that  language 

1907.        j£  possible,  and,  therefore,  laying  aside  the  view  that  the  section 

Phillips     ^^  merely  declaratory  or  a  nullity,  and  the  view  that  it  is  a 

^:  purely  disabling  section,  striking  alike  at  judicially  separated 

women  and  women  living  with  their  husbands,  the  necessary 

result  is  that  it  enlarges  the  previous  rights  of  married  women 

not  judicially  separated.     It  can  only  do  this  by  permitting  them 

in  some  cases  to  obtain  additional  land  from  the  Crown,  while 

not  enabling  them  to  start  the  series  by  an  original  application. 

Sec.  3  must  be  read  with  the  rest  of  the  Crown  Lands  Acts. 
It  is  a  general  enactment  but  subject  always  to  the  provisions  of 
the  Lands  Acts  making  specific  provision  for  particular  cases  as  in 
the  case  of  married  women. 

As  to  sec.  47  of  the  Act  1889  it  is  only  necessary  to  say  that 
the  prohibition  extends  quite  clearly  to  additional  as  well  as  to 
original  holdings. 

In  the  result  the  appeal  substantially  succeeds.  The  first 
question  resting  the  claim  solely  on  sec.  3  should  be  answered  in 
the  negative ;  the  second  question  should  be  answered  in  the  affirm- 
ative, and  the  third  relying  on  the  Married  Women's  Property 
Act  alone  is  properly  answered  in  the  negative. 

HiGGiNS  J.  read  the  following  judgment.  I  have  come  to  the 
same  conclusion.  The  Land  Appeal  Court  has  stated  three 
questions  for  the  Supreme  Court ;  but  the  only  question  argued 
before  the  Supreme  Court  was  the  first — as  the  second  and  third 
had  been  the  subject  of  previous  decisions.  The  first  question  is, 
whether  under  sec.  3,  taken  by  itself,  of  the  Act  of  1903,  the 
appellant  was  entitled  to  acquire  the  land.  The  Supreme  Court 
has  held  that  she  was  not ;  and  I  concur  with  this  view. .  The  Act 
of  1903  (sec.  1)  provides  that  the  Act  is  to  be  read  and  construed 
with  the  Act  of  1889  as  well  as  with  other  Acts;  and  under  the 
Act  of  1889  (sec.  47),  a  married  woman  was  not  entitled  to  con- 
ditionally purchase  Crown  land.  This  prohibition  applies,  in  my 
opinion,  to  an  additional  conditional  purchase  as  well  as  to  an 
original  conditional  purchase.  It  is  true  that  the  words  of  sec.  3 
of  the  Act  of  1903  are  general,  and  do  not  expressly  exclude 
married  women — "The  holder  of  any  original  conditional  purchase 
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may  make  application    ...    for  additional  land  to  be  held  by   H-  C.  of  a. 
him  as  an  additional  holding  under  the  same  class  of  tenure  '' — ; 
but  the  general  ^words  cannot  be  treated  as  repealing  the  special     Phillips 
prohibition  contained  as  to  married  women  in  sec.  47  of  the  Act      lynch 
of  1889.      The  principle  is  well  summed  up  in  the  old  formula — 
generalia  specicUitnis  non  dep^ogant :  see  Sevxird  v. "  Vei^a  Cruz  " 

(1). 
The  third  question  is  whether  the  Married  Women's  Property 

Act  of  1901  enables  the  applicant  to  acquire  the  land.  I  see  no 
reason  for  differing  from  the  view  taken  by  the  Supreme  Court 
on  this  point  in  JEx  parte  Luke  (2). 

The  second  question  is  much  more  difficult.     It  involves  the 
interpretation   of  sec.  17  of  the  Act  of  1903.     Does  that  section 
enable  &  married  woman,  who  already  holds  an  original  condi- 
tional purchase  by  purchase  from  the  sheriff,  or  from  some  party 
other  tlian  the   Crown,  to  acquire  an  additional  conditional  pur- 
chase from  the  Crown  ?     With  the  assistance  of  counsel  on  both 
»des,  and  of  my  colleagues  familiar  with  the  New  South  Wales 
Acts,  I  have  found  my  way  to  the  light,  I  think,  after  struggling 
through  the  jungle  of  the  Lands  Acts.     The  only  reading  of  sec. 
17  that  will  give  meaning  to  all  its  words  seems  to  be  that 
pressed  upon  us  by  the  appellant.     For  I  take  it  that  that  sec- 
tion was  clearly  meant  to  enlarge  the  powers  of  married  women, 
and  to  dear  away  some  obstructions  created  by  the  earlier  Acts. 
The  section  is  headed  "  Married  women  may  acquire  land  " ;  the 
section  itself  is  enabling  in  form ;  and  the  powers  are  conferred, 
**  the  provisions  of  the  Principal  Acts  to  the  contrary  notwith- 
standing."    Now,  at  the  time  of  the  passing  of  this  Act,  sec  47 
of  the  Act  of  1889  had  provided  {inter  alia),  "  Except  as  afore* 
said  a  married  woman  shall  not  be  entitled  to  lease  or  conditionally 
purchafie  Crown  land  under  the  Principal  Act  or  this  Act " ;  and 
it  had  been  decided  in  Ex  parte  Luke  (2)  that  a  married  woman 
might,  notwithstanding  that  section,  purchase  an  original  con- 
ditional purchase  from  the  sheriff,  or,  indeed,  by  parity  of  reason- 
iug,  from  any  private  holder.    To  read  sec.  17,  therefore,  as  the 
respondent  retids  it,  as  merely  allowing  a  married  woman  to 
purchase  from  another  holder,  would  be  to  treat  the  section  as 

(I)  10  App.  Caa.,  59,  at  p.  63.  (2)  (1901)  1  S.R.  (N.S.W.),  322. 
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H.  C.  OF  A;  conferring  no  privilege  further  than  the  married  woman  already 
yj\  enjoyed.  Judging  from  the  form  and  substance  of  the  section, 
Phillips  ^^  was  drawn  by  one  who  had  sec.  47  of  the  Act  of  1889  before 
his  mind,  in  all  its  lengthy  obscurity ;  and,  with  sec.  47  in  view, 
he  provided  that  a  married  woman  may,  notwithstanding  the 
provisions  of  the  previous  Acts,  "  acquire  by  purchase  or  other- 
wise than  by  an  original  application  a  conditional  purchase, 
conditional  lease,  homestead  selection,  or  settlement  lease." 

The  question  is,  what  is  the  meaning  of  "  original  application  " 
in  sec.   17.     Does  it  involve,  as  the  respondent  argues,  that  a 
married  women  may  not  apply  to  the  Crown  for  land  at  all ;  or 
does  it  mean  that  she  may  not  be  an  applicant  for  an  original 
conditional  purchase  ?     If  the  respondent  is  right,  there  is  no 
force  in  the  word  "  original."     The  only  authority  to  which  an 
"  application  "  can  be  made,  in  the  sense  of  the  Lands  Acts,  is  the 
Crown.     As  the  only  thing  prohibited  to  the  married  woman  by 
the  section  is  an  "  original "  application,  it  seems  to  follow  that 
she  can  acquire  land  by  application  (to  the  Crown),  provided  it 
be  not  an  "  original  "  application.     Therefore,  primd  facie,  she 
may  apply  for  an  additional  conditional  purchase.     The  original 
application  is  for  the  original  conditional  purchase ;  the  secondary, 
or  ancillary,  application  is  for  the  additional  conditional  purchase. 
Tlie  words  "  acquire  by  purchase  or  otherwise  "  are  not  happily 
chosen,  on  either  view  of  the  clause ;  but,  as  the  Act  is  a  Crown 
Lands  Act,  and  as  a  married  woman  could  already  acquire  by  pur- 
chase from  a  private  person,  they  must  mean  acquire  from  the 
Crown.     What  the  draftsman  seems  to  have  had  in  his  mind 
was  the  phrase  used  in  sec.  47  of  the  Act  of  1889 — "  purchase  or 
lease  land  conditionally  or  otherwise  " ;  but  inasmuch  as  new 
provisions  for  acquiring  lands  had  been  devised  since  that  Act, 
(Homestead  Selections  Act  of  1895,  sees.   13  to  23 ;  settlement 
leases,  ib.  sea  25),  provisions  to  which  tlie  word  "  purchase  "  and 
the  word  "  lease  "  might  not  be  deemed  strictly  applicable,  he 
uses  the  general  words   "  by   purchase   or   otherwise " ;   and   a 
married  woman  is  thereby  enabled  to  acquire,  not  only  a  con- 
ditional purchase  (otherwise  than  by  an  original  application),  but 
also  a  "  conditional  lease,  homestead  selection  or  settlement  lease." 
It  seems  to  me  that  the  key  to  the  provisions  of  sec.  17  is  to  be 
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found  in  sec.  3.     The  first  object  of  the  Act,  as  stated  in  its  title, 
is  "  to  provide  for  granting  increased  areas  to  present  holders." 
Accordingly,  sec  3  enabled  the  holder  of  any  homestead  selection, 
any  settlement  lease,  any  original  conditional  purchase,  to  apply 
for  additional  land  to  be  held  by  him  as  an  additional  holding 
onder  the  sanae  class  of  tenure.     Also,  the  holder  of  an  original 
or  additional  conditional  purchase  was  enabled  to  apply  for  a 
conditional  lease.     These  new  privileges,  as  well  as  certain  old 
privileges,  the  legislature  intended  to  extend  to  married  women, 
by  sec  17.     If  she  has  acquired  by  purchase  from  another  person 
a  homestead  selection,  she  may  now  acquire  an  additional  home- 
stead selection.    If  she  has  acquired,  by  such  purchase,  a  settle- 
ment lease,  she  may  now  acquire  an  additional  settlement  lease. 
If  she  has  acquired,  by  such  purchase,  an  original  conditional 
purchase,  she  may  now  acquire  an  additional  conditional  purchase, 
or  additional   conditional  lease.     Sees.  3  and  4  use  the  wofds 
'^ original"  and  ''additional"  as  applicable  to  all  these  tenures. 
It  is  probable  that  sec.  17  also  allows  a  married  woman  to  exercise 
such  powers  as  that  of  converting  part  of   land  held  under  a 
settlement  lease  into  a  homestead  selection ;  and  this  may  explain 
the  omission  of  the  word  "  additional "  before  the  words  "  con- 
ditional purchaser,  homestead  selection  or  settlement  lease "  in 
sec  17.     But  it  is  not  necessary,  in  the  present  case,  to  decide 
what  are  the  limits  of  the  powers  conferred  by  the  section.     It  is 
enough  to  say,  generally,  that  if  a  married  woman  has  already 
become,  by  virtue  of  a  transaction^  with  some  party  other  than 
the  Crown,  the  holder  of  land  on  which  a  secondary  application 
to  the  Crown  might,  if   the  land  were  not  held  by  a  married 
woman,   be  based,  for  some  further  or  other  holding,  she  may 
make  that  secondary  application,  and  acquire  land  thereby.     But 
the  prohibitions  as  to  application  for  original  holdings  still  apply 
(sec.  14  of  the  Act  of  1895 ;  sec.  24  (v.)  of  the  Act  of  1895 ;  sec. 
47  of  the  Act  of  1889).     It  is  true  that  there  is  some  difficulty  in 
applying  this  theory  to  the  case  of  a  conditional  lease.     Con- 
ditional  leases   are   not   granted    except    in    connection    with 
conditional  purchases ;  and  it  is  asked,  what  can  be  meant  by  an 
**  original "  application  for  a  conditional  lease  ?     But  even  if  the 
word  "  original "  in  this  sense  cannot  be  applied  to  a  conditional 
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lease,  it  does  not  follow  that  the  meaning  suggested  is  wrong.  The 
word  is  clearly  applicable  to  the  three  other  tenures  mentioned ; 
and,  if  it  cannot  be  applied  to  conditional  leases,  it  simply  follows 
that  the  married  woman's  right  to  acquire  conditional  leases, 
under  the  same  circumstances  as  other  persons,  is  unrestricted. 
It  may  be,  however,  as  suggested  by  some  of  my  colleagues,  that 
in  the  case  of  conditional  leases,  "  original "  has  a  reference  to  the 
conditional  lease  which  may  be  taken  up  at  the  time  of  taking 
up  a  conditional  purchase,  as  distinguished  from  that  which  can 
be  taken  up  subsequently.  But  it  is  not  necessary  to  decide 
this  question. 

This  view  of  sec.  17  is  strongly  confirmed  on  a  consideration  of 
the' title  and  scope  of  the  Act  of  1903.  The  title  is  unusually 
lengthy  and  exhaustive,  setting  out,  apparently,  all  the  objects  of 
the  Act ;  but  the  primary  and  dominant  object  is  "  to  provide  for 
granting  increased  areas  to  present  holders."  All  the  other  objects 
can  be  assigned  to  specific  sections  of  the  Act.  But  unless  this 
sec.  17  can  be  treated  as  coming  imder  the  primarj"  and  dominant 
object,  "  to  provide  for  granting  increased  areas  to  present  holders," 
it  cannot  be  brought  under  any  specific  objects.  Mr.  Canaivay 
urges  that  the  section  was  meant  to  clear  away  doubts  as  to  the 
validity  of  the  decision  in  Ex  paHe  Luke  (1)  as  to  the  right  of  the 
married  woman  to  purchase  from  the  sheriff,  &c. ;  but  there  is 
nothing  in  the  section,  or  in  the  heading,  to  show  any  intention 
to  clear  away  doubts,  or  even  to  declare  exit^ting  rights.  The 
section  applies  to  the  future,  not  to  the  past :  "  viay  acquire."  The 
Act  is  mainly  one  to  enable  present  holders  to  get  increased  areas  ; 
and  QA  a  married  woman  could  already  be  a  holder  of  an  original 
conditional  purchase  by  purchase  from  the  sheriff  or  a  private 
person,  I  think  that  the  legislature  meant  that  she  also  should 
have  the  privilege  of  getting  an  increased  area,  and  probably,  the 
privilege  of  converting  her  tenure  into  some  other  tenure. 


Appeal    allowed.       Questions    1    and    3 
answered  in  the  negative,  and  question 


2 


in  the  affirmative. 


(1)  (1901)  1  S.R.  (N.S.W.),  322. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 
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Auri.  *22,  23, 
26,  30. 


LtdwUrial  ArhUration  Act  1901  (.V.5^.  W.),  {Xo.  5J  of  1901),  sec,  Zl—JuHndiciion   H.  C.  op  A. 
of  C<mri  of  Arbitration — Breach,  of  common  rule— Question  for  determination         1907. 
by  Court — Relationship  of  employer  and  employ^ — Element  of  offence  charged— 
Effect  oferroiuotts  decision — Prohibition. 

Although  a  Court  cf  limited  statatory  jurisdiction,  from  which  there  is  uo 
appeal,    cannot  give  itself  jurisdiction  by  an  erroneous  decision   upon   a 
preliminary  question  upon  the  answer  to  which  its  jurisdiction  depends,  an    ^.[^^^^  ^-''->. 
erroneona  decision  upon  a  point  which,  however  essential  to  the  validity  of       Imuics  JJ. 
its  order,  it  is  competent  to  try  is  not  a  ground  for  prohibition. 

Sec.  37  of  the  Indnntrial  Arbitration  Act  1901  provides  that  the  Arbitration 
Court  may  declare  that  uny  term  of  agreement  or  condition  of  employment 
shall  be  a  common  rule. of  an  industry,  6x  the  limits  of  the  operation  of  the 
rule,  add  impose  penalties  for  its  breach,  and  that  the  penalties  may  be 
recovered  either  in  the  Court  of  Arbitration  by  a  person  entitled  to  sue,  or 
before  a  stipendiary  or  police  magistrate  in  Petty  Sessions,  subject  to  an 
appeal  in  the  latter  case  to  the  Arbitration  Court  instead  of  to  the  Supreme 
Court.     There  is  no  appeal  from  any  decision  of  the  Arbitration  Court. 

In  a  proceeding  before  it  the  Arbitration  Court  made  an  award  fixing  a 
minimum  daily  wage  for  carpenters,  and  subsequently  made  the  award  a 
VOL.  ▼.  3 
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oommon  rule  binding  upon  all  master  builders  and  other  persons  engaged  in  the 
building  industry  within  a  certain  area.  The  respondents  were  summoned 
before  the  Arbitration  Court,  and  convicted  of  having  committed  a  breach  of 
the  award  in  paying  certain  carpenters  less  than  the  minimum  wage  for 
certain  work.  It  appeared  that  the  work  in  question  was  done  under 
written  contracts,  and  the  respondents  contended  that  the  Arbitration  Court 
had  no  jurisdiction  over  them  inasmuch  as,  upon  the  proper  coustruction 
of  the  contracts,  they  were  not  employers,  and,  therefore,  not  bound  by  the 
common  rule,  the  workmen  being  independent  contractors.  It  was  not  dis- 
puted that  the  respondents  would  have  been  within  the  common  rule  if  they 
were  employers. 

The  Supreme  Court  having  grantod  a  prohibition  on  the  ground  that  the 
Arbitration  Court  had  exceeded  its  jurisdiction  : 

Heldf  that  one  element  of  the  offence  with  which  the  respondents  were 
charged  was  that  they  had  employed  the  carpenters  in  question,  and  that  the 
Arbitration  Court  was  bound  to  inquire  into  that  as  well  as  the  other 
elements  of  the  offence  charged,  and,  however  erroneous  their  decision  on  the 
point  might  be  in  law  or  in  fact,  prohibition  would  not  lie  in  respect  of  it. 

TheQtieeH  v.  Bolton,  1  Q.B.,  66,  and  Colonial  Bauk  of  AuslrcUasia  v.  Willan^ 
L.R.  5  P.C,  417,  considered  and  applied.  Clancy  v.  Butchers'  Shop  Employes 
Union,  I  C.L.R.,  181,  distinguished. 

Decision  of  the  Supreme  Court :  Ex  parte  Habtrfidd  Proprietary  Limited, 
(1907)  7  S.R.  (N.S.W.),  247,  reversed. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  respondents  were  proceeded  against  by  summons  before  the 
Court  of  Arbitration  for  breach  of  an  award,  which  had  been 
made  a  common  rule  under  sec.  37  of  the  Industrial  Arbitration 
Act  1901.  At  the  hearing  the  respondents  took  the  objection  that 
on  the  admitted  facts  they  were  not  employers,  and  therefore 
were  not  bound  by  the  award,  and  the  Court  had  no  jurisdiction 
to  entertain  the  summons.  The  Court  held  that  the  relationship 
of  employer  and  employ^  existed,  and  convicted  the  respondents. 

On  the  motion  of  the  respondents  the  Supreme  Court  made 
absolute  a  rule  nisi  for  a  prohibition  restraining  the  Arbitration 
Court  and  the  prosecutors  from  proceeding  upon  the  conviction  : 
Ex  parte  Haberfield  Proprietary  Limited  (1). 

From  this  decision  the  present  appeal  was  brought. 

(1)  (1907)  7  S.R.  (N.S.W.),  247. 
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G.  S.  Beeby,  solicitor,  for  the  appellants.     Even  if  the  contract    amalgam- 
between  the  respondents  and  the  persons  in  respect  of  whom  the  ^^y  carpk^-^ 

breach  was  alleged  to  have  been  committed,  was  not  such  an     tkrsakd 
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employment  as  at  common  law  would  have  established  the  rela-  v. 

tionship  of  master  and  servant,  there  was  an  employment  within  proprietapy 
the  meaning  of  the  Indu8t7nal  Arbitration  Act  1901.  The  ^'^^' 
writing  did  not  conclude  the  matter.  There  was  other  evidence 
from  which  the  Court  might  have  concluded  that  the  relation- 
ship of  master  and  servant  existed.  The  Supreme  Court  misin- 
terpreted the  decision  in  Glaiicy  v.  Bulcliet's'  Shop  Employes 
Unio^i  (1).  That  decision  was  based  on  the  fact  that  there  was 
no  industrial  matter  involved,  and  the  jurisdiction  of  tlie  Court 
was  restricted  to  such  matters.  But  it  was  shown  here  that  the 
carpenters  were  engaged  in  work  in  the  industry,  and  that  the 
work  was  being  paid  for  by  the  respondents.  There  was  in  fact 
an  employment  in  the  industry.  [He  referred  to  Beath,  Schieas 
ds  Co.  v.  Martin  (2),  and  the  definitions  of  "  industrial  matter," 
"  employer,"  and  "  employ 6  "  in  sec.  2  of  the  Act  No.  59  of  1901.] 
If  this  was  not  an  employment,  then  any  industry  may  be  taken 
out  of  the  operation  of  the  Act. 

[Griffith  C.J. — That  does  not  follow.  That  is  only  a  sort  of 
bogey. 

Isaacs  J. — Even  if  it  were  a  possible  consequence,  it  might 
nevertheless  not  be  contrary  to  the  Act.  Acts  of  Parliament  can 
sometimes  be  evaded.] 

Even  if  the  Court  of  Arbitration  was  wrong  on  this  point  it  is 
not  a  ground  for  prohibition.  It  is  a  matter  which  it  has 
jurisdiction  to  decide.  If  the  Court's  decisions  were  subject  to  an 
appeal  this  would  perhaps  be  a  matter  for  appeal,  but  there  is  no 
appeal:  sec.  32;  and  prohibition  will  not  lie  unless  the  Court 
exceeds  its  jurisdiction.  The  existence  of  the  relationship  of 
employer  and  employ^  was  not  a  fact  upon  which  the  jurisdic- 
tion of  the  Court  depended.  It  was  not  the  subject  of  an  inde- 
pendent or  preliminary  inquiry,  but  was  one  of  the  elements  of 
the  offence  charged.     The    Court    had    necessarily    to    decide 

(I)  1  C.L.R.,  181.  (2)  2  C.L.R.,  716. 
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Amaloam-  mining  which  the  matter  cannot  be  decided,  and  tlie  subject 
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V.  is  not  a  ground  for  prohibition.     Here  the  question  went  to  the 

Propriiltarv  nierits  of  the  case.     [He  refeiTcd  to  sec.  37  of  the  Act  59  of  1901 ; 

Ltd^       Brittain  v.  Kinnaird  (1) ;  Thompson  v.  Ingluna  (2) ;  Tlie  Queen 

V.  Bolton  (3) ;  Holburd  y.  Bui^wood  Extended  Goal  Mining  Co. 

(4) ;  Ex  ixarte  Scandritt  (5)  ;  Joseph  v.  Heni*y  (6).] 

[Isaacs  J.  referred  to  Colonial  Bank  of  Australasia  v.  Willan 
(7)  ;  The  Queen  v.  Fanner  (8).] 

Even  if  tlie  (question  of  the  construction  of  the  contract  was 
one  atiecting  the  jurisdiction,  the  decision  of  the  Court  of  Arbi- 
tration was  right,  and  the  prohibition  was  wrongly  granted. 

[Griffith  C.J. — We  are  not  called  upon  to  express  an  opinion 
on  that  point.  We  are  not  a  Court  of  Appeal  from  the  Arbitra- 
tion Court,  and  will  not  decide  whether  that  Court  was  right 
unless  we  are  obliged  to  do  so.  The  general  principle  is  of  much 
greater  consequence  than  tlie  merits  of  the  particular  dispute 
between  these  parties.] 

Knox  K.C.  and  J,  L.  Campbell,  for  the  respondents.  The  juris- 
diction of  the  Arbitration  Court  is  strictly  limited  to  matters 
arising  l>etween  employer  and  employe.  Persons  who  are  not 
employers  are  not  within  the  jurisdiction  of  the  Court,  and 
could  not  be  summoned  before  it.  The  fact  that  the  respondents 
are  not  employers  is  not  the  subject  of  a  plea  of  not  guilty,  but 
of  a  plea  to  the  jurisdiction.  Being  an  employer  is  not  an 
element  of  the  offence,  though  it  may  be  necessary  for  the  Court 
to  decide  whether  a  person  charged  is  or  is  not  an  employer.  By 
deciding  wrongly  that  he  is,  it  cannot  extend  its  jurisdiction : 
Bunhury  v.  Fuller  (9) ;  Reg,  v.  Yaldwin  (10).  There  are  two 
stages  in  the  inquiry,  (1)  whether  the  defendant  is  a  person 

(1)  1  Brod.  &B.,432.  369. 

(2)  14  Q.B..  710  ;  19  L.  J.Q.B.,  189.      (7)  L.R.  5  P.C.,  417,  at  p.  442. 

(3)  1  Q.B.,  66,  at  p.  72.  (8)  (1892)  1  Q.B.,  637. 

(4)  11  N.S.W.  L.R.,  365.  (9)  9  Ex.,  Ill,  at  p.  140;  23  L.J., 

(5)  15  N.S.W.  W.N.,  244.  Ex.,  29. 

(6)  1  L.  M.  &  P.,  388;  19  L.J.Q.B.,     (10)  9  Q.L.J.,  242. 
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within  the  Court's  jurisdiction,  (2)  whether  he  has  committed  the   ^-  ^-  ^^  ^- 
offence  charged.     The  first  is  an  independent  inquiry,  similar  to       ^^'^ 
the  inquiry  whether  title  to  land  is  in  dispute  in  a  case  before  a    amalgam- 
Court  which  may  not  try  such  question,  and  if  the  Court  wrongly  ^^p  carpen^ 

decides  that  question  and  tries  the  case,  prohibition  will  lie.    The     tjsrs  and 
.  #  ...  Joiners 

question  always  is  whether  the  Act  conferring  jurisdiction  has  v. 

given  jurisdiction  to  decide  the  preliminary  questions  upon  which  proprietary 
the  jurisdiction  to  adjudicate  depends.  There  is  nothing  in  the  ^^''^'^y 
Arbitration  Act  giving  such  a  jurisdiction.  If  such  a  power  is 
conferred  upon  a  Court,  and  the  jurisdiction  depends  merely 
upon  facts  as  to  which  there  is  a  conflict,  the  Court's  decision 
will  not  be  reviewed  if  there  is  any  evidence  to  support  it ;  but 
where  it  is  a  matter  of  law,  as  here,  depending  upon  the  construc- 
tion of  a  document,  the  decision  is  reviewable  by  prohibition, 
and  the  Court  will  be  restrained  from  dealing  with  persons  who 
are  in  law  not  amenable  to  its  jurisdiction.  There  is  no  differ- 
ence in  principle  between  limiting  the  jurisdiction  territorially 
and  limiting  it  to  persons  of  a  certain  description.  [They  referred 
to  Liverpool  United  Gaslight  Company  v.  Ever  ton  (1) ;  The  Qiceen 
V.  Justices  of  Surrey  (2).] 

If  the  respondents  were  not  employers,  they  were  never 
subject  to  the  common  rule.  The  fact  that  the  evidence  on  the 
point  would  not  come  out  until  the  hearing  of  the  case  generally 
does  not  alter  the  position.  As  soon  as  it  appears,  the  Court  is 
bound  to  refuse  to  deal  with  the  case.  Cases  in  which  the  Court  has 
jurisdiction  over  the  person  and  in  which  the  only  questions  that 
can  arise  are  as  to  the  subject  matter  do  not  apply.  [They  referred 
to  Colonial  Bank  of  Aiustralasia  v.  Willan  (3);  Thompson  v. 
Ingham,  (4);  Elston  v.  Rose  (5);  Clancy  v.  Butchers'  Shop 
Employes  Union  (6) ;  Trolly,  Draymen  and  Carters  Union  of 
Sydney  and  Suburbs  v.  Master  Cai^iera  Association  of  New 
SouUl  Wales  (7).] 

[Griffith  C.J.  ref eiTed  to  The  Queen  v.  Special  Commissioners 
of  Income  Tax  (8). 

(1)  L.R.  6C.P.,  414.  (6)  1  C.L.R.,  181. 

(2)  6  Q.B.D.,  100.  at  p.  IC7.  (7)  2  C.L.R.,  509. 

(3)  UR.  5  P.C,  417,  at  p.  442.  (8)  21   Q.B.D.,  313,  at   p.    319,  per 

(4)  14  Q.B.,  710 ;  19  L. J.Q.B.,  189.  Lord  Eaher  M.R. 

(5)  L.R.  4Q.B.,  4,  atp.  8. 
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H.  C.  or  A.  Isaacs  J.  referred  to  Barraclough  v.  Brown  (1),  and  The  Queen 
^        V.  SL  Ohive  District  Board  (2).] 

Amalgam-  The  respondents  were  neither  in  law  nor  in  fact  employers, 
^or  Carpen^.^  The  relationship  contemplated  by  the  Act  as  constituting  employ- 

TERs  and     ment  is  that  of  master  and  servant.     The  workmen  in  this  case 

JOINKRS  .11  •  1 

V.  were  independent  contractors.     That  is  a  matter  of  law  upon  the 

Proprietary  construction  of  the  contract,  and  there  was  no  evidence  aliunde 
^^^-  that  the  work  was  actually  done  under  different  conditions.  The 
fact  that  the  respondents  exercised  some  control  over  the  order  of 
the  work  does  not  make  the  workmen  their  servants  in  the  legal 
sense.  [They  referred  to  Hardalcer  v.  Idle  District  Council  (3)  ; 
Riley  v.  Warden  (4) ;  Hardy  v.  Ryle  (5) ;  Marrow  v.  Flimhy  and 
Broughton  Moor  Coal  arid  Fire-Brick  Corapany  Ltd.  (6) ;  sees. 
34  and  35  of  the  Industrial  Arbitration  Act  1901.] 

G.  S.  Beeby,  in  reply. 

Cur.  adi\  vulf. 

August  30.  Griffith  C.J.  This  case  arises  out  of  a  prosecution  of  the 
respondent  company  before  the  Arbitration  Court  for  an  alleged 
breach  of  a  common  rule  made  on  13th  February  1906  relating 
to  the  industry  of  builders.  By  the  order  of  the  Court  making 
the  common  rule  it  was  directed  that  the  terms  and  conditions  of 
employment  set  out  in  the  award  of  the  Court  in  a  dispute 
between  the  appellant  Society  and  a  timi  called  Porter  &  Green 
should  be  a  common  rule  of  the  industry  of  building,  and  binding 
upon  all  master  builders  and  other  persons  engaged  in  the 
industry  of  building,  and  all  persons  employing  carpenters  and 
joiners  within  a  certain  area.  It  was  further  ordered  that  any 
employer  bound  by  the  order  of  the  Court  who  committed  a 
breach  of  it  should  be  liable  to  a  penalty  of  £100. 

On  28th  August  1906  a  summons  was  taken  out  in  the 
Arbitration  Court  against  the  respondent  company,  calling  upon 
them  to  show  cause  why  they  should  not  be  ordered  to  pay  to 
the  secretary  of  the  appellant  society  certain  sums  as  penalties 
for  breaches  of  the  award.     In  substance  the  prosecution  was  for 

(1)  (1897)  A.C.,  615.  (4)  2  Ex.,  59 ;  18  L.J.  Ex.,  120. 

(2)  8  El.  &  Bl.,  529.  (6)  9  B.  &  C,  603. 

(3)  (1896)  1  Q.B.,  335.  (6)  (1898)  2  Q.B.,  588. 
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breaches  of  the  common   rule,  four  breaches  being  alleged  in   H-  C.  op  a. 
respect   of   four   different   persons.      The    proceedings   in  the 
Arbitration  Court  are  informal,  and  the  summons  did  not  form-    amamah- 
ally  set  out  the  offence,  but  in  substance  the  charge  amounted  to  ^op^^Jj^T^ 
this,  that  the  defendants,  the  present  respondents,  being  persons    trrs  ani> 
engaged  in   the   industry   of    building,   employed   the   persons  v. 

specified  in  the  summons  contrary  to  the  terms  of  the  award,  pro^'^cta'ry 
The  elements  of  the  alleged  offence  were  that  the  defendants        ^■"^* 
were  persons  engaged  in  the  industry  of  building,  and  that,  being    oriinth  c.j. 
such  persons,  they  had  committed  breaches  of  the  common  rule. 

When  the  case  came  before  the  Arbitration  Court  the  objection 
was  taken  by  the  defendants  that  the  case  was  not  within  the 
jurisdiction  of  the  Court,  because  the  relationship  of  employer  and 
employ^  did  not  subsist  between  the  defendants  to  the  summons 
and  the  persons  in  respect  of  whom  the  breach  was  alleged  to 
have  been  committed.     We  have  been  favoured  with  the  judg- 
ment delivered  by  the  learned  president,  from  which  it  appears 
that  he  directed  his  attention  mainly  to  the  question  whether  such 
a  relationship  had  subsisted  or  not,  because,  if  it  did,  the  breaches 
were  not  disputed.     The  nature  of  the  relationship  between  the 
respondents   and  the   persons   named  in  the  summons  was  ex- 
pressed in  written  contracts,  and  the  question  discussed  in  the 
Arbitration  Court  was  whether  under  the  terms  of  those  contracts 
the  relationship  of  employer  and  employ^  subsisted.     The  learned 
president  apparently  thought  that  that  was  substantially  the 
same  question  as  whether  the  relationship  of  master  and  servant 
subsisted ;  and  I  am  strongly  disposed  to  think  that  the  correct 
view.     It  was  necessary  for  the  Arbitration  Court  to  inquire  into 
the  question  whether  this  relationship  did  or  did  not  subsist,  and 
the  Court  came  to  the  conclusion  that  it  did,  and  found  that  the 
defendants  had  committed  the  breach  alleged,  and  fined  them. 
The  respondents  applied  to  the  Supreme  Court  for  a  prohibition 
on  the  ground  that  the  Court  of  Arbitration  ought  to  have  held 
that  they  had  no  jurisdiction,  that  upon  the  evidence  admissible 
the  relationship  of  employer  and  employ^  did  not  subsist,  and 
therefore  that  the  defendants  were  not  guilty  of  any  breach  of 
the  common  rule.    The  Supreme  Court  after  argument  made  the 
role  absolute  for  a  prohibition.     They  were  of  opinion  that  the 
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H.  C.  or  A.  case   was  not  within  the  jurisdiction  of  the  Court,  because,  as 

they  thought,  it  was  a  case  only  of  ordinary  contract,  by  which  I 

Amalgam,    understand  the  learned  Judges  to  mean  a  contract  of  a  different 

"^oK  CakpkT.^  kind  from  that  establishing  the  relationship  of  employer  and 

TKRs  AND     employe.     On  that  point  they  thought  that  the  conclusion  of  the 

V.  Arbitration  Court  was  wrong,  and  that  that  Court  consequently 

Proprietary  had  no  jurisdiction.     But  in  my  judgment  the  question  whether 
^'''^^'        the  conclusion  of  the  Court  was  wrong  on  that  point,  and  the 
Griffith  O.J.    question  whether  it  had  jurisdiction  to  heai  the  charge,  are  quit« 
different  questions. 

It  has  been  held  by  this  Court  on  more  than  one  occasion  that 
the  jurisdiction  of  the  Arbitration  Court  is  limited,  and  that  if  it 
exceeds  its  jurisdiction  it  may  be  restrained  by  prohibition  from 
the  Supreme  Court.  But  those  decisions  have  all  been  decisions 
as  to  the  subject  matter  of  the  jurisdiction.  The  jurisdiction  of 
the  Arbitration  Court  to  decide  between  employer  and  employe 
and  to  make  common  i-ules  governinor  the  relations  between  them 
is  limited  in  the  way  indicated  in  those  cases.  This  Court  has 
held  that  the  Arbitration  Court  cannot,  under  the  guise  of  making 
an  award  in  a  matter  within  its  jurisdiction,  deal  with  something 
that  is  not  an  industrial  matter.  Nor  can  they  make  an  award 
unless  there  is  a  dispute  between  persons  standing  to  one  another 
in  the  relationship  of  employer  and  employe.  It  is  necessary 
howev^er,  to  remember  that  the  jurisdiction  of  the  Arbitration 
Court  under  the  Act  is  not  limited  to  making  awards  or  common 
rules.  The  jurisdiction  of  the  Court  is  conferred  by  sec.  37,  and 
incidentally  by  other  sections.  Section  37  relates  particularly 
to  the  common  rule.  Under  it  the  Court  has  jurisdiction  to  do 
eight  different  things.  Amongst  them  are  to  declare  that  any  term 
of  agreement  or  condition  of  employment  shall  be  a  common  rule 
of  an  industry,  and  to  fix  the  limits  of  its  operation,  and  impose 
penalties  for  its  breach,  and  so  on.  But  the  second  part  of  the 
section  provides  that  all  fines  and  penalties  for  any  breach  of  an 
award  may  be  sued  for  and  recovered  either  in  the  Court  by  a 
person  entitled  to  sue  or  before  a  stipendiary  or  police  magistrate 
sitting  as  a  Court  of  Petty  Sessions,  with  a  proviso  that,  if  the 
proceeding  for  the  recovery  of  the  fine  is  taken  before  a 
stipendiary   or  police  magistrate  sitting  as   a   Court  of  Petty 
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Sessions,  the  appeal  shall  be  to  the  Arbitration  Court  instead  of  H.  C.  of  a 
to  the  Supreme  Court  as  in  ordinary  cases.      The  jurisdiction  ^ 

conferred  by  the  Act  is  therefore  twofold.     There  is,  iirst,  an    amalgam- 
arbitral  jurisdiction,   to  determine  disputes  between   employer  "^^p  carpkn^^ 
and  employ^  for  the  purpose  of  laying  down  the  terms  upon     ters  and 
which  the  industry  is  to  bo  carried  on,  and,  secondly,  a  punitive  p. 

or  correctional  jurisdiction,  conferred  upon  it  in  common  with  PaopRiETABv 
stipendiary  or  police  magistrates.  ^'^• 

This  Court  has  held  that  the  arbitral  jurisdiction  can  only  be  Griffith  o.j. 
exercised  with  respect  to  matters  which  are  actually  within  the 
limits  of  the  jurisdiction  conferred  by  the  Act ;  but  it  has  never 
determined  that  when  exercising  the  punitive  jurisdiction  the 
Arbitration  Court  is  bound  by  the  limits  which  define  the 
arbitral  jurisdiction.  Of  course  in  that  case  also  the  Arbitration 
Court  must  keep  within  its  jurisdiction.  It  has,  for  instance,  no 
jurisdiction  to  summon  before  it  a  peraon  who  is  not  within  New 
South  Wales.  But,  in  considering  the  extent  of  a  punitive  juris- 
diction of  this  sort,  very  different  considerations  apply  from  those 
applicable  to  the  consideration  of  the  arbitral  jurisdiction  of  the 
Court 

The  rules  as  to  the  jurisdiction  of  inferior  Courts  or  Courts  of 
limited  jurisdiction  and  the  extent  to  which  they  will  be  restrained 
by  the  superior  Courts  are  well  established.  I  will  refer  only  to 
two  of  the  authorities  on  that  subject.  The  first  is  Tlie  Queen 
V.  Bolton  (1)  which  was  decided  by  the  Coui-t  of  Queen's  Bench 
in  1841,  and  has  been  cited  many  times  since  and  always  with 
approval,  has  been  very  often  applied,  and  never  dissented  from. 
Its  authority  is  recognized  by  the  Court  of  Appeal  in  England,  by 
the  Privy  Council,  and  also,  I  think,  by  the  House  of  Lords.  In 
that  case  Lord  Denvuin  C.J.  delivered  the  judgment  of  the  Court, 
and  laid  down  so  clearly  the  principles  applicable  to  these  cases 
that  I  will  read  at  length  the  material  parts  of  the  judgment. 
He  said  (2): — "Two  points  were  made  in  support  of  the  order ;  the 
tirst,  that,  the  proceedings  all  being  regular  on  the  face  of  them,  and 
disclosing  a  case  within  the  jurisdiction  of  the  magistrates,  this 
Court  could  not  look  at  afiidavits  for  the  purpose  of  impeaching 
their  decision;    the  second,  that,  even  if  those  affidavits  were 

a;  1  Q.B.,  66.  (2)  1  Q.B.,  66,  at  p.  71. 
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H.  c.  or  A.  looked  at,  the  case  would  be  found  to  be  one  of  conflicting  evi- 
'•        dence,  in  which  there  was  much  to  support  the  conclusion  to 

Amalgam-    which  the  magistrates  had  come  ;   and  that  this  Court  would  not 
^Tf  Carpb^.^  disturb  that  conclusion,  even  if  it  might  have  been  disposed  to 

TFRs  and     have  decided  differently  had  the  matter  originally  come  before  it. 

V.  "  The  first  of  these  is  a  point  of  verj-  much  importance,  because 

pR<n»BiBTARY  ^^  ^'^^Y  g^^eral  application ;   but  the  principle  upon  which  it 

^''-        turns  is  very  simple :  the  difficulty  is  always  found  in  applying 

Griffith  C.J.  it.  The  case  to  be  supposed  is  one  like  the  present,  in  which  the 
legislature  has  trusted  the  original,  it  may  be  (as  here)  the  final, 
jurisdiction  oil  the  merits  to  the  magistrates  below,  in  which  this 
Court  has  no  jurisdiction  as  to  the  merits  either  originally  or  on 
appeal.  All  that  we  can  then  do,  when  their  decision  is  com- 
plained of,  is  to  see  that  the  case  was  one  within  their  jurisdiction, 
and  that  their  proceedings  on  the  face  of  them  are  regular  and 
according  to  law. 

"  Even  if  their  decision  should  upon  the  merits  be  unwise  or 
unjust,  on  these  grounds  we  cannot  reverse  it.  So  far,  we  believe, 
was  not  disputed  ;  but,  as  the  inquiry  is  open,  ex  concesais,  to  see 
whether  the  case  was  within  the  jurisdiction  of  the  magisti'ates, 
it  is  contended  that  affidavits  are  receivable  for  the  purpose  of 
showing  that  they  acted  without  jurisdiction ;  and  this  is,  no  doubt, 
true,  taken  literally  :  the  magistrates  cannot,  as  it  is  often  said, 
give  themselves  jurisdiction  merely  by  their  own  affirmation  of 
it.  But  it  is  obvious  that  this  may  have  two  senses :  in  the  one 
it  is  true;  in  the  other,  on  sound  principle  and  on  the  best 
considered  authority,  it  will  be  found  untrue.  Where  the  charge 
laid  before  the  magistrate,  as  stated  in  the  information,  does  not 
amount  in  law  to  the  offence  over  which  the  Statute  gives  him 
jurisdiction,  his  finding  the  other  party  guilty  by  his  conviction 
in  the  very  terms  of  the  Statute  would  not  give  him  jurisdiction; 
the  conviction  would  be  bad  on  the  face  of  the  proceedings,  all 
being  returned  before  us.  Or  if,  the  charges  being  really  in- 
sufficient, he  had  mis-stated  it  in  drawing  up  the  proceedings,  so 
that  they  would  appear  to  be  regular,  it  would  be  clearly  com- 
petent to  the  defendant  to  show  to  us  by  affidavits  what  the  real 
charge  was,  and,  that  appearing  to  have  been  insufficient,  we 
should  quash  the  conviction.     In  both  these  cases  a  charge  has 
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been  presented  to  the  magistrate  over  which  he  had  no  juris-    ^-  C-  ®'  A- 
diction  ;  he  had  no  right  to  entertain  the  question,  or  commence 
an  inquiry  into  the  merits ;  and  his  proceeding  to  a  conclusion    ahalgam- 
will  not  give  him  jurisdiction.     But,  as  in  this  latter  case  we  ^^^  cabpk^ 
cannot  get   at   the   vrant  of  jurisdiction  but   by   affidavits,  of     tkes  and 

vOINERS 

necessity  we  must  receive  them.     It  will   be  observed,  however,  t . 

that  here  we  receive  them,  not  to  show  that  the  magistrate  has  propriktary 
come  to  a  wrong  conclusion,  but  that  he  never  ought  to  have        ^'''^• 
begun  the  inquiry.     In  this  sense,  therefore,  and  for  this  purpose,    orimih  cj. 
it  is  true  that  affidavits  are  receivable." 

I  pause  here  to  point  out  that  in  the  present  case  there  is  no 
doubt  that  the  charge  made  against  the  present  respondents  was 
a  charge  which  it  was  apparently  within  the  jurisdiction  of  the 
Arbitration  Court  to  determine.  It  alleged  a  breach  of  a  common 
role,  and  that  common  rule,  being  an  order  laid  down  by  a  Court 
having  statutory  authority  to  do  so,  had  the  effect  of  the  law  of 
the  land,  so  far  as  regards  the  matter  dealt  with  by  it,  in  the 
same  way  as  a  by-law  of  a  municipal  authority,  when  promul- 
gated in  a  proclamation  by  the  Governor  in  Council. 

Lord  Denman  C.J.  went  on: — "  But,  w^here  a  charge  has  been 
well  laid  before  a  magistrate,  on  its  face  bringing  itself  within  his 
jurisdiction,  he  is  bound  to  commence  the  inquiry :  in  so  doing  he 
undoubtedly  acts  within  his  jurisdiction :  but  in  the  course  of  the 
inquiry,  evidence  being  oflTered  for  and  against  the  charge,  the 
proper,  or  it  may  be  the  irresistible,  conclusion  to  be  drawn  may  be 
that  the  offence  has  not  been  committed,  and  so  that  the  case  in 
one  sense  was  not  within  the  jurisdiction.  Now  to  receive  affi- 
davits for  the  purpose  of  showing  this  is  clearly  in  effect  to  show 
that  the  magistrate's  decision  was  wrong  if  he  affirms  the  charge, 
and  not  to  show  that  he  acted  without  jurisdiction :  for  thej''  would 
admit  that,  in  every  stage  of  the  inquiry  up  to  the  conclusion,  he 
could  not  but  have  proceeded,  and  that,  if  he  had  come  to  a 
different  conclusion  his  judgment  of  acquittal  would  have  been 
a  binding  judgment,  and  barred  another  proceeding  for  the  same 
offence.  Upon  principle,  therefore,  affidavits  cannot  be  received 
under  such  circumstances.  The  question  of  jurisdiction  does  not 
depend  on  the  truth  or  falsehood  of  the  charge,  but  upon  its 
nature :  it  is  determinable  on  the  commencement,  not  at  the  con- 
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H.  C.  OF  A    elusion,  of  the  inquiry :  and  affidavits,  to  be  receivable,  must  be 
'•        directed  to  what  appears  at  the  former  stage,  and  not  to  the  facts 
Amalgam-    disclosed  in  the  progress  of  the  inquiry. 

^oF  Carpen^-^      "  ^^®  ^^^^  ^^^^  ^^^y  ^^^'^  authorities  in  support  of  this  reasoning. 

TERs  AND     The  former,  that  of  Brittain  v.  Kiiumird  (1),  and  the  admirable 

l'.         judgment  of  Richardson  J.  (2 )  are  too  well  known  to  make  it  neces- 

Pro^Tiktai^  ^^^y  ^^  state  them  at  length.  There,  in  the  case  of  a  conviction 
[,TD.  under  the  Bwni-boat  Act,  it  was  asked,  shall  the  magistrate,  by 
Griffith  C.J.  calling  a  seventy-four-gun  ship  a  boat,  give  himself  jurisdiction 
and  preclude  inquiry?  The  learned  Judge  gave  the  answer : — 
*  Whether  tlie  vessel  were  a  boat  or  no,  was  a  fact  on  which  the 
magistrate  was  to  decide ;  and  the  fallacy  lies  in  assuming  that 
the  fad,  which  the  magistrate  has  to  decide,  is  that  which  con- 
stitutes the  jurisdiction  \"  He  quoted  then  another  case  in  the 
Common  Pleas  to  the  same  effect:  Cave  v.  Mountain  (3).  In 
conclusion  he  said  this  : — "  It  is  of  much  more  importance  to  hold 
the  rule  of  law  straight  than,  from  a  feeling  of  the  supposed 
hardship  of  any  particular  decision,  to  interpose  relief  at  the 
expense  of  introducing  a  precedent  full  of  inconvenience  and 
uncertainty  in  the  decision  of  future  cases." 

The  only  other  case  I  think  it  necessary  to  mention  is  The 
Queen  v.  Sjyecial  ConimUsioners  of  Income  Tax  (4)  which  has 
been  often  cited  in  this  Court.  Lord  Esher  M.R.,  with  whom 
Lindlcj/  LJ.  entirely  agreed,  after  pointing  out  that  there  may 
be  causes  in  which  a  tribunal  has  not  jurisdiction  to  determine 
whether  the  state  of  facts  exists  necessary  to  give  it  jurisdiction, 
said  (5) : — '"'  The  legislatiu-e  may  entrust  the  tribunal  pr  body 
with  a  jurisdiction,  which  includes  the  jurisdiction  to  detennine 
whether  the  preliminary  state  of  facts  exists  as  well  as  the  juris- 
diction, on  tinding  that  it  does  exist,  to  proceed  further  or  do 
something  more.  When  the  legislature  are  establishing  such  a 
tribunal  or  body  with  limited  jurisdiction,  they  also  have  to 
consider,  whatever  jurisdiction  they  give  them,  whether  there 
shall  be  any  appeal  from  their  decision,  for  otherwise  there  will 
be  none.  In  the  second  of  the  two  cases  I  have  mentioned  it  is 
an  erroneous  application  of  the  formula  to  say  that  the  tribunal 

(1)  1  Brod.  &  B.,  432.  (4)  21  Q.B.D.,  313. 

(2)  1  Brod.  &  B.,  432,  at  p.  442.  (5)  21  Q.B.D.,  313,  at  p.  319. 

(3)  1  Man.  &  G.,  257. 
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cannot  give  themselves  jurisdiction  by  wrongly  deciding  certain    H.  C.  of  a. 
£acts  to  exist,  because  the  legislature  gave  them  jurisdiction  to  "^ 

determine  all  the  facts,  including  the  existence  of  the  preliminary    amalgam- 
facts  on  which  the  further  exercise  of  their  jurisdiction  depends  ;  '^of  Carpen*^^ 
and  if  they  were  given  jurisdiction  so  to  decide,  without  any     TEiis  and 

appeal  being  given,  there  is  no  appeal  from  such  exercise  of  their  v. 

•     -^j-  .-      J.  Habkbfibld 

jnnNdiction.  Propriktaby 

Under  which  class  of  cases  then  does  the  jurisdiction  of  the        ^'^'^• 
Arbitration  Court,  or  the  police  magistrate,  to  inquire  into  a    oriinthcj. 
charge  of  a  breach  of  the  common  rule,  fall  ? 

In  the  case  of  a  charge  of  this  sort  all  that  it  is  necessary  for 
the  prosecutor  to  prove  is  that  the  defendant  is  a  person  of  the 
class  engaged  in  the  industry  to  which  the  common  rule  applies, 
and  that  he  has  committed  the  particular  breach  alleged.  In 
answer  to  that  charge  the  defendant  may  set  up  various  defences. 
It  is  not  necessary  to  mention  every  possible  defence,  but  I  will 
point  out  four.  (I)  He  may  set  up  that  he  is  not  within  the 
operation  of  the  rule  at  all,  never  having  been  engaged  in  the 
industry.  (2)  He  may  contend  that,  though  he  is  within  the 
operation  of  the  common  rule,  he  did  not  make  the  alleged 
contract  of  service,  in  fact  or  in  law,  that  is  he  may  say  that, 
thongh  made  in  his  name,  it  was  not  made  with  his  authority. 
Or  (3)  he  may  say  that  the  alleged  contract  was  not  a  contract 
of  service,  and  therefore  there  was  no  breach  of  the  award.  Or 
(4)  he  may  set  up  that,  assuming  he  is  within  the  common  rule, 
he  did  not  commit  any  breach  of  it,  that  he  paid  all  the  wages 
required  by  the  award.  It  is  clear  that  in  all  these  cases  the 
Court  must  have  jurisdiction  to  inquire  into  the  facts.  But  it  is 
said  that,  unless  a  man  is  in  fact  and  in  law  an  employer,  the 
Court  has  no  juri.sdiction  over  him.  In  the  second  of  the  cases  I 
have  put,  it  clearly  must  have  jurisdiction  to  inquire  whether  the 
defendant  in  fact  and  in  law  made  any,  and,  if  any,  what,  contract. 
This  may  involve  questions  of  construction  of  the  rule  and  the 
Court  must  have  jurisdiction  to  inquire  into  that  as  well  as  into 
the  other  elements  of  the  offence.  The  same  principle  must  apply 
if  any  of  the  other  suggested  defences  are  set  up.  It  is  impossible 
to  limit  the  authority  of  the  Court  to  inquire  into  any  of  these 
matters.     The  functions  of  the  Court  being  to  inquire  whether  the 
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H.  C.  OF  A.  person  charged  has  broken  the  law,  it  has  of  necessity  jurisdiction 

to  determine  any  questions  of  fact  or  law  on  which  the  guilt  or 

Amai^am.    innocence  of  the  defendant  depends,  and,  if  no  appeal  is  given 

ATED  Society  fi.om  its  decision,  no  Court  can  review  it.     In  the  present  case  it 

OF  L/AKPEN-  *■ 

TEKs  AND     is  uot  disputcd  that  no  appeal  lies  from  the  Arbitration  Court ; 

V.  and,  therefore,  if  the  case  is  within  its  jurisdiction,  no  matter 

Propbjetary  ^^^^^  erroneous  its  decision  may  be,  there  is  no  remedy.     If  the 

Ltd.        legislature  chooses  to  set  up  a  Court  of  that  kind  it  is  perfectly 

orifflih  C.J.    free  to  do  so.     Legislatures  have  very  often  done  so.     In  the 

present  case  it  is  provided  by  the  Act  that  if  the  proceedings  are 

taken  before  a  magistrate  the  appeal  is  to  the  Arbitration  Court. 

When  the  Act  was  passed  the  Arbitration  Court  was  presided 

over  by  a  Judge  of  the  Supreme  Court,  so  that  the  only  difference 

made  in  that  respect  was  that  before  the  Act  w«is  passed  there 

was  an  appeal  from  the  magistrate  in  all  cases  to  any  Judge  of 

the  Supreme  Court,  whose  decision  was  tinal,  and  after  the  Act 

was  passed  the  appeal  in  these  cases  was  to  a  Court  presided  over 

by  a  particular  Judge  of  the  Supreme  Court,  and  the  decision  of 

that  Court  was  final.     There  is,  therefore,  nothing  suspicious  in 

the  finality  of  the  decision  of  the  Court  if  it  sits  as  a  Court  of 

first  instance. 

I  am  of  opinion  that  this  case  cannot  be  taken  out  of  the 
ordinary  rule  that  the  duty  of  the  Court  is  to  examine  the  charge 
in  order  to  see  whether  it  discloses  a  matter  that  is  within  its 
jurisdiction,  and,  if  it  does,  to  proceed  to  determine  it.  If  it  does 
proceed  to  determine  the  matter,  and  determines  it  wrongly, 
there  is  no  remedy.  If  tlie  legislature  desires  to  provide  a  remedy 
it  is  open  to  it  to  do  so.  As  the  law  stands  at  present  the  decision 
of  the  Arbitration  Court,  being  on  a  matter  within  its  jurisdic- 
tion, is  not  examinable  by  the  Supreme  Court. 

It  may  be  right  to  add,  in  view  of  the  opinion  expressed  by  the 
learned  president  of  the  Arbitration. Court  on  the  question  which 
he  thought  it  necessary  to  decide,  and  of  the  general  importance 
of  t.lie  matter,  that  I  am  at  present  disposed  to  the  opinion  that 
the  conclusion  at  which  he  arrived  was  wrong,  and  there  was  no 
contract  between  the  parties  creating  the  relationship  of  employer 
and  employed.  That  was,  however,  a  question  for  the  Arbitration 
Court  to  determine,  and  this  Court  cannot  review  its  decision. 
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No  point  was  raised  before  us  as  to  the  person  to  whom  the   R-  ^-  ^^  ^' 
penalty  is  payable.     It  may  be  that  the  common  rule  is  defective  *' 

in  that  respect.    But,  no  objection  having  been  taken  as  to  that    amaloam. 
point,  we  express  no  opinion  upon  it.  ^of  CarpL^ 

I  think  that  the  appeal  must  be  allowed.  TKas  and 

^^  JOINXBS  • 

V. 

O'CoxxoR  J.  The  Supreme  Court,  after  an  inquiry  into  the  profkiktaky 
evidence  and  documents,  determined  that  the  Arbitration  Court  ^®* 
had  erroneously  decided  that  the  relation  between  the  respondent  cconnor  j. 
company  and  the  carpenters,  whose  cases  were  considered,  was  that 
of  employer  and  employe  within  the  meaning  of  the  Industrial 
A  rbitratwii  Act  1901.  Upon  that  ground  they  held  that  that  Court 
had  exceeded  its  jurisdiction  and  granted  a  prohibition.  On  behalf 
of  the  appellants,  the  objection  was  taken  that  the  Supreme  Court 
could  not  lawfully  enter  upon  that  inquiry.  In  the  view  that  I 
take  of  the  objection,  it  becomes  unnecessaiy  for  this  Court  to 
determine  whether  the  Supreme  Court  arrived  at  a  correct  con- 
clusion upon  the  matter  which  it  actually  decided,  though  if  it 
were  necessary  to  do  so,  I  am  of  opinion  that  their  conclusion  was 
correct.  I  base  my  judgment,  however,  solely  on  the  ground  that 
tlie  Supreme  Court  had  no  jurisdiction  to  inquire  whether  on  the 
matters  mentioned  the  Arbitration  Court  had,  or  had  not,  come 
to  a  right  conclusion. 

The  Court  constituted  under  the  Industrial  Arbitration  Act 
is  a  Court  of  limited  jurisdiction.  Its  powers  extend  only  to 
dealing  with  disputes  on  "  industrial  matters  "  within  the  mean- 
ing of  the  Act  To  constitute  such  a  dispute  there  must  exist 
the  relationship  of  employer  and  employe  between  the  disputant 
employer  or  the  Union  which  represents  him  and  some  member 
or  members  of  the  disputant  Union  of  employ^  That  has  been 
established  by  Clancy  v.  Butchers'  Shop  Employ^  Union  (1). 
The  Court  is  endowed  with  very  wide  powers  for  the  making  of 
awards  in  settlement  of  industrial  disputes,  for  the  fixing  of 
penalties  to  enforce  their  observance,  and  for  the  punishment  of 
breaches  by  the  infliction  of  penalties.  The  observance  of  awards 
luay  also  be  enforced  by  order  of  a  stipendiary  or  police  magis- 
trate.   In  respect  of  that  part  of  their  jurisdiction,  therefore,  the 

(1)  1  C.L.R.,  181. 
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H.  C.  OF  A.  powers  of  the  Arbitration  Court  and  of  the  stipendiary   and 

^__^       police  magistrate  are  co-extensive;  the  Supreme  Court  has  no 

Amalgam-    wider  jurisdiction  in  reviewing  an   award   of   the   Arbitration 

^oF  CaSLT.^  Court  inflicting  penalties  for  breach  of  an  award  than  it  has  in 

TBRSAND     reviewing  a   conviction   of  a   stipendiary   or  police  magistrate 

r.  inflicting  penalties  for  breach  of  the  same  award. 

Tf  ATtKRIPIKI  I)  • 

Pkopriktary  On  behalf  of  the  appellants  sec.  32  of  the  Act  was  to  a  cei-tam 
^^-  extent  relied  on.  It  enacts  amongst  other  things  that "  no  award, 
O'Connor  J.  Order,  or  proceeding  of  the  Court  shall  be  vitiated  by  reason  only 
of  any  informality  or  want  of  form  or  be  liable  to  be  challenged, 
appealed  against,  reviewed,  quaslied,  or  called  in  question  by  any 
Court  of  Judicature  on  any  account  whatsoever."  But  this  Court 
in  Cluncy's  Case  (1),  following  the  English  decisions  on  similar 
provisions,  held  that  the  section  must  be  construed  as  not  extend- 
ing to  cases  in  which  a  Court  with  limited  jurisdiction  has 
exceeded  its  jurisdiction.  Notwithstanding  that  section,  therefore, 
the  question  still  remains  whether  the  Arbitration  Court  has 
exceeded  its  jurisdiction  in  such  a  way  as  to  entitle  the  Supreme 
Court  to  interfere. 

It  is  important  to  consider  the  form  in  which  the  question 
arises.  The  original  award,  dated  15th  December  1905,  settling 
a  dispute  between  the  Carpenters  and  Joiners  Union  and  a 
firm  of  employers,  fixed  a  minimum  daily  rate  of  pay  for 
carpenters.  By  order  of  the  Court,  dated  13th  February  1906, 
the  award  was  made  a  common  rule  of  the  building  trade 
within  cei*tain  geographical  limits,  and  its  terms  were  therebj^ 
made  binding  on  all  persons  engaged  in  the  industry  of  building 
within  the  area  limited.  A  summons  was  issued  against  the 
respondent  company,  w^hich  was  engaged  in  building  within  that 
area,  for  breach  of  the  award  in  paying  certain  carpenters  less 
than  the  minimum  rate.  On  that  summons  the  Arbitration 
Court,  having  heard  the  evidence,  found  that  the  breach  com- 
plained of  had  been  committed,  and  made  an  award  adjudging 
that  the  respondent  company  should  pay  certain  penalties.  It  is 
in  respect  of  the  award  inflicting  these  penalties  that  the  Supreme 
Court  has  made  the  order  now  under  appeal. 

The  original  award,  the  common  rule,  the  summons  and  the 

fl)  1  C.L.R.,  ISI. 


5  C.L.R.J  OF  AUSTRALIA.  49 

award  thereon  admittedly  disclose  no  want  of  jurisdiction.     But  H-  ^«  ^'  '^• 
it  is  contended  that  the  Arbitration  Court,  having  found,  on 
evidence  from  which  that  inference  could  not  legally  be  drawn,    amaloam- 
that  the  relation  of  employer  and  employ^  between  the  respon-  ^q^  cf^^^/ 
dent  company  and  its  carpenters  did  exist,  has  exceeded  its  juris-     tbrs  and 
diction,  and  its  award,  based  on  that  finding,  is  open  to  prohibition.  v. 

The  law  is  well  settled  that  superior  Courts  will  not  interfere  pi^pr'Jktary 
by  way  of  prohibition  with  the  decisions  of  inferior  Courts  of  ^'"^• 
limited  jurisdiction  unless  want  of  jurisdiction  is  clearly  estab-  o'Oonnor  J. 
lished.  But  as  is  pointed  out  by  Sir  James  Colvile,  delivering 
the  judgment  of  the  Privy  Council  in  the  Colonial  Bank  of 
AtistrdUisia  v.  WHlan  (1),  it  is  necessary  before  applying  that 
principle  to  have  a  clear  apprehension  of  what  is  meant  by  the 
term  "want  of  jurisdiction."  He  then  proceeds : — "There  must,  of 
course,  be  certain  conditions  on  which  the  right  of  every  tribimal 
of  limited  jurisdiction  to  exercise  that  jurisdiction  depends.  But 
those  conditions  may  be  founded  either  on  the  character  and  con- 
stitution of  the  tribunal,  or  upon  the  nature  of  the  subject-matter 
of  the  inquiry,  or  upon  certain  proceedings  which  have  been 
made  essential  preliminaries  to  the  inquiry,  or  upon  facts  or  a 
fact  to  be  adjudicated  upon  in  the  course  of  the  inquiry.  It  is 
obvious  that  conditions  of  the  last  differ  materially  from  those  of 
the  three  other  classes.  Objections  founded  on  the  personal 
incompetency  of  the  Judge,  or  on  the  nature  of  the  subject- 
matter,  or  on  the  absence  of  some  essential  preliminary,  must 
obviously,  in  most  cases,  depend  upon  matters  which,  whether 
apparent  on  the  face  of  the  proceedings  or  brought  before  the 
superior  Court  by  aflBdavit,  are  extrinsic  to  the  adjudication 
impeached.  But  an  objection  that  the  Judge  has  erroneously 
found  a  fact  which,  though  essential  to  the  validity  of  his  order, 
he  was  competent  to  try,  assumes  that,  having  general  jurisdic- 
tion over  the  subject-matter,  he  properly  entered  upon  the  inquiry, 
but  miscarried  in  the  course  of  it.  The  superior  Court  cannot 
quash  an  adjudication  upon  such  an  objection  without  assuming 
the  functions  of  a  Court  of  Appeal,  and  the  power  to  re-try  a 
question  which  the  Judge  was  competent  to  decide. 

"Accordingly,  the  authorities,  of  which  Reg.  v.  Bolton  (2)  and 

(1)  L.R.  6  P.C,  417,  at  p.  442.  (2)  1  Q.B.,  66. 

VOL.  T.  4 
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H.  C.  OF  A.  Reg.  V.  St  Olaves  District  Board  (1),  may  be  taken  as  examples, 

establish  that  an   adjudication  by  a  Judge  having  jurisdiction 

Amalgam-    over  the  subject-matter  is,  if  no  defects  appear  on  the  face  of  it, 

ATKD  Society  ^^  y^^  taken  as  conclusive  of  the  facts  stated  therein ;  and  that 

OF  v/ARPKN* 

TKRs  AND     the  Court  of  Queen's  Bench  will  not  on  certiorari  quash  such  an 
V.  adjudication  on  the  ground  that  any  such  fact,  however  essential, 

Peopr^ktary  '^^  '^^^^  erroneously  found." 

^'^^'  It  was  urged  by  Mr.  Knox  in  the  course  of  his  argument  that 

O'Connor  J.  the  qucstion  whether  the  relation  of  employer  and  employ^ 
existed  was  a  matter  "  extrinsic  to  the  adjudication  impeached," 
and  stood  upon  the  same  footing  as  those  questions  which  may 
be  raised  in  the  County  Courts  regarding  the  residence  of  a 
defendant,  or  the  existence  of  a  bond  fide  dispute  as  to  title  to 
land.  In  such  cases  no  doubt  a  County  Court  could  not  by  a 
wrong  decision  on  such  a  question  give  itself  jurisdiction.  On 
such  matters,  which  are  extrinsic  to  the  adjudication  impeached, 
the  decision  of  the  inferior  Court  is  always  open  to  inquiry. 

In  support  of  that  contention  the  respondents*  counsel  argued 
that  the  jurisdiction  of  the  Arbitration  Court  was  restricted  by 
the  Act  to  one  class  of  persons — those  persons  between  whom  the 
relation  of  employer  and  employ 6  existed — and  that  it  wa-s 
necessary  to  establish  as  a  collateral,  extrinsic,  or  preliminary 
fact  that  the  disputants  came  within  tliat  class  before  the  Court 
could  have  jurisdiction  over  them.  I  can  see  in  the  Act  no 
foundation  for  that  contention.  The  jurisdiction  of  the  Court 
is  general  over  every  person  in  New  South  Wales  as  to  whom 
is  established  before  the  Court  that  state  of  facts  which  the 
Statute  has  authorized  it  to  deal  with.  There  is  indeed  nothing 
to  distinguish  in  principle  the  facts  to  be  established  before  the 
Arbitration  Court  has  jurisdiction  to  make  its  order  from  the 
facts  which  had  to  be  established  in  R.  v.  Bolton  (2) ;  Brittain 
V.  Kinnaird  (3) ;  and  R.  v.  tit  Olaves  District  Board  (1).  In  22.  v. 
Bolton  (2)  the  decision  under  consideration  was  a  conviction  by 
magistrates,  but  the  principle  laid  down  by  Lord  Denmaii  C.J.  in 
his  judgment  is  equally  applicable  to  the  conviction  of  the  Arbi- 
tration Court  (4).     "  But,"  he  says,  ''  where  a  charge  has  been 

(1)  8  El.  &  Bl.,  529.  (3)  1  Brod.  &  B.,  43*2. 

(2)  1  Q.B.,  66.  (4)  1  Q.B.,  66,  at  p.  73.  - 
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well  laid  before  a  magistrate,  on  its  face  bringing  itself  within  his    H.  C.  of  A. 
jurisdiction,  he  is  bound  to  commence  the  inquiry :  in  so  doing  he 
undoubtedly  acts  within  his  jurisdiction :  but  in  the  course  of  the    amaloam- 
inquiry,  evidence  being  oflFered  for  and  against  the  charge,  the  ^^p  carpe^-^ 
proper,  or  it  may  be  the  irresistible,  conclusion  to  be  drawn  may     ters  and 

^  tlOINKBS 

be  tliat  the  offence  has  not  been  committed,  and  so  that  the  case  v. 

in  one  sense  was  not  within  the  jurisdiction.      Now  to  receive  Proprietary 
affidavits  for  the  purpose  of  showing  this  is  clearly  in  effect  to        ^''^"■ 
show  that  the  magistrate  s  decision  was  wrong  if  he  affirms  the     o'Connor  J. 
charges  and  not  to  show  that  he  acted  without  jurisdiction  :  for 
they  would  admit  tliat,  in  every  stage  of  the  inquiry  up  to  the  con- 
clusion, he  could  not  but  have  proceeded,  and  that  if  he  had  come 
to  a  different  conclusion  his  judgment  of  acquittal  w^ould  have 
been  a  binding  judgment,  and  barred  another  proceeding  for  the 
same  offence.     Upon  principle,  therefore,  affidavits   cannot   be 
received  under  such  circumstances.      The  question  of  jurisdiction 
does  not  depend  on  the  truth  or  falsehood  of  the  charge,  but  upon 
its  nature :  it  is  determinable  on  the  commencement,  not  at  the 
conclusion,  of  the  inquiry :  and  aflSdavits,  to  be  receivable,  must 
be  directed  to  what  appears  at  the  former  stage,  and  not  to  the 
facts  disclosed  in  the  progi*ess  of  the  inquiry." 

To  apply  these  principles  to  the  matter  before  us — the  Court 
has  jurisdiction  in  disputes  as  to  industrial  matters  within  the 
meaning  of  the  Act  where  the  relation  of  employer  and  employ^ 
is  involved — in  the  hearing  of  the  dispute  which  it  is  empowered 
to  settle  it  must  necessarily  determine  whether  that  relation  does 
or  does  not  exist,  and  it  is  empowered  to  decide  every  question  of 
fact  or  law  necessary  for  that  determination.  Its  determination 
of  that  question  may  be  right  or  may  be  erroneous.  If  its  error 
is  shown  on  the  face  of  its  proceedings  as  in  Clancy's  Case  (1),  the 
superior  Court  will  have  power  to  grant  a  prohibition.  But  if 
the  error  is  not  shown  on  the  face  of  its  proceedings,  there  is  no 
way  by  which  the  correctness  of  the  determination  can  on  a 
motion  for  prohibition  be  questioned.  In  the  proceedings  before 
the  Court  the  original  aM^ard  was  made  binding  only  on  employers 
and  employes.  The  common  rule  similarly  in  its  terms  extended 
only  to  employers  and   employes — the   summons   by  reference 

(1)  I  C.L.R.,  181. 
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H.  C.  OF  A.  embodied  the  award.    The  matter  for  determination  by  the  Court 

iww-       ^ag^  first,  whether  there  existed  between  the  respondent  company 

Amalgam-    ^^^  ^^e  carpenters  the  relation  of  employer  and  employ^  neces- 

^^F  CarpeT^  ^^y  ^^  bring  them  within  the  terms  of  the  common  rule ;  second, 

TER3  AND     whcthcr  there  had  been  a  breach  of  the  award. 

V.  It  was  clearly  within  the  jurisdiction  of  the  Court  to  enter 

Propwet'^y  ^V^^  ^^^^  iiiquiry,  and,  having  determined  that  the  relation  of 
^^-  employer  and  employ^  did  exist,  the  order  inflicting  penalties  was 
O'Connor  J.  f  oundcd  ou  that  determination.  It  discloses  no  want  of  jurisdic- 
tion on  the  face  of  it.  Under  the  circumstances  the  decision  of 
the  Court,  whether  right  or  wrong  in  fact  or  in  law,  is  conclusive, 
and  beyond  reach  of  inquiry  by  the  Supreme  Court  or  any  other 
Court. 

In  my  opinion,  therefore,  the  Supreme  Court  had  no  jurisdiction 
to  make  the  order  appealed  against,  and  the  appeal  must  be 
allowed. 

Isaacs  J.  Prohibition  at  common  law  to  restrain  an  inferior 
Court  from  proceeding  in  respect  of  its  order  rests  upon  the 
assumption  that  the  Court  had  no  jurisdiction  whatever  to  make 
the  order.  If  it  had  jurisdiction  to  entertain  and  determine  the 
application  in  which  the  order  is  made,  error,  either  of  fact  or  law, 
will  not  justify  prohibition.  The  question,  therefore,  is  whether 
the  Arbitration  Court  had  jurisdiction  to  entertain  and  determine, 
one  way  or  the  other,  the  application  in  which  the  order  of  the 
14th  November  1906  was  made.  It  is  said  for  the  respondents 
that  no  such  jurisdiction  existed,  because  the  relation  between 
the  respondents  on  the  one  hand  and  Roberts  and  Fry  on  the  other 
was  not  that  of  employers  and  employes,  and  that  consequently  the 
respondents  were  not  subject  to  the  common  rule.  It  was  argued 
that  the  Supreme  Court  had  power  to  review  the  finding  of  the 
Arbitration  Court  with  regard  to  that  relation,  because  that  was 
a  collateral  or  preliminary  matter,  and  having  arrived  at  the 
conclusion  that  the  Arbitration  Court  was  wrong  in  that  respect, 
the  Supreme  Court  was  right  in  jssuing  the  prohibition.  Reli- 
ance was  placed  upon  the  well  known  rule  in  Bunbui*y  v. 
Fuller  (1): — "That  no  Court  of  limited  jurisdiction  can  give 

(I)  9  Ex.,  Ill,  at  p.  140. 
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itself  jurisdiction  by  a  wrong  decision  on  a  point  collateral  to  the    ^'  C.  of  a. 
merits  of  the   case  upon    which   the   limit  to   its  jurisdiction        ^^^' 
depends;  and  however  its  decision  may  be  final  on  all  particulars    amaloam- 
making  up  together  that  subject-matter  which,  if  true,  is  within  ^tbd  Society 
itB  jurisdiction,  and,  however  necessary  in  many  cases  it  may  be     ters  and 
for  it  to  .make  a  preliminary  inquiry,  whether  some  collateral  v. 

matter  be  or  be  not  within  the  limits,  yet,  upon  this  preliminary  ^qprieta^ 
question,  its  decision  must  always  be  open  to   inquiry   in  the        ^^^• 

superior  Court."  Isaacs  J. 

This  rule  is  beyond  question,  but  everything  depends  upon 
aGoertaining  in  any  particular  case  whether  the  matter  in  con- 
tention is  collateral  or  preliminary,  or  is  part  of  the  subject 
matter,  which,  if  true,  is  within  the  Court's  jurisdiction. 

In  the  Colonial  Bank  of  AuatraUvna  v.  Willan  (1)  it  is 
pointed  out  that  conditions  of  jurisdiction  which  depend  upon 
facts  or  a  fact  to  be  adjudicated  upon  in  the  course  of  an  irfquiry 
differ  from  other  classes  of  conditions  of  jurisdiction.  Their 
Lordships  say,  as  to  the  class  referred  to : — "  But  an  objection  that 
the  Judge  erroneously  found  a  fact  which,  though  essential  to  the 
validity  of  his  order,  he  was  competent  to  try,  assumes  that,  having 
general  jurisdiction  over  the  subject-matter,  he  properly  entered 
upon  the  inquiry,  but  miscarried  in  the  course  of  it.  The  superior 
Court  cannot  quash  an  adjudication  upon  such  an  objection  without 
assuming  the  functions  of  a  Court  of  Appeal,  and  the  power  to 
re-try  a  question  which  the  Judge  was  competent  to  decide." 

What,  then,  is  the  subject  matter  which,  in  such  an  application 
as  the  Arbitration  Court  had  before  it,  that  tribunal  is  em- 
powered and  required  by  law  to  determine  ?  The  application  was 
in  respect  of  an  alleged  breach  by  the  respondents  of  a  common 
rule  in  the  building  industry.  The  order  directed  that  the  com- 
mon rule  should  be  binding  upon  certain  classes  of  persons  within 
a  designated  area.  The  effect  of  the  common  rule  and  of  sec.  37 
(2)  of  the  Act  is  that  all  persons  comprised  within  these  classes 
are  bound  by  law  to  observe  the  obligations  declared  by  the 
common  rule,  and  in  case  of  breach  are  liable  to  the  prescribed 
penalties.  The  individuals  who  fall  within  those  classes  may 
vary  from  day  to  day,  and  whether  a  specified  individual  answers 

( 1 )  L.  R.  6  P.C.,  417,  at  p.  4i3. 
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H.  C.  OF  A.  to  the  general  description  at  any  given  moment  is  a  question  of 

fact,  and  one  perhaps  depending  upon  circumstances  which  the 

Amalgam-    Arbitration  Court  from  its  special  constitution  is  better  fitted  to 

"^oF  Ca^en^.^  ^iettermine  than  the  ordinaiy  Court  of  law.      But  the  determina- 

TERSA>D     tion  of  that  fact  is  absolutely  essential  to  the  ascertainment  of 

JOINKRS  , 

V.  whether   a  breach   of  the  common  rule   has   or   has   not  been 

Proprietary  committed  by  the  individual  charged;  and  unless  the  Court  finds 
^"^^^  that  he  is  an  employer,  and  that  tlie  person  alleged  to  have  been 
Isaacs  J.  underpaid  is  his  employe,  within  the  meaning  of  the  Act,  there 
could  be  no  breach  of  a  common  rule  to  pay  the  minimum  wage. 
The  question  of  whether  the  defendants  fall  within  the  specified 
class  is  not  an  element  whicli  is  merely  essential  to  jurisdiction  but 
it  is  essential  to  an  adverse  adjudication;  because  it  is  an  ingredient 
in  the  breacli  alleged.  It  is  therefore  not  a  preliminary  matter, 
nor  a  collateral  point  witliin  the  rule  of  Bimbiiry  v.  Fuller  (1), 
but  is  part  of  tlie  subject  matter,  and  necessarily  comes  within  the 
purview  of  the  Court,  which  cannot  possibly  arrive  at  a  decision 
against  tlie  defendants  witliout  determining  this  point.  The  Arbi- 
tration Court  lias  to  judge  of  this  in  the  course  of  the  case,  just  as 
much  as  of  the  amount  of  remuneration  paid.  It  was  in  the 
present  instance  dealing  with  a  class  of  questions  plainly  within 
its  jurisdiction ;  it  was  competent  and  bound  to  commence  the 
inquiry,  and  to  proceed  to  ascertain  the  facts,  including  the 
relations  of  the  respondents  to  the  men ;  there  was  no  point  at 
which  it  was  bound  or  authorized  to  stop  short  of  a  final  adjudi- 
cation on  tlie  truth  or  otherwise  of  the  charge  laid ;  there  was 
evidence  upon  which  the  Court  was  as  a  tribunal  entitled  to  rest, 
and  did  rest  its  conclusions  of  fact  and  law,  whether  those  con- 
clusions were  accurate  or  not ;  and  consequently  it  cannot  be  said 
to  have  acted  without  jurisdiction.  The  reasoning  of  the  Privy 
Council  in  the  Colonial  Bank  of  Australasia  v.  Willan  (2), 
entirely  supports  the  appellants'  contention. 

This  case  resembles  in  principle  The  Qaeni  v.  Dayman  (3) 
where  the  magistrate  had  no  power  to  make  an  order  for  paving 
expenses  except  in  the  case  of  a  "  new  street."  The  question 
whether  the  street  was  a  new  street  or  not  was  therefore  one  of 

(1)  9  Ex..  111.  (2)  L.R.  5  P.C.,  417. 

(3)  7  El.  &BI.,672.  at  p.  678. 
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the  issues  he  had  to  try.     He  held  it  was  not  a  new  street  and  ^'  ^-  <>'  a* 
refused  to  make  an  order.     The  Court  of  Queen's  Bench  by  a  '' 

majority  discharged  the  rule  for  a  mandamus  to  compel  him  to    amalgam- 
hear  and  adjudicate.     Crmnpton  J.  said  that  the  magistrate  had  ^q*  caepeT-^ 
already  heard  and  determined,  and  the  learned  Judge  observed  : —     ters  and 
"  It  is  not  a  case  in  which  the  existence  of  a  fact  determines  r. 

whether  the  inferior  tribunal  had  jurisdiction  or  not,  as  when  propkibtary 
title  to  land  comes  into  controversy  in  a  Coimty  Court.    Had        ^''^• 
this  Act  said  that,  as  soon  as  there  was  a  dispute  as  to  whether      Isaacs  j. 
the   place    was   a  new  street,  the  jurisdiction  should  cease,  it 
might  give  rise  to  ditferent  considerations.     But  in  every  cause 
that  comes  before  any  Court  there  are  matters  of  law  and  fact, 
and  matters  of  mixed  law  and  fact,  which  the  prosecutor  must 
establish,  or  else  he  fails.     On  such  matters,  under  this  Act,  the 
magistrate  finally  decides.     If  he  were  to  step  wholly  out  of  his 
jurisdiction,  then,  though  the  certiorari  is  taken  away,  we  could 
bring  up  and  quash  his  order." 

Every  word  of  that  quotation  applies  to  the  present  case.  In 
jR.  v.  Nuni\eley  (1)  Croinpton  J.  again  differentiates  the  cases 
where,  if  a  particular  circumstance  occurs,  the  jurisdiction  is 
entirely  gone,  from  those  where  the  fact  which  gives  jurisdiction 
is  itself  an  ingredient  in  the  judgment  which  is  to  be  given  if  • 

there  be  jurisdiction. 

The  case  of  The  Queen  v.  St.  Olaves  Didtrict  Board  (2)  was  ' 
based  on  the  same  grounds,  and  appears  to  me  to  be  an  authority- 
covering  the  present  case.  The  Arbitration  Court  here  had  as 
much  jurisdiction  to  detennine  the  question  as  to  whether  Roberts 
was  an  employe  of  the  respondents,  as  in  that  case  the  Metro- 
politan Board  or,  as  Coleridge  J.  thought,  the  District  Board,  had 
to  decide  that  Defree  was  an  officer. 

As  the  Arbitration  Court  possessed  power  to  decide  this 
controverted  point,  as  part  of  the  matter  in  dispute,  jurisdiction 
was  established,  and  prohibition  cannot  issue. 

I  may  add  that,  so  far  as  I  am  concerned,  having  regard  to 
the  whole  of  the  evidence,  I  am  by  no  means  convinced  that 
the  decision  of  the  Arbitration  Court  as  to  the  real  relationship 
of  the  respondents  to  the  workmen  was  wrong. 

(1)  El.  B.  &  E.,  86).  (2)  8  El.  k  Bl.,  529. 
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discharged.  Rule  nisi  for  jyrohibition 
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Solicitors,  for  the  appellants,  Brouni  &  Beeby. 
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Bankruptcy  Act  1898  {N.S.  W.),  {Xo.  25  of  1898),  sees.  133,  lZl—Sai,remt  Court 
and  Circuit  Courts  Act  1900  {X.S.  W.),  {Xo.  35  o/1900),  sec.  \5— Vacancy  in 
office  of  Judge  in  Bankmptcy — Dtlcgation  of  powers  of  Judge  to  Rtgistrar  in 
Bankruptcy. 

Act  of  bankruptcy — Xotice  of  intention  to  suspend  }Hiyvient  of  debts — Bankt^ptcy 
Act  1898  {X.S.  W.),  (.Vo.  25  o/*1898),  sec.  4. 

The  Bankruptcy  Act  1898,  sec.  133,  provides  that  the  bankruptc}'  jurisdic- 
tion of  the  Supreme  Court  shall  be  exercised  by  the  Judge  of  that  Court  duly 
appointed  under  the  title  of  Judge  in  Bankruptcy.  The  Supreme  Court  arid 
Circuit  Courts  Act  1900,  sec.  15,  provides  that  where  under  any  Act  any 
jurisdiction,  power  or  authority  of  the  Supreme  Court  is  to  be  exercised  by 
any  one  Judge,  any  other  Judge  may  for  any  reasonable  cause  exercise  sucli 
jurisdiction,  power  or  authority  in  all  respects  as  the  Judge  designated  might 
have  exercised  it. 

During  a  short  interval  which  elapsed  between  the  resignation  of  the  titular 
Judge  in  Bankruptcy  and  the  appointment  of  his  successor,  one  of  the  other 
Judges  of  the  Supreme  Court  purported  to  exercise  the  power  of  delegation 
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conferred  by  sec.  137  of  the  Bankruptcy  Ael,  which  provides  that  the  Judge  H.  0.  OF  A* 
(defined  in  sec.  1  as  the  Judge  haviug  jurisdiction  in  Bankruptcy  or  any  Judge  1907. 

acting  as  such)  may  delegate  to  the  Registrar  such  of  the  powers  vested  in         ^^^o**^ 
the  Court  as  may  be  expedient.  ^^'^ 

Eeid,  that  the  delegation  was  valid,  notwithstanding  that  there  was  at  the      rj^^??|v 
time  no  titular  Judge  in  Bankruptcy.  

A  statement  by  a  debtor  to  the  agent  of  a  creditor,  in  answer  to  a  demand 
by  the  creditor  for  the  payment  of  a  debt,  that  he  has  placed  his  affairs  in 
the  bands  of  accountants  to  prepare  a  statement  of  his  accounts  for  him,  and 
that  in  the  meantime  he  had  been  advised  not  to  pay  any  accounts,  amounts 
to  a  notice  that  the  debtor  has  suspended  or  is  about  to  suspend  payment  of 
his  debts,  within  the  meaning  of  sec.  2  of  the  Bankruptcy  Act  1898,  and  is 
therefore  an  available  act  of  bankruptcy. 

Rule  laid  down  by  Boicen  L.J.  in  In  re  Lamb  ;  Ex  parte  Gibson,  4  Morr., 
25,  at  p.  32,  applied. 

Decision  of  Street  J.  :  Be  Moy ;  Ex  paHe  BrUcoe  ds  Co,  Ltd.,  (1907)  7  S.R. 
(N.S.W.),  164,  aflBrmed. 

Appeal  from  a  decision  of  Street  J.,  Judge  in' Bankruptcy  of  the 
Supreme  Court  of  New  South  Wales. 

Walker  J.,  the  Judge  in  Bankruptcy  appointed  under  the  Bank- 
ruptcy Act  1898,  resigned  on  29th  January  1907,  and  his  suc- 
cessor, Street  J.,  was  appointed  a  few  days  later.  In  the  interval 
the  respondents  presented  a  petition  for  th.e  sequestration  of  the 
appellant's  estate,  and  A.  H,  Simpson,  C.J.  in  Eq.,for  the  purpose 
of  enabling  the  Registitir  in  Bankruptcy  to  deal  with  the  petition, 
purported  to  delegate  to  him  the  power  to  do  so,  under  sec.  15  of 
the  Supreme  Court  arid  Circuit  Courts  Act  (No.  35  of  1900),  and 
aec  137  of  the  Bankruptcy  Act  (No.  25  of  1898).  The  Registrar 
heard  the  petition  and  made  an  order  for  the  sequestration  of  the 
appellant's  estate.  The  act  of  bankruptcy  was  notice  of  suspen- 
sion of  payment  of  debts. 

The  appellant  appealed  to  Street  J.,  who  dismissed  the  appeal 
with  costs :  Re  Moy  ;  Ex  parte  Briscoe  &  Co.  Ltd,  (1). 

From  that  decision  the  present  appeal  was  brought,  the  amount 
involved  being  over  the  appealable  amount. 

The  facts,  and  the  sections  of  the  Acts  referred  to,  appear  in  the 
judgment  of  Griffith  C.J. 

(1)  (1907)  7  S.R.  (N.S.W.),  164. 
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H.  0.  OF  A.  Bradbtirn  (Ferry  with  him),  for  the  appellant.  The  terms  of 
sec.  15  show  that  the  legislature  presumed  the  existence  of  a 
MoY  Judge  in  Bankruptcy  at  the  time  when  the  section  was  to  be  applied. 
Brimoe  &  ^^  other  Judge  can  exercise  the  power  of  the  Judge  in  Bank- 
Co.  Ltd.  ruptcy  when  there  is  no  such  Judge.  A.  H,  Simpson  C.J.  in  Eq., 
could  not  under  the  circumstances  have  sat  as  Judge  in  Bank- 
ruptcy, and  therefore  he  could  not  delegate  the  powers  of  that 
Judge.  Judge,  in  the  definition  sec.  2,  means  the  Judge  duly 
appointed,  either  in  the  first  instance  or  by  virtue  of  sec.  15  of 
the  Supreiiie  Court  and  Circuit  Go^trts  Act.  Under  the  latter 
section  there  must  be  a  Judge  in  whom  the  jurisdiction  "  is 
vested,"  and  a  reasonable  cause.  The  words  do  not  naturally 
cover  the  case  of  a  vacancy  in  the  oflice.  If  that  had  been  intended 
it  would  have  been  expressly  stated.  The  Executive  could  have 
got  over  any  difficulty  by  appointing  an  acting  Judge  in  Bank- 
ruptcy, who  could  have  exercised  all  the  powers  of  that  Judge. 
The  power  of  delegation  under  sec.  137  (2)  of  the  Banktmptcy 
Act  is  given  to  the  Judge  personally,  and  can  only  be  exercised 
by  him  :  Rh  Home  ;  Ex  parte  Edwards (1).  Sec.  15  was  intended 
to  provide  for  the  temporary  inability  of  the  Judge  in  a  special 
jurisdiction  to  sit,  owing  to  some  temporary  cause  such  as  illness 
or  being  engaged  in  another  Court. 

Notice  of  intention  to  suspend  payment,  in  order  to  constitute 
an  available  act  of  bankruptcy  within  sec.  4  (1)  (/i),  must  be 
made  to  the  creditor  direct.  In  the  present  case  the  statement 
was  made  to  another  person,  and  was  merely  tentative,  not 
intended  to  be  acted  upon,  and  was  made  on  an  occasion  when 
the  debtor  would  not  have  reasonably  supposed  that  it  would  be 
acted  upon.  Under  the  circumstances  it  was  natural  for  the 
debtor  to  suppose  that  he  would  be  allowed  time  to  refer  his 
books  to  an  accountant  in  order  that  he  might  ascertain  how  he 
stood,  and  in  the  meantime  he  would  preserve  the  statits  quo. 
Nobody  but  the  petitioning  creditor  was  pressing  him,  and  he 
was  issuing  a  writ.  There  was  no  suspension  in  the  8en.se  in 
which  it  is  used  in  the  Act,  and  there  was  no  formal  and  deliber- 
ate statement  of  intention  as  regards  suspension.  Where  the 
question  is  what  eflfect  the  notice  would  naturally  have  on  the 

(1)  ri4  L.J.Q.B.,  447  ;  2  Morr.,  203. 
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mind  of  the  creditor,  the  Court  should  be  strict  in  examining  H-  C.  of  a. 
whether  it  was  given  to  the  creditor  and  intended  as  a  notice :  ^_^ 
Ex  parte  Blanchett ;  In  re  Keeling  (1).  It  should  be  given  to  a 
person  authorized  to  receive  it  either  expressly  or  by  virtue  of 
his  employment,  and  with  a  clear  intention  to  convey  a  definite 
meaning,  not  a  mere  casual  statement  of  what  the  debtor  con- 
templates doing  for  the  present.  [He  referred  to  Companies  Act, 
No.  40  of  1899,  sec.  223  ;  Re  Bacon  ;  Ex  parte  Foley  (2) ;  In  re 
Reis ;  Ex  parte  Clottgh ;  Clough  v.  Samuel  (3) ;  Ex  parte  Oastler ; 
In  re  Friedlander  (4) ;  Trustee  of  Laixl  Hill  v.  Rowlands  (5).] 

[Griffith  C.J.  referred  to  In  re  Reis ;  Ex  parte  Clough  (6). 

O'CoxNOR  J.  referred  to  In  re  Pike  (7) ;  In  re  Fischer  (8). 

Isaacs  J.  referred  to  In  re  Scott ;  Ex  parte  Scott  (9) ;  In  re 
Dagixall ;  Ex  parte  Soan  and  Morley  (10).] 


Knox  K.C.  {Clive  Teece  with  him),  for  the  respondents.  Sec.  15 
applies  whenever  it  is  necessary  that  some  Judge  should  exercise 
the  jurisdiction  in  Bankruptcy  and  it  is  expedient  for  any  reason- 
able cause  that  a  Judge  other  than  the  titular  Judge  in  Bank- 
ruptcy should  do  so.     It  gets  rid  of  the  difficulty  that  would  arise 
in  a  ease  of  urgency  owing  to  the  absence  or  illness  of  the  Judge, 
and  applies  ri  fortiori  where  there  is  no  titular  Judge  at  all.  The 
jurisdiction  is  vested  permanently  in  the  Supreme  Court,  not  in 
any  particular  person,  and  may  be  exercised  by  any  person  who 
comes  within  the  provisions  for  that  purpase  in  the  Acts  dealing 
with  the    subject.      The   definition    of    Judge    in   Bankruptcy 
includes  any  Judge  acting  as  such.     For  the  time  being  he  holds 
the  office,  to  which  the  exercise  of  jurisdiction  is  attached.     The 
non-existence  of  a  Judge  in  Bankruptcy  duly  appointed  is  very 
different   from  the  non-existence  of  the  office.     Sec.   15  is  an 
enabling  section,  and  will  be  read  ut  res  iruigis  valeat  quam  pereat. 
[He  was  not  called  upon  on  the  question  whether  there  had  been 
an  act  of  bankruptcy  or  not.] 

Griffith  C.J.     The  Bankruptcy  Act  1898  confers  jurisdiction 


(1)  17Q.B.D..  303. 

(2)  6  N.S.W.  Bkptcy.  Cas.,  85. 

(3)  (1905)  A.C.,  442. 

(4)  13Q.B.D.,471,  atp.  475. 

(5)  (I896)2Q.B.,  ]24. 


(6)  (1904)  2  K.B.,  769. 

(7)  6  N.S.W.  Bkptcy.  Cas.,  87. 

(8)  1  N.a.VV.  Bkptcy.  Cas.,  84. 

(9)  (1896)  1  Q.B.,  619. 

(10)  (1896)2Q.B.,407. 
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H.  C.  OF  A.  upon  the  Supreme  Court.  All  the  judicifiJ  acts  necessary  to  be  done 
to  give  effect  to  that  Act  are  to  be  done  by  the  Supreme  Court, 
and  they  collectively  make  up  the  jurisdiction  of  the  Supreme 
Court.  Sec.  133  provides  that  the  jurisdiction  in  insolvency  under 
the  earlier  Act  and  the  jurisdiction  under  this  Act  "  shall  .  . 
be  the  bankruptcy  jurisdiction  of  the  Supreme  Court."  The 
section  goes  on  to  provide  that  "  the  bankruptcy  jurisdiction  of 
the  Supreme  Court  shall,  except  as  herein  otherwise  provided,  be 
exercised  by  such  Judge  of  the  Supreme  Court  as  may  from  time 
to  time  be  duly  appointed  in  that  behalf  by  the  Governor  under 
the  title  of  Judge  in  Bankruptcy." 

For  a  few  days  in  January  last  there  was  no  titular  Judge  in 
Bankruptcy.  Walker  J.  had  resigned,  and  his  successor  had  not 
been  appointed.  During  that  interval  one  of  the  other  Judges  of 
the  Supreme  Court,  A .  H.  Siinjyson  C.J.  in  Eq. — purporting  to  exer- 
cise the  authority  conferred  by  sec.  137  of  the  Bankruptcy  Act, 
which  provides  that :  "  The  Judge  may  delegate  to  the  Registrar 
such  of  the  powers  vested  in  the  Court  as  it  may  be  expedient  for 
the  Judge  to  delegate  to  him  " — made  an  order  of  delegation  under 
which  the  Registrar  acted  in  making  the  order  of  sequestration. 

It  is  suggested  that,  as  there  was  no  titular  Judge  in  Bank- 
ruptcy at  that  time,  this  power  of  delegation  could  not  be 
exercised.  Whether  it  could  or  could  not  depends  upon  the 
provisions  of  sec.  15  of  the  Supreme  Court  and  Circuit  Courts 
Act  1900,  which  enacts  that: — "Where  under  any  Act  any 
jurisdiction,  power,  or  authority  is  vested  in  the  Chief  Judge  in 
Equity,  the  Judge  exercising  the  Matrimonial  Causes  Jurisdiction 
of  the  Court,  the  Judge  in  Bankruptcy,  or  the  Probata  Judge, 
then" — in  certain  specified  cases  of  which  one  is — "for  any 
reasonable  cause  anj^  other  Judge  may  exercise  such  jurisdiction, 
power,  or  authority  in  all  respects  as  such  Judge  in  whom  the 
same  is  so  vested  might  have  done,  and  shall  w^hile  so  acting  have 
co-ordinate  jurisdiction  wuth  and  all  the  powers  and  authority  of, 
such  Judge,  subject  to  the  same  right  of  appeal." 

It  is  contended  that  that  section  only  applies  in  cases  where 
there  is  in  existence  a  titular  Judge  of  one  of  the  classes  men- 
tioned. Strictly  speaking,  no  doubt,  sec.  15  is  not  quite  accurate. 
The  Bankruptcy  Act  does  not  vest  the  jurisdiction  in  the  Judge, 
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but  in  the  Supreme  Court,  and  directs  that  jurisdiction  to  be   H-  C.  of  A 
exercised  by  the  Judge.      Sec.  15,  therefore,  must  be  read  as        ^^*' 
meaning  that,  where  under  any  Act,  any  jurisdiction,  power,  or 
authority  of  the  Ck)urt  is  to  be  exercised  by  a  particular  Judge, 
any  other  Judge  may  in  the  specified  cases  exercise  that  juris- 
diction as  fully  as  the  Judge  designated  might  have  done. 

In  other  words,  any  other  Judge  may  exercise  any  jurisdiction, 
power,  or  authority  which  attaches  to  the  oflSce  of  the  designated 
Judge.  In  this  view  it  makes  no  difference  whether  the  office 
of  the  Judge  is  for  the  moment  vacant  or  not.  The  jurisdiction 
is  the  juri.sdiction  of  the  Court,  and  may  be  exercised  by  any 
Judge. 

There  is  another  argument  which  perhaps  would  be  sufficient 
to  dispose  of  the  objection.  The  Banh^v/ptcy  Act  provides  by 
sec  3  that  the  term  "  The  Judge "  means  "  the  Judge  having 
jurisdiction  in  bankruptcy  under  this  Act " — that  must  mean  the 
Judge  by  whom  jurisdiction  ought  to  be  exercised — "or  any 
Judge  acting  as  such."  I  think  it  would  be  difficult  to  contend 
successfully  that  the  word  as  so  defined  does  not  include  any 
Judge  of  the  Supreme  Cburt  acting  de  facto  as  Judge  in 
Bankruptcy.  It  may  be  a  case  for  the  application  of  the  maxim 
Quod  fieri  luni  debuit  factiom  valet. 

For  these  reasons  I  think  that  the  objection  to  the  authority  of 
the  Registrar  fails. 

As  to  the  merits,  I  agree  with  the  conclusions  arrived  at  on 
the  question  of  fact  by  the  learned  Judge  from  whose  judgment 
the  appeal  is  brought.  All  that  can  be  said  in  the  appellant  s 
favour  has  been  said  by  Mr.  BradbuTm.  The  question  is  really 
one  of  fact.  There  was  a  conflict  in  the  oral  evidence  given 
before  the  Registrar,  who  believed  the  evidence  of  the  agent  for 
the  petitioning  creditor  as  to  an  interview  between  him  and  the 
debtor.  The  learned  Judge  was  not  prepared  to  dissent  in  this 
respect  from  the  Registrar.  He  referred  to  that  evidence  and, 
accepting  it  as  true,  thought  there  was  clear  proof  of  the  commis- 
sion of  the  act  of  bankruptcy  relied  on,  which  was  that  the  debtor 
bad  given  notice  to  one  of  his  creditors  that  he  had  suspended, 
or  was  about  to  suspend,  payment  of  his  debts. 

The  rule  of  law  to  be  applied  in  construing  that  provision  is 
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H.  C.  OF  A.  stated  in  the  passage  from  the  judgment  of  Bowen  L.J.  in  In 
re  Lamb ;  Ex  parte  Gibaon  (1)  cited  by  Street  J. : — '*  We  have 
in  each  case  to  ask  ourselves,  and  in  each  case  to  answer  the 
question,  what  is  the  reasonable  construction  w^hich  those  who 
receive  this  statement  of  the  debtor  would  have  a  right,  under 
the  circumstances  of  tlie  debtor's  case,  to  assume,  and  would 
assume,  to  be  his  meaning  as  to  what  he  intends  to  do  with 
respect  to  paying,  or  suspending  payment  of,  his  debts." 

Street  J.  also  referred  to  the  speech  of  Lord  MaciUKjhten  in 
the  case  of  Cloiujh  v.  Samuel  (2).  In  that  case  Lord  Macnaghten 
was  the  dissenting  Lord,  so  that  his  opinion  is  not  binding,  but 
there  can  be  no  doubt  of  the  accuracy  of  the  passage  quoted  : — 
"  The  notice  need  not  be  in  writing.  It  is  enough  if  notice  is 
given  to  an}'  one  of  the  creditors.  No  particular  form  is 
recjuired.  There  is  nothing  said  in  the  Act  about  the  debtor  s 
intention.  The  question  is  what  effect  would  the  communication 
have  on  the  minds  of  the  persons  to  w^hom  it  is  addressed* 
That  is  the  test  laid  down  by  this  House.  It  is  only  a  matter 
of  common  sense.  .  .  .  All  that  is  required  is  that  a  com- 
munication proceeding  from  the  debtor,  made  seriously,  should 
give  the  creditors  or  any  of  the  creditors  to  understand  from 
the  state  of  circumstances  as  disclosed  at  the  time  that  the 
debtor  has  suspended  or  that  he  is  about  to  suspend  payment." 

For  myself  I  do  not  think  there  is  any  substantial  conflict  in 
the  evidence  between  the  debtor's  and  the  creditors'  witnesses. 
The  facts  Were  that  the  debtor  had  a  demand  made  upon  him  by 
the  petitioning  creditors  for  a  debt  amounting  to  £1,200.  Demand 
had  been  made  for  payment,  and  an  action  at  law  was  threatened. 
The  agent  of  the  petitioning  creditors  went  to  the  debtor  and  had 
a  conversation  with  him.  The  debtor  told  him  that  he  had  placed 
his  affairs  in  the  hands  of  Messrs.  Starkey  &  Starkey,  accountants, 
as  he  put  it,  "  to  prepare  a  statement  of  my  accounts  for  me,  and 
that  in  the  meantime  I  had  been  advised  not  to  pay  any  accounts." 

Although,  as  Lord  Macnaghten  said,  there  is  nothing  in  the  Act 
about  the  intention  of  the  debtor,  yet,  if  you  know  w^hat  his 
intention  is,  you  are  in  some  w^ay  advanced  on  the  inquiry.  In 
this  case,  there  is  no  doubt  that  the  debtor  formed  the  intention 

(1)  4  Morr.,  25,  at  p.  32.  (2)  (1905)  A.C.,  442,  at  p.  446. 
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that  he  would  not  pay  his  creditors  until  he  had  ascei'tained  the 
result  of  the  examination  into  his  affairs  by  a  firm  of  accountants. 
That  was  his  state  of  mind.  He  had  made  up  his  mind  that  he 
would  not  pay,  that  is  to  say,  that  he  would  suspend  payment, 
for  a  certain  time.  When  asked  by  the  petitioning  creditors* 
agent  why  he  would  not  pay,  he  said,  "  I  have  been  advised  not 
to  pay  until  1  have  ascertained  certain  facts."  That,  it  seems  to 
me,  would  convey  to  any  ordinary  person  that  the  debtor  did  not 
intend  to  pay  his  debts  in  the  meantime,  in  other  words,  that  he 
had  suspended  or  was  about  to  suspend  payment  for  a  time.  The 
term  "  suspension  "  implies  that  the  stoppage  is  not  intended  to 
be  permanent.  It  is  suggested  that,  even  so,  that  was  not  a  notice 
of  suspension.  I  agree  that  the  notice  must  be  a  deliberate 
statement,  but  when  a  man  is  asked  why  he  does  not  pay  a  debt 
and  he  replies,  "  Well,  I  won't  pay  you  because  I  have  made  up 
my  mind  not  to  pay  anybody  at  present,"  I  think  that  is  a 
deliberate  communication  of  intention  to  the  creditor.  The  notice 
need  not  be  anything  more  than  such  a  deliberate  communica- 
tion of  intention.  Therefore,  all  the  elements  involved  in  an  act 
of  bankruptcy  were  proved,  and  the  learned  Judge  was  right  in 
his  conclusion. 
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•  O'Connor  J.  and  Isaacs  J.  concurred. 

Knox  K.C.  asked  for  an  order  declaring  that  the  costs  of  the 
appeal  be  petitioning  creditors*  costs.  The  Supreme  Court  could 
make  such  an  order.  There  is  no  rule  of  Court  giving  him  these 
costs.  [He  referred  to  In  re  Bright]  Ex  parte  Wingjield  and 
mew  (1).] 

GRiFFriH  C.J.  The  costs  of  the  appeal  will  be  petitioning 
creditors'  co6t&  We  cannot  order  costs  out  of  the  estate  unless 
the  estate  is  before  the  Court. 

Appeal  dismissed  with  costs,  to  he  costs  of 
the  petitioniTig  creditors. 

(1)  (1903)  1  K.B.,  735. 


*  Barton  J.  owing  to  iUneas  was  unable  to  be  present  daring  the  second  day  of 
the  bearing  of  the  appeal. 


64 

H.  C.  or  A. 
1907. 

MOY 
V, 

Bbisook  a 

Co.    liTD. 


HIGH    COURT 

Solicitor,  for  the  appellant,  A.  H,  Jones, 

Solicitors,  for  the  respondents,  Perkins,  Stevenson  &  Co. 


[1907. 


C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 


LILA  ELIZABETH  BAYNE 


Appellant  ; 


AND 


BAILLIEU  AND  OTHERS 


.  Respondents. 


ON  appeal  from  the  supreme  court  of 

VICTORIA. 


1907. 

Mklbournk, 
Stpt.  9. 


Orifflth  C.J., 

BartOD  And 

O'Connor  J  J. 


H.  C.  OF  A.    hi  solvency  ^Order  vinifor  seqtieHtration  baned  on  judgment  for  costn  of  pHur  action 

— Appeal  pending  to  High  Court  from  prior  judgment — Adjournment  of  insol- 
vency proceedings. 

After  notice  of  appeal  to  the  High  Court  from  a  jndgment  dismissing  an 
action  with  costs,  the  defendants  in  the  action,  having  in  a  subsequent  action 
recovered  judgment  for  the  costs,  presented  a  petition  for  sequestration  of 
the  plaintiff's  estate,  the  act  of  insolvency  being  failure  to  comply  with  a 
debtor's  summons  founded  on  the  judgment  and  to  satisfy  a  writ  of  7fer»/acta8 
issued  upon  it. 

It  was  not  suggested  that  the  debtor  had  any  estate,  or  that  the  judgment 
creditor  would  obtain  any  advantage  from  the  sequestration  other  than  putting 
difficulties  in  the  way  of  prosecuting  the  appeal. 

Held,  that  an  order  of  sequestration  ou^ht  not  to  have  been  made,  but  that 
the  petition  should  have  been  either  adjourned  until  after  the  hearing  of  the 
appeal  or  dismissed. 

An  order  absolute  for  sequestration  having  been  made  under  these  circum- 
stances,  and  the  prior  judgment  having,  on  appeal  to  the  High  Court,  been 
discharged,  an  application  was  made  to  the  Supreme  Court  to  annul  the 
sequestration. 

Heldj  that  the  application  ought  to  have  been  granted,  notwithstanding 
that  the  judgment  for  the  costs  was  still  standing. 

Judgments  of  Hood  J.  and  of  Hodges  J.  reversed. 
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Appeal  by  special  leave  from  two  orders  of  the  Supreme  Court.     ^-  ^-  ^'  ^• 

An  action  having  been  brought  by  Lila  Elizabeth  Bayne  and  "^ 

her  sister  Mary  Bayne  against  Arthur  Palmer  Blake  and  William       Baynk 
Riggall  for  certain  breaches   of   trust,  judgment   was  on   6th    jja,lmku. 

December  1905  given  by  Hclroyd  J.  for  the  defendants  with  costs.       

The  costs  were  afterwards  taxed  and  allowed  at  £628  14s.  4d.,  and 
on  the  20th  December  a  debtor's  summons  was  issued  against  the 
two  plaintifis  for  these  costs. 

On  21st  December  1905,  Miss  L.  E.  Bayne  duly  gave  notice  of 
appeal  to  the  High  Court  from  the  judgment  of  6th  December 
1905.  On  23i*d  December  1905  a  writ  was  issued  by  Messrs. 
Blake  &  Riggall  against  the  two  Misses  Bayne  for  the  taxed  costs 
above  referred  to.  On  4th  January  1906  the  debtor's  summons 
of  20th  December  1905  was  served  on  Miss  L.  K  Bayne.  On  26th 
January  1906  final  judgment  was  signed  for  the  amount  of  the 
taxed  costs.  A  writ  olfiei*i  facias  issued  on  this  judgment  was 
on  5th  February  ]  906  returned  wholly  unsatisfied. 

On  6th  February  1906  an  order  nisi  was  obtained  by  Messrs. 
Blake  &  Riggall  for  the  sequestration  of  the  estate  of  Miss  L.  E. 
Bayne,  based  on  the  judgment  of  26th  January  1906  and  the 
writ  of  fieri  facias  issued  thereon,  and  the  debtor's  summons  of 
20th  December  1905  and  on  failure  to  comply  therewith.  This 
order  nisi  was  on  22nd  February  1906  made  absolute  by  Hood 
J.,  and  Arthur  Sydney  Baillieu  was  appointed  assignee.  No 
creditors  other  than  Messrs.  Blake  &  Riggall  proved  in  the 
estate  of  Miss  L.  £.  Bayne. 

On  8th  March  1906  the  sum  of  £50  was  paid  into  the  High 
Court  by  Miss  L.  K  Bayne  as  security  for  the  costs  of  the  appeal 
from  the  judgment  of  6th  December  1905.  On  the  hearing  of 
that  appeal  on  17th  June  1906,  the  appeal  was  allowed,  and  the 
jadgment  of  6th  December  1905  was  ordered  to  be  discharged: 
Bayne  v.  Blake  (1).  From  that  judgment  of  the  High  Court 
Messra  Blake  &  Riggall  subsequently  obtained  leave  to  appeal 
to  the  Privy  Council. 

On  30th  May  1907  a  motion  was  made  by  Miss  L.  K  Bayne 
to  the  Supreme  Court  to  set  aside  or  annul  the  order  absolute  for 
sequestration  of  22nd  February  1906,  notice  of  the  motion  having 

(1)  4C.L.R.,  1. 
you.  V.  5 
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refused  to  set  aside  or  annul  the  order  absolute,  but,  with  the 

Bayne      assent  of  A.  S.  Baillieu,  he  stayed  all  proceedings  under  the  order 

Baillieu      absolute  until  further  order. 

— ^  On  10th  June  1907  Miss  L.  R  Bayne  obtained  special  leave  to 

appeal   to   the   High   Court  from   the  order  absolute   of  22nd 

February  1906,  and  from  the  judgment  of  Hodges  J.  of  30th  May 

1907.      The  respondents  to   the   appeal   were   the   assignee   in 

insolvency,  A.  S.  Baillieu,  and  Messrs.  Blake  &  Riggall. 

Agg  (with  him  Ah  Ket\  for  the  appellant.  Notice  of  appeal 
to  this  Court  from  the  judgment  of  6th  December  1905  having 
been  given,  and  that  appeal  being  hotia  fide,  the  order  nisi  for 
sequestration  should  not  have  been  made  absolute,  but  should  at 
least  have  been  adjourned  until  af  t^r  the  hearing  of  the  appeal : 
Ex  parte  Hey  worth;  In  re  Rhodes  (1)  ;  In  re  Bayne  (2).  The 
real  object  of  the  insolvency  proceedings  was,  not  to  obtain  a 
distribution  of  the  appellant's  assets,  but  to  prevent  her  proceed- 
ing with  the  appeal,  and  therefore  the  order  for  sequestration 
should  not  have  been  made  absolute :  In  re  Smart  &  Walker  ;  Ex 
parte  Hill  (3) ;  Ex  parte  Boicime ;  In  re  Bourne  (4). 

Mann,  for  the  respondent,  A.  S.  Baillieu. 

AtcArthur,  for  the  respondents,  Messra  Blake  &  Riggall,  did 
not  oppose  the  setting  aside  of  the  orders  appealed  from  on 
grounds  which  did  not  reflect  on  the  conduct  of  his  clients. 

Griffith  C.J.  The  proceedings  for  the  sequestration  of  the 
estate  of  the  appellant  were  begun  after  she  and  her  sister  had 
given  notice  of  appeal  to  this  Court  from  a  judgment  of  the 
Supreme  Court  adverse  to  them,  and  were  founded  upon  that 
judgment.  While  that  notice  of  appeal  was  still  pending,  but 
before  the  appellant  had  given  security  for  the  costs  of  the 
appeal,  the  insolvency  proceedings  were  pressed  on,  with  the 
result  that  the  order  of  sequestration — one  of  the  orders  now 
appealed  from — was  made  by  Hood  J.,  but,  as  Mr.  Me  Arthur 
tells  us,  nothing  was  done  under  that  sequestration   after  the 

(1)  14  Q.B.D.,  49.  (.3)  20  V.L.R.,  97. 

(2)  25  A.L.T.,  176.  (4)  2G.  &  J.,  137. 
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appeal  to  this  Court  was  completely  instituted.     Subsequently   R-  C  of  A. 
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an  application  was  made  to  Hodges  J.  to  annul  the  order  of 
sequestration,  based  practically  on  the  circumstances  I  have  Bayne 
pointed  out  He  refused  to  do  so.  Without  saying  that  under  j^^illieu. 
all  circumstances  proceedings  for  sequestration  founded  upon  a 
judgment,  from  which  notice  of  appeal  to  this  Court  has  been 
given  must  fail,  it  is  sufficient  in  this  case  to  say  that,  in  the 
absence  of  any  evidence  that  the  appellant  had  an  estate  which 
the  respondents  desired  to  have  administered  in  the  Insolvency 
Court,  they  must  fail.  There  is  no  evidence  on  that  point  at 
all.  Upon  the  facts  I  have  stated  it  appears  to  me,  and  I  think 
to  my  brothers,  that  the  order  for  sequestration  ought  not  to 
have  been  made,  but  the  motion  should  properly  have  been 
adjourned  or  perhaps  dismissed.  That  being  so,  this  Court  on 
appeal  can  reverse  the  order  for  sequestration.  Again,  on  the 
application  to  Hodges  J.,  the  same  materials  having  been  brought 
before  him,  he  ought  to  have  annulled  the  sequestration,  but  he 
did  not 

Another  point  was  suggested  by  Mr.  Mc Arthur,  which  might 
raise  a  formal  objection  to  the  second  appeal,  but  has  nothing  in 
it  of  substcmce,  viz.,  that  his  clients  were  not  formally  made 
parties  to  the  motion  to  annul  the  sequestration.  It  is  very 
arguable  whether  they  were  necessary  parties.  The  official 
aG»gnee  was  the  only  formal  party,  but  it  is  not  denied  that 
Mr.  ilcAi'tliars  clients  were  the  only  creditors,  and  their 
solicitor  represented  the  official  assignee.  Under  all  the  circum- 
stances I  think  the  appeal  should  be  allowed  and  the  orders 
appealed  from  reversed. 

Bartox  J.     I  concur. 

O'Connor  J.    I  concur. 

Appeal  allowed.  Orders  ajypealed  from 
reversed,  Responden  ts  Blake  &  R  igyall 
to  pay  costs  of  appeal. 

Solicitor,  for  appellant,  Frank  S.  Stephen. 
Solicitors,  for  respondents,  Rigby  &  Fielding ;  Blake  &  Riggall. 

B.  L. 
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ON  appeal  from  the  supreme  court  of 

NEW   south  wales. 


H.  C.  OF  A.    Contract — Statute  of  Frauds — NegotiatioM  in  code  cablegrams — Offer  and  accept' 

1907.  ance — Ambiguity — Extrinsic  evidence — Svhseqrunt  correspondence. 

"— V— ^         Principal  and  agent — Undisclosed  principal — Raiification, 
Sydney, 

Where  the  documents  relied  upon  to  prove  a  contract  consisted  of  tranalA- 

tions  and  expansions  of  a  number  of  cablegrams  in  code  which  passed  betM-eeu 

the  parties  : 


Aug,  27,   2S, 
29,30. 


Orifflth  O.J.. 

O'Connor  and 

Isaacs  JJ. 


Heldf  that  the  Court,  in  considering  whether  there  was  a  concluded 
agreement  at  a  certain  date  should  look  at  all  the  surrounding  circumstances 
for  the  purpose  of  ascertaining  the  sense  in  M'hich  abbreviated  coramuoica- 
tions,  capable  of  more  than  one  meaning,  were  likely  to  have  been  understood 
by  the  recipients,  and  that,  although  the  documents  of  that  date  were  capable 
of  being  read  so  as  to  constitute  a  complete  contract,  evidence  was  admissible 
of  communications  between  the  parties  before  and  subsequent  to  that  date 
which  tended  to  negative  that  conclusion. 

Hussey  v.  Home-Payne^  4  App.  Cas.,  311,  applied. 

Although  as  a  general  rule  it  is  not  necessary,  in  order  to  satisfy  the 
requirements  of  the  Statute  of  Frauds,  that  the  acceptance  of  an  offer  in 
writing  should  also  be  in  writing,  yet  if  the  facts  show  that  the  par(y  making 
the  offer  did  not  intend  to  be  bound  unless  the  other  party  accepted  it  in 
writing,  there  is  no  contract  without  such  acceptance. 

So,  where  the  parties  were  in  places  far  apart  and  all  the  negotiations  were 
necessarily  conducted  by  cable  : 
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Eddy  that  the  inference  was  irresUtible  that  a  party  making  a  cabled  offer   H.  C.  of  A. 

did  not  intend  to  be  bound  by  it  ontil  he  was  informed  in  like  manner  that         1907. 

the  otter  was  accepted.  ' — "^^ 

Howard 

Moart  V.  CampbtU,  10  Ex.,  323,  applied.  ^^'"^^  ^^' 

Where  in  an  action  upon  a  contract  of  sale,  involving  a  number  of  special      ^  rawa 

terms  and  conditions,  subsidiary  to  the  main  transaction,   the  owners,  as         

plaintiA,  rely  upon  ratification  of  a  contract  made  by  their  agent,  they  must 
establish  that  the  agent  professed  to  be  acting  as  an  authorized  agent  for  the 
owners  with  respect  to  the  whole  bargain. 

KtigkUy,  MaxMed  ds  Co.  v.  Duran^,  (1901)  AC,  240,  applied. 

Decision  of  the  Supreme  Court,  15th  February  1907,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  following  statement  of  the  proceedings  in  the  ca^se  is  taken 
from  the  judgment  of  Griffiih  C.J. : — 

'"This  was  an  action  brought  by  the  appellants  (plaintiffs) 
against  the  respondent  (defendant)  for  damages  for  breach  of  an 
allied  contract  for  the  sale  of  the  as.  Peregrine  by  the  plaintiffs 
to  the  defendant  for  the  sum  of  £28,000.  The  defendant  denied 
the  making  of  the  alleged  contract,  and  also  set  up  the  Statute 
of  Fravds,  The  documents  relied  upon  to  prove  the  contract 
were  cablegrams  which  passed  between  one  MoUer,  who  was 
the  defendant's  agent,  and  who  was  a  ship  broker  at  Shanghai 
in  China,  and  one  Miles,  who  was  alleged  to  be  the  plaintiffs' 
agent,  and  who  was  at  Manila  in  the  Philippine  Islands. 
The  contract  set  up  by  the  plaintiffs  at  the  trial  was  alleged 
to  have  been  made  on  1st  December  1904.  A  nonsuit  moved 
for  on  the  ground  that  this  contract  was  not  proved  was 
refused,  and  the  defendant  entered  upon  his  case  and  put 
in  evidence  several  cablegrams  of  later  date,  on  which  the 
plaintiffs  then  relied  as  proving  a  completed  contract.  The 
learned  Judge  who  tried  the  case  directed  the  jury  that  there 
was  a  concluded  contract  between  the  parties  on  3rd  December 
1904,  and,  as  the  refusal  to  accept  was  not  in  dispute,  the  jury 
had  only  to  assess  damages,  which  they  fixed  at  £10,000.  It 
appeared  that  the  defendant  acted  in  the  transactions  in  question 
as  an  agent  for  the  Russian  Qovemment,  the  Russo-Japanese  war 
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H.  C.  o>-  A.  being  then  in  progress.      On  an  application  by  the  defendant  to 

the  Full  Court  for  judgment  or  a  new  trial  on  the  ground  of  the 

Howard     wrongful  rejection  of  evidence,  the  Court  directed  a  verdict  to  be 

^^'ltd  ^^    entered  for  him,  and  from  that  decision  this  appeal  is  brought." 

V.  The  correspondence,  so  far  as  is  material  to  this  report,  is  fully 
Varawa. 
set  out  in  the  judgment  of  Griffitli  C.J. 

Knax  K.C.  (J.  L.  Campbell  with  him),  for  the  appellants.  The 
cablegram  of  1st  December  was  an  unconditional  acceptance  of 
the  offer  by  the  defendant's  agent.  It  does  not  matter  when  it 
was  received.  Sending  an  acceptance  in  the  channel  indicated 
by  the  offeror  concludes  the  contract:  Household  Fire  and 
Carriage  Accident  Insurance  Company  v.  Grant  (1) ;  Pollock  on 
ContractSy  6th  ed.,  p.  31.  Any  subsequent  revocation  or  qualifica- 
tion of  that  was  inoperative  :  Henthorn  v.  Eraser  (2) ;  Harris' 
Case;  In  re  Iniperml  Land  Co.  of  Marseilles  (3);  Byrne  v.  Van 
Tienhoven  (4). 

[Isaacs  J.  referred  to  Brxiner  v.  Moore  (5).] 

When  there  has  been  an  unconditional  acceptance,  subsequent 
correspondence  cannot  be  looked  at  in  order  to  qualify  it  or  cut 
it  down.  On  the  correspondence  up  to  1st  December  there  was 
clear  evidence  of  an  offer  and  acceptance.  The  fact  that  the 
acceptance  leaves  the  details  to  be  arranged  does  not  impair  its 
efficacy.  The  subsequent  correspondence  was  merely  negotiation 
as  to  particular  terms  and  conditions.  Hussey  v.  Home-Payne 
(6),  on  which  the  Supreme  Court  relied,  is  merely  a  decision  that 
on  the  particular  facts  of  that  case  there  was  no  concluded  con- 
tract at  a  certain  point ;  it  does  not  decide  that  a  definitely  con- 
cluded contract  can  be  re-opened  by  subsequent  correspondence. 

[He  referred  to  Bristol,  Cardiff,  and  Swansea  Aerated  Bread 
Co.  V.  Maggs  (7) ;  Bellamy  v.  Debenham  (8). 

Isaacs  J.  referred  to  Brauer  v.  Shaw  (9).] 

Although  it  is  always  a  question  of  the  intention  of  the  parties, 
and  that  is  a  question  of  fact,  the  written  statements  of  the 

(1)  4  Ex.  D.,  216.  ;(6)  4  App.  Cas.,  311. 

(2)  (1892)  2  Oh.,  27.  (7)  44  Ch.  D.,  616. 

(3)  L.R.  7  Ch.,  587.  (8)  45  Ch.  D..  481. 

(4)  5  C.P.D..  344.  ;(9)  168  Mass.,  198. 

(5)  (1904)  ICh.,  305. 
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parties  are  the  best  evidence  of  intention,  and  where  their  mean-   H-  ^-  ^^  ^- 
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ing  is  clear,  the  writer  cannot  afterwards  say  that  he  meant       ^     _^ 

something  else.     Even  if  there  was  no  completed  contract  on  1st     Howaed 

December  there  was  on  3rd  December,  and  the  jury  found  that  ^*^™  * 

the  defendant  by  his  conduct  had  assented  to  the  new  terms :  ^'• 

.  .  Vabawa. 

Brogden  v.  Metropolitan  Railway  Company  (1).    If  the  subse^       

quent  conduct  of  the  parties  is  evidence  of  their  intention  at  that 
date,  it  shows  clearly  that  they  were  acting  on  the  basis  of  a 
concluded  contract. 

Though  the  agent  did  not  disclose  his  principals'  name  at  the 
time  of  making  the  contract,  he  showed  that  he  was  acting  for 
the  owners  whoever  they  might  be,  and  the  owners  were  there- 
fore entitled  to  ratify :  Keighley,  Maxsted  &  Go.  v.  Durant  (2). 

Oullen  K.C.  (Mitchell  with  him),  for  the  respondent.  Ther6 
can  be  no  ratification  unless  tl\e  alleged  agent  represented  to  the 
other  party  that  he  was  acting  for  some  principal,  though  he  had 
no  authority  in  fact :  Keighley y  Maocsted  &  Co.  v.  Durant  (2) ; 
and  the  ratification  must  extend  to  the  whole  of  the  matters  in 
negotiation.  The  whole  transaction  was  never  really  communi- 
cated to  the  appellants,  and  therefore  they  could  not  ratify.  It 
was  not  sufficient  for  them  to  merely  ratify  the  sale.  All  through. 
Miles  was  in  fact  acting  to  a  certain  extent  on  his  own  behalf. 
Part  of  the  transaction  was  incompatible  with  agency  for  the 
appellants.  The  contract,  if  there  was  one,  concluded  on  1st 
December,  was  never  ratified,  and,  if  it  was  concluded  on  3rd 
December,  the  appellants  were  never  ready  and  willing  to 
perform  it.  [He  referred  to  Managers  of  Metropolitan  Asylums 
Board  v.  Kingham  &  Sons  (3) ;  Bolton  Partners  v.  Lambert  (4) ; 
In  re  Portuguese  Consolidated  Copper  Mines  Limited  ;  Ex  pa/rte 
Eadman ;  Ex  parte  Bosanquet  (5) ;  In  re  TiedeTnann  and  Leder- 
mann  Freres  (6) ;  Fleming  v.  Bank  of  New  Zealand  (7).] 

There  was  no  evidence  to  support  the  finding  that  the  respon- 
dent authorized  the  cablegram  of  1st  December  from  MoUer  to 
l^tiles.     Even  if  there  was  such  evidence,  it  is  clear  that  the 

(1)  2  App.  Can..  666.  (5)  46  Ch.  D.,  16. 

12)  (1901)  AC,  240.  (6)  (1899)  2  Q.B.,  66,  at  p.  71. 

(3)  6  T.L.R.,  217.  (7)  (1900)  A.C.,  677,  at  p.  687. 

(4)  41  Ch-  D.,  295. 
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H.  C.  OF  A.  parties  regarded  the  longer  cablegram  of  that  date  as  a  step  in 
the  negotiations.  That  is  inconsistent  with  the  completion  of  a 
contract  on  that  date.  The  contract  was  either  not  concluded  or 
it  was  re-opened  by  the  parties.  [He  referred  to  Bellamy  v. 
Dehevham  (1).]  If  on  the  evidence  it  is  impossible  to  say  which 
cablegram  was  first  received  by  Miles,  the  plaintiffs  failed  to 
establish  their  case.  If  there  was  no  concluded  contract  on  Ist 
December,  it  was  never  completed  afterwards.  New  terms  were 
discussed,  but  were  never  finally  settled.  Where  parties  negotiate 
by  code  telegrams,  the  plaintiff  must  show  clearly  that  an  agree- 
ment was  concluded.  If  the  cables  are  capable  of  more  than  one 
meaning,  one  of  which  is  inconsistent  with  a  concluded  contract, 
the  defendant  must  succeed  :  Falck  v.  Williams  (2). 

Even  if  the  respondent  is  not  entitled  to  a  verdict,  there  should 
be  a  new  trial.  Fresh  evidence  is  available  since  the  first  trial, 
relevant  to  the  question  whether  the  appellants  were  readj'^  and 
willing  to  deliver.  That  is  ground  for  a  new  trial,  even  though 
the  evidence  is  not  conclusive  on  the  point :  Broadhead  v. 
Marshall  (3).  Moreover,  evidence  of  cablegrams  was  wrongly 
rejected,  and  the  special  findings  were  against  evidence.  The 
jury  were  wrongly  directed  as  to  what  it  was  that  the  appellants 
were  bound  to  deliver.  The  damages  were  assessed  on  a  w^rong 
basis.  The  proper  measure  was,  not  the  difference  betw^een  the 
contract  price  and  what  the  ship  would  have  brought  in  Austral- 
asia where  there  was  no  market,  but  in  the  Pacific.  [He  referred 
to  Dunkirk  Colliery  Company  v.  Letter  (4).] 


Knox  K.C.,  in  reply,  referred  to  Sutton  <k  Co,  v.  Ciceri  <&  Go, 
(5);  Hagedomv^  Oliverson  {6) ;  In  re  Tiedemann  and  Leder- 
mann  Frires  (7). 

Cur.  adv.  vult. 

The  following  judgments  were  read. 

Griffith  C.J.,  [after  referring  to  the  proceedings,  as  already 
reported,  continued  :]    Several  points  are  made  for  the  respondent* 


(1)  45Cb.  D.,481;  (1891)  1  Ch.,  412. 

(2)  (1900)  A.C.,  176. 

(3)  2  W.  Bl.,  955. 

(4)  9  Ch.  D.,  20,  at  p.  25. 


(o)  15  App.  Cas.,  144,  at  p.  153. 

(6)  2  M.  &  S.,  486. 

(7)  (1899)2Q.B.,66. 
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He  contends  that  there  was  no  concluded  contract,  either  on  1st  ^^  ^-  ^^  A. 
December  or  on  3rd  December,  or  at  any  later  date,  and  that,  if       v_^ 
there  was,  the  contract  was  not  between  the  plaintiffs  and  the     Howard 
defendant,  but  between  Miles  and  the  defendant,  and  that  Miles,  ^*"^*  ^**' 
who,  it  is  admitted,  had  no  actual  authority  from  the  plaintiffs  ^' 

to  make  it,  did  not  at  the  time  of  making  it  profess  to  be  acting 
on  behalf  of  a  principal,  so  that  it  could  not,  under  the  doctrine 
of  Keighley,  Maocsted  &  Co.  v.  Durant  (1),  be  ratified  by  the 
pbdntifis.  The  evidence  rejected  was  said  to  have  an  important 
bearing  on  this  last  question. 

The  case  depends  entirely  upon  the  construction  to  be  put  upon 
the  cablegrams,  which  were  in  code,  and  of  which  translations  or 
expansions  only  were  in  evidence.  These  documents  are  often 
ambiguous,  or  at  least  difficult  of  interpretation.  The  onus  is 
npon  the  plaintiffs  to  establish  their  case.  In  my  opinion  the 
case  is  not  one  in  which  the  Court  is  called  upon  merely  to  inter- 
pret the  meaning  of  a  written  contract  of  which  the  words  are 
certain  and  unambiguous,  but  involves  a  consideration  of  all  the 
aorrounding  circumstances  for  the  purpose  of  ascertaining  the 
sense  in  which  abbreviated  communications,  capable  of  more  than 
one  meaning,  were  likely  to  be  understood  by  the  recipients. 

I  will  first  deal  with  the  question  whether  any  contract  was 
proved  to  have  been  made  on  Ist  December.  This  question  is 
presented  in  three  different  aspects :  (1)  whether  the  documents 
relied  upon  disclose  a  contract  upon  their  face  ;  (2)  whether  the 
relation  between  Miles  and  Moller  was  that  of  intending  vendor 
and  purchaser  at  all ;  and  (3)  whether,  if  the  relation  was  that 
of  intending  vendor  and  purchaser,  and  if  the  documents  purport 
to  show  on  their  face  a  completed  contract,  they  were  intended 
to  have  the  effect  of  a  present  contract.  I  will  deal  with  these 
questions  separately. 

Before  referring  to  the  terms  of  the  cablegrams  it  is  necessary 
to  say  a  few  words  as  to  the  relation  of  Miles  and  Moller  as 
shown  by  extrinsic  evidence.  Their  acquaintance  appears  to  have 
been  of  a  very  slight  character.  Miles  was  not  called  as  a 
witness.  Moller  who  was  examined  on  commission  as  a  witness 
for  the  plaintiffs  deposed  as  follows : — 

(1)  (1901)  A.C.,  340. 


Orimth  C.J. 
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H.  a  OF  A.       "  Q.  Did  you  know  Captain  Miles  ?     A.  Yes. 

"  Q.  Had  he  any  business  relations  with  you  ?     A.  He  tried  to 
Howard     have,  but  he  did  not  have  any  before  that. 
^'**  Ltu^  ^^       "  ^'  ^^^^  ^^^  y^^  know  him  as  ?    A,  I  knew  him  as  a  wealthy 
V.  man  from  Tasmania.     He  told  me  he  was. 

\^  AKA  W  A 

"  Q.    What  did   he   tell  you    at    Manila  ?     A.   He    came    to 

Shanghai,  and  told  me  he  was  one  of   the  wealthiest  men  in 
Tasmania. 

"  Q.  Did  you  know  him  as  a  shipbroker,  that  is  what  I  mean  ? 

"A.  He  told  me  he  was  travelling  around  with  a  certain 
number  of  ships  for  sale.  He  said  he  had  them  for  the  owners, 
and  he  was  doing  it  for  a  pastime." 

There  was  no  more  evidence  on  the  subject,  and  it  is  difficult 
to  draw  any  definite  conclusion  from  that  which  I  have  read. 

The  Peregrine,  the  subject  of  the  alleged  contract,  was  a 
steamship  then  employed  in  the  passenger  and  goods  trade  on  the 
Australian  coast. 

The  first  cablegram,  which  was  sent  by  Moller  to  Miles  on 
22nd  November,  was  as  follows :  "  Telegraph  whether  you  can 
purchase  two  steamers  not  less  than  seventeen  knots  2000  tons 
dead  weight  delivery  Hongkong  as  soon  as  possible."  Miles 
replied  on  the  same  day  in  these  words  :  "  Mararoa  Peregriive 
Moura"  On  23rd  November  Moller  wired  as  follows ;  "  Maruroa 
Peregrine  Mcnira  if  you  guarantee  1 7  knots  we  can  buy :  tele- 
graph lowest  possible  price  delivery  Sydney  also  Singapore : 
what  deposit  is  required  :  telegrapli  immediately  :  there  is  every 
prospect  of  business."  On  the  following  day,  24th  November, 
Miles  replied :  "  Peregrine  £28,000  Sydney :  Mararai  £45,000 
New  Zealand  :  Singapore  will  be  extra  £2,000  :  Highest  speed  17 
knots  10  p.c.  deposit."  On  the  same  day,  apparently  in  reply  to 
this  message,  Moller  wired  as  follows :  "  Peregrine  Mararoa : 
Telegraph  the  lowest  firm  offer  Singapore  delivery  minus  5  p.c. : 
If  vessels  not  suitable  £2,000  stg.  each  will  be  paid  to  pay 
expenses  :  Deposit  arranged :  When  will  you  be  ready  for 
delivery :  How  many  hours  can  steamer  maintain  seventeen :  Also 
name  speed  for  ordinary  fast  voj^age  :  Name  lowest  price."  On 
25th  November  Miles  replied  : — "  Has  been  given  the  lowest  price 
and  no  reduction  can  be  made :  Cannot  give  the  option  of  pur- 
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chase :   Must  be  accepted  Australia :  Speed  can  be  tested."     On   ^-  C.  of  a. 

1007 

28th  November  Miles  again  wired  as  follows : — "  Mararoa  has       ^ '^ 

been  withdrawn:  Peregrine  very  cheap:   Everything  has  been  Howard 
arranged  trial  trip  Government  inspection  2nd  December  Sydney:       ™  *  ^' 
As  soon  as  surveying  has  been  finished  if  satisfactory  payment  ^- 

V  ARAMr  A. 

against  inspector's  certificate  on  final  delivery :  Speed  will  be 
guaranteed  :  Can  only  give  refusal  until  Thursday."  Thursday 
was  the  1st  of  December.  On  the  same  day  MoUer  telegraphed : 
— "  Mararoii :  We  are  authorized  will  accept  £45,000  delivery 
Australia  :  £12,000  in  our  hands :  In  whose  name  shall  we  deposit 
Chartered  Bank :  Will  you  send  vessel  Singapore  at  our  expense  : 
Balance  of  purchase  money  paid  when  ready  to  leave  Australia : 
Telegraph  expected  delivery  Singapore :  Make  as  soon  as  possible  : 
Do  your  utmost:  Do  not  disappoint."  This  cablegram  related 
only  to  the  Matxiroa.  On  29th  November  Miles  telegraphed  : — 
"  Afraid  cannot  sell  for  immediate  delivery  :  Have  telegraphed  : 
Will  communicate  with  you  as  soon  as  we  have  a  reply :  Will 
send  either  or  both  Singapore."  Although  this  message  was 
no  doubt  an  answer  to  MoUer's  of  the  28th,  there  is  nothing  on 
the  face  of  it  to  connect  it  with  any  previous  document.  I  am, 
however,  disposed  to  think  that  it  might  be  shown  by  evidence 
that  the  words  "either  or  both"  mean  the  Mararoa  and  Peregrine. 

On  the  same  day  Moller  telegraphed  : — "  Mararoa :  Confirm 
the  sale  as  soon  as  possible :  If  everything  in  order  there  is 
every  prospect  of  buying  Peregrine :  Keep  offer  open  as  long  as 
possible,"  and  again  on  the  30th : — "  Please  answer  as  soon  as 
possible." 

This  document  contains  a  reference  to  an  oflfer,  and  it  may,  I 
think,  be  shown  by  extrinsic  evidence  what  that  offer  was.  That 
appears  by  Miles's  messages  of  24th  and  28th.  It  was  an  offer 
to  sell  the  Peregrine  for  £28,000  delivered  at  Sydney,  which 
offer  was  to  be  open  until  1st  December.  The  words  "  will  send 
either  or  both  to  Singapore  "  in  Miles's  message  of  the  29th  appear 
to  relate  to  an  intended  subsidiary  arrangement  as  to  the  expenses 
of  the  voyage  from  Sydney  to  Singapore.  It  is  at  least  doubtful 
whether  they  should  be  regarded  aA  referring  to  a  term  of  the 
bargain  which  Moller  desired  to  make  with  the  owners  of  the  ship, 
or  to  a  private  understanding  between  Miles  and  Moller.  The  latter 
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H.  C.  OF  A.  view  is  favoured  by  the  first  message  of  the  series,  in  which  Miles 

^^^'  is  asked  if  he  can  "purchase,"  not  whether  he  can  "sell."     On  30th 

Howard  November  Miles  telegraphed  :  "  Mararoa :  Cannot  give  a  definite 

SMira  &  Co.  answer  until  Friday  (i.e.,  2nd  December)  what  is  the  matter  with 

»•  Peregrine :  Fastest :  a  much  better  purchase  :   if  there  is  nothing 
Varawa. 
'     definite  to-morrow  (i.e.,  1st  December)  cannot  guarantee  delivery 

before  (some  date  which  is  unintelligible) :  Subject  to  immediate 
acceptance  will  arrive  on  16th  Singapore."  This  message  to  some 
extent  answered  the  two  queries  contained  in  MoUer's  telegram 
of  the  29th,  and  may,  I  think,  be  expanded  to  mean : — "If  accept- 
ance is  immediate  the  ship  will  be  despatched  so  as  to  arrive  at 
Singapore  on  16th  December."  Many  details  would,  however,  be 
still  left  uncertain,  such  as  the  financial  arrangements  to  be  made 
for  the  expenses  of  the  voyage,  and  the  manner  in  which  the 
purchase  money  was  to  be  paid. 

On  1st  December  MoUer  sent  an  urgent  cablegram  as  follows : 
"  Peregrine  accepted." 

At  this  point  the  plaintiffs  closed  their  case,  contending  that 
they  had  proved  a  complete  contract  in  writing.  If  there  was 
such  a  contract,  it  was  to  buy  the  Peregrine,  simpliciter,  for 
£28,000  to  be  delivered  at  Sydney.  No  doubt  a  contract  for  the 
purchase  of  a  named  ship  for  a  lump  sum  without  more  may  be  a 
good  and  complete  contract.  But  it  is  highly  improbable  that  it 
would  be  made  unless  both  parties  were  familiar  with  the  subject 
matter,  and  were  ad  idem  as  te  what  was  intended  te  be  included 
by  the  name  of  the  ship,  and  it  seems  to  me  still  more  improbable 
when  one  of  the  parties  had  no  acquaintance  with  the  subject 
matter  which  was  at  a  distance  of  several  thousand  miles.  Was 
it  intended  to  include  the  apparel  and  furniture  of  the  ship, 
which  was  a  passenger  ship,  or  not  ?  Was  the  delivery  to  be 
immediate  or  deferred,  and  to  whom  and  where  was  it  te  be  made  ? 
On  the  whole,  I  am  of  opinion  that,  if  the  correspondence  between 
the  parties  had  ended  at  this  point,  it  would  have  been  incom- 
plete, inasmuch  as  the  writing  did  not  express  all  the  terms  of  it. 
The  mere  name  of  the  ship  is  itself  ambiguous.  Upon  the  sale  of 
a  ship  certain  matters  must  be  provided  for,  either  expressly  or  by 
implication.  In  this  case  there  is  no  express  provision,  and  the 
circumstances  do  not  afford  grounds  for  any  definite  implication. 
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I  proceed  to  consider  the  further  correspondence  on  which  the    H«  C.  of  a. 
plaintiffs  rely  alternatively.   The  cablegram  "Percgrrine  accepted"       ^^' 
was  sent  as  an  urgent  message  from  Shanghai  at  4  p.m.  on  1st     Howard 
December.  At  3.40  MoUer  had  sent  to  Miles  a  message  as  follows: —  Smiti^  &  Co. 
"  Peregrine  :  Have  accepted :  Confirm  the  purchase  :  A  complete  v. 

inventory  must  be  taken :  Must  be  held  responsible  until  we  take       

charge  Singapore  :  Subject  to  survey  by  Lloyds  Sydney  on  con- 
dition that  passes  first  class  with  17  knots  in  light  cargo :  Apply 
for  payment  to  Chartered  Bank  here  to-morrow  :  Mararoa  reply." 
The  meaning  of  the  word  "  to-morrow  "  is  not  explained,  but  it  is 
quite  clear  that,  if  this  message  is  to  be  taken  as  part  of  the 
correspondence,  there  was  not  on  1st  December  an  acceptance  by 
MoUer  of  Miles's  offer,  but  a  counter  offer  on  terms  materially 
different.  The  telegram  of  3.40  appears  to  have  arrived  at  Manila 
at  5.30  p.m.  There  was  no  evidence  to  show  when  that  of  4  p.m. 
arrived  there.  An  interesting  argument  was  addressed  to  us  to 
the  effect  that  the  telegram  of  3.40  operated  from  the  time  of  its 
despatch,  and  had  the  effect  of  a  refusal  which  could  not  be 
followed  by  an  acceptance  of  the  original  offer,  even  if  an  accept- 
ance of  that  offer  were  in  fact  received  before  it,  and  d  fortiori  if 
the  acceptance  were  received  after  the  refusal.  It  is  not  necessary 
to  decide  the  point,  for,  if  the  plaintiffs'  case  rests  upon  the 
receipt  of  the  message  of  4  p.m.  before  that  of  3.40,  they  have 
failed  to  discharge  the  onus  of  showing  that  it  was  so  received. 
If  the  messages  were  received  together,  or  that  of  3.40  was 
received  first,  the  question  at  once  arises  whether  the  message  of 
4  p.m.  was  sent  as  part  of  the  negotiations,  and  as  intended  to 
supersede  the  message  of  3.40,  or  as  a  mere  notification  that  the 
bargaining  as  to  the  PeregHne  was  to  continue.  Having  regard 
to  the  subsequent  conduct  of  the  parties,  to  which  I  will  directly 
call  attention,  I  have  no  doubt  that  the  message  of  4  p.m.  was 
not  intended  to  have  a  contractual  operation  at  all,  but  was 
merely  a  notification  to  Miles  of  the  intention  of  MoUer's 
principals. 

The  case  of  Husaey  v.  Horne*Payne  (1)  was  referred  to  and 
relied  upon  by  the  learned  Judges  of  the  Full  Court.  In  that 
case  it  was  held  that,  although  two  letters  of  a  correspondence 

(1)  4  App.  Ca8.,  311. 
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H.  C.  OF  A.  seemed  on  their  face  to  constitute  a  complete  contract,  it  was 

open  to  show  by  other  documents  and  oral  evidence  that  no  com- 

HowARD     plete  and  concluded  contract  had  in  fact  been  made.     In  the 

Smith  &  Co.  pj-^ggnt  case  we  have  nothing  but  written  documents,  to  which  I 

V'  will  now  refer.     It  is  plain  that,  the  question  being  whether  the 

parties  had  in  fact  concluded  an  agreement  on  1st  December,  any 

Griffith  C.J.  sf^tements  or  conduct  on  their  part  after  that  date  inconsistent 
with  the  existence  of  a  concluded  contract  are  relevant  for  this 
purpose. 

In  reply  to  MoUer's  message  of  8.40  p.m.  of  1st  December, 
Miles  wired  as  follows  : — "  Agree  to  all  conditions  except  owners 
will  accept  no  responsibility  whatever  after  delivering  Sydney : 
If  they  approve  will  arrange  Dalgety's  accept  delivery  for 
account  of :  Provide  everything  that  is  needed  coal  provisions 
insurance  crew  :  Will  not  guarantee  payment  purchasers  on  final 
delivery  Singapore."  The  last  sentence  is  not  intelligible.  It  may 
mean  that  payment  by  the  purchasers  is  to  be  made  on  final 
delivery  Singapore,  and  in  view  of  a  later  telegram  of  10th 
December,  by  which  Miles  informed  MoUer  that  delivery  could 
not  be  made  until  a  credit  was  opened  in  favour  of  the  owners 
for  £2,000  for  the  expenses  to  Singapore,  this  would  appear  to 
be  the  meaning.  It  is  important  to  bear  in  mind  that  Miles  had 
in  fact  no  authority  from  the  owners  to  sell  the  ship,  so  that  this 
concession  by  him  would  not  be  so  surprising  as  it  might  seem  at 
first  sight.  On  the  same  day  (2nd  December)  MoUer  replied  as 
follows : — "  Purchasers  require  condition  of  vessel  on  arrival  Sing- 
apore to  be  same  as  surveyor's  report  Sydney :  therefore  to  ensure 
good  delivery  as  guaranteed  keep  present  crew  on  board :  expen- 
ses insurance  wages  to  be  paid  by  us  guaranteed  by  Comptoir 
Nationale :  Reply  before  noon  to-morrow :  If  accepted  meet 
Moller  Hong  Kong  further  business."  This  communication  again 
imports  a  new  tenn  into  the  conditions  of  the  bargain.  On  the 
same  day  Miles  telegraphed  to  Moller  as  follows : — "  You  must 
distinctly  understand  owners  cannot  accept  any  responsibility 
during  the  voyage  Singapore :  In  case  of  accident  collisions  it  is 
impossible  guarantee  delivery  in  the  same  condition."  This  may 
or  may  not  have  been  sent  in  reply  to  Moller  s  message  of  the 
same  day.     Whether  it  was  or  no,  it  is  clear  that  on  2nd  Decem- 
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ber  Miles  and  MoUer  were  still  negotiating  the  terms  of  the  sale   H.  C.  of  a. 
of  the  Peregrine,  and  that  the  parties  were  not  ad  idemn.    Under 
these  circumstances  it  is,  in  my  opinion,  equally  clear  that  MoUer's     Howard 
telegram  of  4  p.m.  of  1st  December  was  not  intended  to  have  a  ®'*'^*  ^^' 
contractual  operation.  v. 

Varawa. 

The  next  question  is  whether  a  concluded  contract  was  com-       

pleted  on  3rd  December.  On  the  2nd  the  position  was  that  ^'^^^  ^'^' 
MoUer  had  asked  for  terms  which  Miles  had  refused.  On  3rd 
December  Moller  wired  as  follows :  "  Purchasers  fully  understand 
owners  cannot  accept  any  responsibility  force  majeur  collisions  : 
but  you  must  take  immediate  steps  to  protect  us  if  there  is  any- 
thing wrong  with  carelessness  machinery  boilers  inventory  &c. : 
f  .  .  Cover  insurance  Australia  Singapore  against  all  risks 
£32,000  at  our  expense." 

The  plaintiffs  contend  that  this  communication  operated  as  a 
withdrawal  of  all  the  terms  on  which  Moller  had  insisted  in  his 
telegrams  of  the  1st  and  2nd.  They  say  that  the  words  "  force 
majeur  collisions"  are  equivalent  to  "accident  collisions"  in 
Miles's  second  telegram  of  the  2nd.  Assuming  that  this  is  so, 
there  still  remains  a  diflSculty.  K  the  message  of  3rd  December 
is  regarded  as  a  single  message  addressed  to  Miles  as  the  agent  of 
the  owners,  and  as  expressing  terms  to  be  included  in  the  con- 
tract of  sale,  there  would  be  no  contract  until  the  new  terms  as 
to  protecting  the  purchasers  were  accepted  by  the  vendors.  It  is 
said  that  the  acceptance  need  not  be  in  writing.  In  one  sense 
that  is  no  doubt  true  :  Rev^s  v.  Pickaley  (1).  But,  if  the  facts 
show^that  the  party  making  the  offer  in  writing  did  not  intend 
to  be  bound  unless  the  otiier  party  accepted  it  in  writing,  there 
is  no  contract  without  such  acceptance :  Mcxyre  v.  Ca'm^pbeU  (2). 
This  is  a  question  of  fact.  But  when  the  parties  are  in  different 
places  far  apart,  and  all  the  correspondence  is  conducted  by  cable, 
I^think  the  inference  is  irresistible  that  the  purchasers  did  not 
intend  to  be  bound  until  they  were  informed  in  like  manner 
that  the  terms  offered  were  accepted.  There  was  no  evidence  of 
the  acceptance  of  the  new  terms  by  Miles,  imless  it  is  to  be 
found  in  a  message  sent  by  him  to  Moller  on  8th  December,  which 
is  as  follows : — "  Owners  require  vessel  registered  in  the  name  of 

(I)  L.R.  1  Ex.,  342.  (2)  10  Ex.,  323. 
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H.  C.  OF  A.  purchasers  before  delivery :  to  whom  will  transfer  be  made?"   If 

V^       the  telegram  of  3rd  December  is  regarded  as  addressed  to  Miles 

Howard     as  agent  for  the  owners,  I  do  not  think  that  any  assent  by  the 

^"™  D  ^^   owners  to  the  new  terms  expressed  in  it  can  be  inferred  from 

the  telegram  of  the  8th.     If,  on  the  other  hand,  it  is  suggested 

that  the  telegram  of  the  3rd  should  be  treated  as  divisible,  the 

first  sentence  being  read  as  an  acceptance  of  the  owners'  final 

terms,  and  the  rest  of  it  being  regarded  as  addressed  to  Miles  in 

the   capacity  of  agent  for  MoUer,  other  questions  arise.     It  is 

true  that  the  first  sentence  uses  the  words  "  owners  "  while  the 

second  says  "  You  must  '*  &c.     Nevertheless  the  treatment  of  the 

message   as   two   distinct  messages  addressed  to  MoUer  in  two 

distinct  capacities  seems  to  be  based  on  pure  conjecture.     Primd^ 

facie,  the  whole  of  the  communications  from  MoUer  to  Miles  were 

addressed  to  tlie  latter  in  the  same  capacity,  whether  that  was  as 

agent  for  the  owners  of  the  Peregrine  or  as  an  independent 

adventurer. 

The  plaintiffs  do  not  set  up  any  document  of  later  date  than 
3rd  December  as  a  sufficient  note  or  memorandum  of  the  contract, 
although  Miles  and  MoUer  seem  to  have  regarded  the  pur- 
chase as  then  practically  settled.  On  the  whole  I  am  unable  to 
dissent  from  the  conclusion  of  the  Full  C!ourt  that  no  complete 
contract  in  writing  had  been  shown  to  have  existed  on  3rd 
December. 

This  conclusion  is  to  some  extent  confirmed  by  the  terms  of  a 
message  sent  by  MoUer  to  Miles  on  7th  December,  in  which  he 
said :  "  Peregrine :  when  is  arrival  expected  Singapore :  any 
small  difficulties  can  easily  be  overcome :  buyer's  representative 
will  pass  rather  than  lose  the  business :  telegraph  definite  infor- 
mation as  soon  as  possible."  This  seems  to  indicate  that  at 
that  date  MoUer  did  not  regard  the  bargain  as  finally  concluded 
with  the  owners.  On  26th  December  MoUer  telegraphed  for  the 
first  time  to  the  plaintiffs.  His  message  was  as  follows  :  "  Are 
buyers  of  Peregrine :  are  ready  to  take  delivery :  you  are 
running  no  risk  by  sending  Singapore  according  to  terms  of 
telegrams  and  guarantee  Comptoir  Nationale  D'Escompte :  for- 
ward an  immediate  answer  by  telegraph  date  of  saiUng."  This 
message  incorporates  by  reference  the  terms  of  previous  telegrams. 
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but  does  not  supply  the  want  of  any  acceptance  by  plaintiffs  or  ^'  9*  °'^- 

their  agent  of  the  stipulations  of  the  telegram  of  3rd  December. 

The  telegram  was  not  answered  by  plaintiffs.  Howaud 

Assuming,  however,  that  there  was  a  completed  contract  on  3rd  ^*''™  *  ^^' 
December,  the  question  still  remains — ^Who  were  the  parties  to  it  ?  .        v- 

'"Vara  w  A 

Up  to  this  time  the  plaintiffs  had  given  Miles  no  authority  to  sell 
the  ship  for  them. 

It  will  be  convenient  to  consider  this  question  together  with 
the  question  whether  Miles  professed  to  be  making  the  contract 
cm  behalf  of  the  owners.  It  is  now  necessary  to  refer  to  the 
evidence  which  was  rejected  by  Pring  J.,  which  consisted  of 
two  cablegrams  from  MoUer  to  Miles.  The  first,  dated  23rd 
November,  was  as  follows : — "Add  10  p.c.  for  outside  commissions 
clear  beside  our  2  J :  cannot  be  helped :  keep  confidential."  The 
second,  dated  the  following  day,  was  as  follows : — "  Keep  us  fully 
protected:  Commission  and  brokerage  as  per  our  telegram  of 
23rd:  Will  hold  us  responsible  :  Will  probably  lead  to  business." 
This  telegram,  read  in  conjunction  with  MoUer  s  first  inquiry, 
**  Can  you  purchase  "  &c.  suggests  that  Miles  was  asked  to.  obtain 
an  option  of  purchase  of  ships,  and  that  he  was  to  add  to  the 
price  at  which  he  might  obtain  the  option  an  additional  10  per 
cent,  for  purposes  which  it  is  easy  to  read  between  the  lines. 
They  also  show  that,  if  Miles  was  expected  to  act  as  agent  for  the 
owners,  the  price  at  which  he  was  to  agree  to  sell  the  ships  to 
Holler  8  principals  was  not  to  be  the  price  which  the  owners  were 
to  receive,  but  a  larger  sum.  In  my  opinion  these  messages  were 
relevant  both  to  the  question  whether  the  supposed  contract  was 
in  fact  made  with  Miles  as  an  individual  or  with  him  as  a  person 
purporting  to  act  as  the  authorized  agent  of  the  owners  of  the 
ship,  and  also  to  the  question  of  the  proper  meaning  to  be  attri- 
bated  to  MoUer  s  message  of  3rd  December.  There  would  there- 
fore, in  any  event,  have  to  be  a  new  trial,  if  the  defendant  is  not 
entitled  to  a  nonsuit  or  verdict.  But,  apart  from  these  telegrams, 
I  think  that  the  documents  relied  upon  do  not  show  upon  their 
face  that  in  making  any  contract  which  could  be  deduced  from 
them  Miles  professed  to  be  acting  on  behalf  of  the  owners  of  the 
ship.  If  the  contract  had  been  for  the  sale  of  the  ship  aimpliciter 
for  a  fixed  sum  it  might  perhaps  be  inferred  that  he  did  so  pro- 
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H.  C.  OF  A.  fess.     But  the  question  is  whether  in  making  the  whole  of  the 

bargain  between  himself  and  Moller  he  professed  to  be  acting  for 

HowABD     the  owners.     I  think  that,  if  there  were  no  more  in  the  case,  the 

^^'^^  ^*  iiiessage  of  3i-d  December  must  be  i-ead  as  a  stipulation  insisted 

^'  upon  by  the  purchasers,  but  as  one  intended  to  be  performed  by 

Miles  personally  under  some  understanding  between  him   and 

Moller.     The  bargain  was,  however,  a  single  bargain. 

Some  additional  light  is  thrown  upon  this  part  of  this  ca,se  by 
messages  which  passed  between  Miles  and  the  plaintiffs.  On  Ist 
December  he  telegraphed  to  them  that  he  had  a  firm  offer  of 
£26,000  for  the  Peregnne.  On  the  Gth  he  telegraphed  that  he 
would  do  his  utmost  to  "  keep  the  offer  open."  This  is  difficult  to 
reconcile  with  the  notion  that  there  was  a  concluded  contitict  on 
the  3rd.  On  7th  December  plaintiffs  telegraphed  to  him  that 
they  would  accept  "£20,000  nett  free  o£  commission,  cash  on 
delivery,  napery  crockery  plateware  excluded :  vessel  to  be  trans- 
ferred in  the  name  of  new  owners  before  delivery." 

It  may  be  that  Miles  was  playing  a  double  part  as  representing 
himself  to  Moller  as  agent  for  the  owners  and  to  them  as  agent 
for  the  purchasers.  But,  on  the  whole,  I  do  not  think  that  the 
plaintiffs  have  established  that  with  respect  to  the  whole  of  the 
bargain,  which,  as  I  have  said,  was  a  single  bargain,  Miles  pro- 
fessed to  be  acting  as  an  authorized  agent  for  the  owners.  And, 
in  my  opinion,  this  is  a  necessary  condition  of  the  existence  of 
any  right  of  ratification  in  the  plaintiffs  within  the  rule  laid 
down  in  Keighley,  Maxsted  &  Co.  v.  Durant  (1).  The  onus  of  proof 
that  he  did  so  profess  is  on  the  plaintiffs,  and  they  have  failed  to 
discharge  it.  Moreover,  the  contract  now  sought  to  be  ratified  is 
a  contract  under  which  the  vendors  were  to  receive  £26,000, 
while  that  made,  if  any,  was  one  under  which  the  purchasers 
were  to  pay  £28,000.  If  there  were  no  more  in  the  case,  this 
discrepancy  would  be  fatal.  For  these  reasons  I  think  that  the 
appeal  must  be  dismissed. 

O'Connor  J.  I  have  had  the  opportunity  of  reading  the  judg- 
ment of  my  learned  brother  the  Chief  Justice,  and  I  entirely 
concur  in  the  conclusion  at  which  he  has  arrived  and  in  the 

(I)  (1901)  A.C.,  240. 
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reaaoDing  by  which  it  is  supported.    Having  regard  to  the  plead-   ^'  C.  of  A. 
ings  the  plaintiffs  cannot  succeed  without  proving  a  contract  in 
writing.     The  contract,  i(  any  there  is,  must,  therefore,  be  made      Howard 
out  from  the  cablegrams  which  passed  between  Miles  and  Moller.  Smito  &  Co. 
From  those  cables  it  is  necessary  to  establish :  first,  that  the  parties  '^• 

were  ad  idem,  that  they  arrived  at  a  concluded  contract;  secondly,       * 

that  the  contract  was  made  between  Miles,  acting  as  the  plaintiffs'  ^*^"n«»^  ^• 
agent,  and  Moller,  acting  as  the  defendant's  agent.  The  Court  is 
entitled,  in  reading  the  cables,  to  any  assistance  which  evidence 
of  the  subject  matter  and  surrounding  circumstances  may  afford. 
But  the  facts  and  circumstances  of  which  there  is  evidence  do  not 
afford  much  assistance.  The  cables  themselves  are,  as  is  to  be 
expected  in  that  species  of  communication,  in  some  instances 
obscure  and  confused.  However,  a  Court  must  do  the  best  it  can 
to  arrive  at  the  meaning  of  the  communications  by  which  the 
-parties  have  chosen  to  negotiate  their  contract.  To  my  mind  it 
is  quite  clear  that  on  the  Ist  December  1904  there  was  no  con- 
cluded agreements  I  was  at  first  disposed  to  think  that  the 
parties  were  in  agreement  on  the  3rd  December  1904.  But 
farther  consideration  of  the  cables  of  that  and  subsequent  dates 
satisfies  me  that  there  was  one  matter  at  least  as  to  which  the 
parties  were  never  ad  idem,  that  is,  which  party  was  to  bear  the 
responsibility  of  any  difference  between  the  condition  of  the  Pere" 
grine  as  she  arrived  at  Singapore  and  as  she  was  passed  for 
delivery  in  Sydney.  Proposals  and  counter  proposals  were  made, 
hat  that  question  was  never  settled  by  the  cables.  Indeed,  the 
evidence  appears  to  show  that  it  was  because  of  the  difficulty  of 
coming  to  any  agreement  on  that  matter  that  Moller  and  Varawa 
came  on  to  Sydney.  I  am  also  of  opinion  that  there  was  no  evi- 
dence in  the  cables  or  letters  to  show  that  Miles  contracted  or 
purported  to  contract  as  the  plaintiffs'  agent.  The  cables  not 
admitted  in  evidence  furnish  strong  evidence  that  he  was  not 
acting  as  their  agent.  Leaving  those  out  of  consideration  and 
taking  only  the  cables  and  letters  in  evidence,  a  strong  light  is 
thrown  on  Miles's  position  by  the  cables  which  were  passing 
between  him  and  the  plaintiffs  at  the  time  he  was  negotiating 
the  alleged  contract  with  Moller.  The  latter  set  of  cables  appears 
to  be  entirely  inconsistent  with  the  position  that  he  made  the 
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H,  C,  OF  A.  contract  with  Miller  as  their  agent.     The  Supreme  Court,  in  my 

opinion,  therefore   came  to   a   right  conclusion  in   the  matter 

Howard     submitted  for  their  consideration  and  rightly  directed  the  verdict 

Smith  &  Co.  ^  i^^  entered  for  the  defendant.    I  agree  that  the  appeal  must  be 

V.  dismissed. 


Vabawa. 


Isaacs  J. 


Isaacs  J.  The  plaintiffs  cannot  succeed  unless  they  establish 
a  ratification  of  a  concluded  contract  entered  into  between  Moller 
acting  for  the  defendant  and  Miles  professing  to  act  for  the 
plaintiftk 

The  telegram  of  1st  December  cannot  be  relied  on  as  closing 
the  bargain.     It  was  despatched  twenty  minutes  later  ths^n  the 
other  telegram  of   the  same  date   and,  in  the   absence   of   any 
evidence  to  tlie  contrary,  the  earlier  cable  may  be  assumed  to 
have  reached  its  destination  earlier  than  the  second  cable  sent. 
But  it  is  unnecessary  to  decide  whether  in  view  of  this  assuuap- 
tion  the    barcrain   was   closed   when    the  later   cable   came    to 
hand,  because  the  matter  did  not  rest  there.      The  subsequent 
correspondence  shows  conclusively   that,   even  if   a  contractual 
obligation   had   been   technically  created,  the  parties   mutually 
abandoned  it,  re-opened  the  transaction,  and  continued  negotia- 
tions.  Then  as  to  the  telegram  of  3rd  December,  did  this  of  itself 
xjlose  the  bargaining  ?     Clearly  not.      It  contains  a  new  require- 
ment,  viz. : — "  You   must   protect  us,"   &c.     If   Miles   is   to    be 
considered  as   acting   for    the   plaintiffs   this    is   a    stipulation 
demanded  of  him  as  agent,  and  unless  assented  to   by   or   ori 
behalf  of  the  plaintiffs,  prevents  a  conclusion  of  the  contract.     If 
it  had  been  expressly  refused,  no  question  could  have  arisen; 
there  would  obviously  have  been  a  failure  to  agi'ee. 

Then  silence  is  relied  on  as  assent  to  this  new  stipulation. 
That  depends  on  the  circumstances.  Here  the  known  circum- 
stances of  the  two  negotiating  parties,  the  distance  of  Miles  from 
the  owners,  and  the  nature  of  the  intervening  cables,  entirely 
preclude  any  such  assumption  in  this  case.  There  is  no  indica- 
tion that  Miles  ever  agreed  to  this  stipulation ;  he  was  certainly 
hovering  a  good  deal,  neither  he  nor  Moller  wanted  the  affair  to 
slip  out  of  their  hands.  Moller  knew  that  Miles  would  do  all 
that  was  possible  to  secure  the  owners'  acquiescence  to  assure  the 
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good  condition  of  the  vessel  at  Singapore — which  was  the  view   H-  ^*  ®'  ^ 
point  of  the  porchasers — but  there  is  nothing  to  show  that  MoUer 
ever  believed  or  had  reason  to  believe  that  Miles,  as  representing     Howard 
the  owners,  did  accede  to  tliat  requirement.  ^"™  *  ^^' 

There  appears  to  have  been  no  recession  from  the  unequivocal  ^• 

statement  on  2nd  December  that  the  "Owners  will  accept  no       

responsibility  whatever  after  delivery  Sydney." 

In  my  opinion  there  was  not  a  concluded  bargain  between 
Moller  and  Miles  in  whatever  character  we  may  regard  the  latter 
as  acting. 

But,  on  the  supposition  of  a  binding  contract,  in  what  capacity 
did  Miles  profess  to  enter  into  it  ?  I  pass  by  any  question  of  the 
Statute  of  Frauds  for  this  purpose,  and  consider  the  question 
purely  as  one  of  fact. 

I  shall  state  the  general  result  of  the  evidence  as  it  appears  to 
me  to  be  the  undeniable  story  told  by  the  documents  and 
admitted  circumstances  of  the  case!  Particular  references  to  the 
cables  will  be  few. 

Captain  Miles,  a  Tasmanian  gentleman,  went  to  the  East  in  1904 
during  the  Russo-Japanese  war.  He  went  with  the  design  of 
traflScking  in  ships,  then  owned  by  other  persons,  that  is  to  say 
shipping  companies  in  Australia  and  New  Zealand.  He  took  up 
his  temporaiy  abode  in  Manila,  and  got  into  communication 
with  the  firm  of  Moller  Broa,  shipbrokers  of  Shanghai,  from 
whom  he  ascertained  that  some  fast  sailing  steamers  were 
required  for  their  principal  The  defendant  Varawa  was  their 
immediate  principal,  and  legally  the  only  one  that  could  be  looked 
to,  though  he  was  in  fact  purchasing  for  the  Russian  Government. 
Miles  went  to  Shanghai  and  had  an  interview  with  Moller  of 
which  some  account  is  given  by  Moller.  Miles  gave  no  evidence 
at  the  trial.  It  is  evident  from  the  documentary  evidence  that 
the  oral  testimony  of  the  conversation  between  Miles  and  Moller 
is  far  from  complete.  When  he  returned  to  Manila  a  series  of 
telegrams  passed  between  him  and  Moller,  which  alone  or  with 
conduct  constitute  the  alleged  contract  relied  on. 

They  prove  beyond  doubt  that  the  inquiry  made  by  Moller  of 
Miles  was  whether  Miles  could  purchase  two  steamers  for  him, 
ttid  that  Miles  was  told  to  add,  that  is  to  the  price  he  would 
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H.  C.  or  A.  otlierwise  ask,  ten  per  cent,  for  outside  commissions,  and  2  J  per 
'•        cent  for  Moller  &  Co.     So  that  Miles  was  not  to  receive  net  the 
price  he  nominally  asked  but  only  that  sum  less  12  J  per  cent,  of 
the  net  price. 

Moller  of  course  knew  Miles  had  to  get  the  ships  from  others  ; 
that  is  why  *'  purchase  "  was  used ;  and  so  on  the  basis  of  this 
knowledge  and  of  the  telegraphic  arrangements  already  adverted 
to,  two  sets  of  cable  negotiations  took  place.  The  first  was 
between  Miles  and  Moller,  and  the  second  between  Miles  and  the 
plaintiffs. 

These  sets  of  negotiations  were  perfectly  distinct  and  separate  ; 
and  as  might  be  expected  from  a  person  in  Miles*s  position,  a 
buyer  in  one  aspect  and  a  seller  in  the  other,  they  are  often 
irreconcilable  and  apparently  contradictor}'. 

In  the  cables  between  Miles  and  Moller  there  is  to  be  found 
in  Ex.  10  (8th  December)  and  afterwards  some  mention  of  tlie 
owners,  not  however  expressly  as  conti*actors  with  Moller,  but 
only  as  persons  whose  objection  to  a  desired  course  was  an 
insuperable  obstacle  to  Miles  agreeing  to  it,  or  whose  insistence 
on  0,  guarantee  was  a  condition  to  tlie  delivery  of  the  ship  to  the 
purchaser.  If  those  references  stood  alone  and  were  capable  of 
no  other  construction  they  might  gieatly  assist  the  plaintiffs  in 
this  branch  of  tlie  case,  but  they  are  altogether  counterbalanced 
by  the  other  written  evidence.  The  opening  cables  of  the  Miles- 
Moller  negotiations  are  decisive  that  Miles  at  all  events  did  not 
enter  upon  liis  work  as  owner's  agent,  and  was  not  intended  to. 
He  was  first  of  all  asked  if  he  could  jnirchase  two  steamers, 
which  is  quite  inconsistent  with  the  plaintifls'  theorj'-  to  start 
with ;  then  this  is  followed  by  a  cable  to  which  I  have  already 
referred  to  and  which  should  be  quoted  verbatim.  It  was  part  of 
the  negotiations  between  Miles  and  Moller  and  clearly  admissible. 
It  runs  thus :  "  Add  ten  per  cent,  for  outside  commissions  clear 
besides  our  two  half  cannot  be  helped  keep  confidential." 

Apart  from  the  moral  aspect  of  the  scheme,  upon  which  Moller 
and  Miles  were  embarking,  it  is  clear  that  this  telegram  is 
destructive  of  the  suggestion  that  Miles  was  professedly  bargain- 
ing for  Howard  Smith  &  Co.  That  would  suppose  that  Howard 
Smith  &  Co.  were  to  add  the  12 J  per  cent,  commission,  that  they 
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were  to  receive  their  price  plus  the  padding,  and  were  to  delude   ^-  C.  or  A. 
the  purchaser  by  giving  a  receipt  to  him  for  the  whole  gross  sum 
as  if  for  purchase  money  only,  and  then  hand  over  the  12 J  per     Howard 
cent  to  the  purchaser's  agents  for  distribution  to  the  intended  ^***^^ 
recipients  of  the  commission.     Tliis  is  a  material  circumstance      ,  ^• 

,  _  .,  \  ARA WA. 

when  the  question  of  ratification  is  considered.     In  succeeding       

telegrams  expressions  are  used  which  taken  literally  point  to      ''"^*^- 
Miles  as  the  vendor  to  MoUer,  no  mention  being  made  to  the 
owners  till  8th  December.     Reference  is  also  several  times  made 
to  the  Mararoa  as  well  as  the  Peregrine  in  the  same  telegrams, 
and  it  fits  in  better  with  the  view  that  Miles  dealt  with  Moller  in 
respect  of  both,  than  that  he  was  acting  in  one  line  of  a  cable  as 
agent  for  the  owners  of  the  Mararoa  and  in  the  next  as  agent 
for  Ho'ward  Smith  &  Co.  as  owners  of  the  Peregrine.     On  the 
whole  I  feel   no  doubt  on  the  construction  of  this  first  set  of 
telegrams  that  Miles  professed  and  purported  to  act  for  himself 
and  not  for  Howard  Smith  &  Co.   He,  of  course,  depended  for  his 
ability  to  do  this  on  his  success  with  the  second  set  of  negotia- 
tions, namely  with  the  plaintiffs,  to  which  I  shall  now  refer.     I 
may  state  in  limine  that  nowhere  in  these  negotiations  is  there 
a  direction  or  arrangement  to  sell  for  £28,000.     The  price  asked 
is  £26,000.     On  23rd  November  he  tells  the  plaintiffs  that  he  is 
offered  £25,000  for  the  Peregrine  if  he  will  guarantee  17  knots, 
and  is  informed  in  reply  that  plaintiffs  will. accept  £27,500,  and 
they  add  significantly  "  must  have  a  guarantee  from  a  responsible 
party."     In  other  words,  in  response  to  his  virtual  question  how 
much  less  than  £25,000  they  can  take,  they  tell  him  they  want 
more,  and  in  addition  cannot  accept  merely  his  responsibility. 
On  7th  December  plaintiffs  cable  that  they  will  accept  £26,000 
nett  free  of  commission,  casli  on  delivery.     Next  day  Miles  cables 
the  plaintiffs  that  on  certain  conditions  the  "  National  Bank  will 
pay  £28,000,  £26,000  pui'chase  money,  £2,000  commission  and 
brokerage,  which  tliey  will  receive.     Fully  expect   £100   from 
you  to  pay  expenses  "  &c.    The  plaintiffs  reply  the  same  day  is  "  If 
you  accept  delivery  "  &c.     Now  the  telegram  sent  by  Miles  does 
not  say  the  £28,000  is  to  be  paid  to  Howard  Smith  &  Co.,  nor 
could  they  with  any  honesty  receive  it.    They  were  plainly  told  the 
bank  was  to  pay  £28,000  evidently  to  Miles  in  the  firat  place,  and 
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H.  C.  OF  A.  of  that  only  £26,000  was  purchase  money,  that  is  for  Howard  Smith 

&  Co.,  being  the  sum  they  asked.   The  remaining  £2,000  was  stated 

Howard      ^  ^  commission  and  bVokerage,  which  accoixiing  to  the  telegram 

^**^™  D  ^^'  ^^®  National  Bank  was  to  receive,  it  may  be  to  receive  back  from 
V*  Miles  for  the  ultimate  recipients  whoever  they  mi^ht  be.      In 

- — —  '  other  words,  as  far  as  the  cable  discloses  Howard  Smith  &  Co. 
isaAcs  J.  were  not  to  touch  a  penny  of  this  £2,000.  Under  no  possible 
interpretation  of  either  set  of  cables  could  the  plaintiffs  claim  to 
be  entitled  to  £28,000.  Under  their  own  cables  with  Miles 
£26,000  was  distinctly  fixed  as  the  price.  If  they  ratified  Miles's 
contract  with  Moller,they  ratified  the  whole  of  his  acts,  including 
the  arrangement  by  which  the  12  J  commission  was  to  be  secretly 
added  to  the  real  price.  Naturally  the  plaintiffs  would  disclaim 
any  such  indefensible  transaction.  But  without  it  how  do  they 
arrive  at  £28,000  ?  That  amount  was  fixed  because  of  the  con- 
fidential telegram  of  23rd  November,  and  Howard  Smith  &  Co. 
were  informed  on  8th  December  that  £26,000  was  the  purchase 
money,  and  that  £2,000  was  an  addition.  Their  case,  however, 
as  pleaded  and  pressed  is  on  a  contract  for  the  price  of  £28,000. 
If  they  succeeded  they  would  have  established  their  right  to  have 
had  the  whole  of  the  £28,000  supposing  the  contract  carried  out ; 
and  damages  must  be  based  on  that  supposition.  But  by  wliat 
right  would  they  receive  the  full  £28,000  ?  For  them  to  retain  the 
£2,000  commission  would  be  quite  contrary  to  either  set  of  cables ; 
but,  if  not,  how  would  they  distribute  it  ? 

To  my  mind  the  plaintiffs'  claim,  when  the  facts  are  carefully 
examined,  breaks  down  at  every  point. 

Some  interesting  questions  of  law  raised  relative  to  ratification 
were  argued,  but  in  the  view  I  have  taken  their  determination  is 
not  necessary. 

Appeal  diKmissed  with  costs. 

Solicitors,  for  the  appellants.  Sly  cfc  RicsselL 
Solicitors,  for  the  respondents,  M  inter j  Svnipson  &  Co. 

C.  A.  W. 
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MILLER 

Defendant, 


Appellant ; 


AND 


HAWEIS      . 
cjomflainant, 


Respondent. 


ON  APICAL  FROM  A  COURT  OF  PETTY  SESSIONS  OF  VICTORIA 

Appeal  to  High  Court  frwn  Slate  Court  of  Summary  Jurvtdiciion — Court  exercising 

federal  furimliction — Decitioii  of  two  q'twtioiw  either  of  which  supports  judg- 

maU'-The  Conalitution  (63  cC:  64  Vict.  c.  12),  aec,  Z\ —Judiciary  Act  1903  {Xo. 

6 of  19(13),  JKc.  39  (2)  {d)— Constitution  Act  Amendment  Act  1890  {Vict.)  {No. 

1075),  »ec.  282— Commonwealth  Electoral  Act  1902  {No.  19  o/1902). 

A  Court  of  Summary  Jurisdiction  of  a  State  exercises  federal  jurisdiction 
witbiu  the  meaning  of  sec.  32  (2)  {d)  of  the  Judiciary  Act  1903,  if  it  be  neces- 
sary in  the  particular  case  for  the  Court  to  decide  any  question  arising  under 
the  Constitution  or  involving  its  interpretation. 

If,  however,  whether  that  question  is  answered  rightly  or  wrongly,  the 
Court  answers  another  question,  not  arising  under  tiie  Constitution  ot:  involv- 
ing its  interpretation,  and  their  answer  to  that  other  question  enables  them 
to  decide  the  case,  the  Court  does  not  exercise  federal  jurisdiction,  and  there- 
fore no  appeal  lies  to  the  High  Court  from  that  decision. 

On  a  complaint  in  a  Court  of  Petty  Sessions  of  Victoria  for  work  and  labour 
done  concerning  an  election  for  the  House  of  Representatives  for  the  Com- 
monwealth Parliament,  the  defence  being  that  sec.  282  of  the  ConstittUion  Act 
Awundment  Act  1S90  (Vict.)  was  a  bar  to  the  complaint,  the  Court  held  that 
that  section  was  a  "  law  relating  to  electioi^s,"  and  was  consequently  by  sec.  31 
of  the  Constitution  adopted  and  applied  to  elections  for  the  Bouse  of  Repre- 
aeutatives,  and  also  held  that,  being  so  adopted  and  applied,  it  was  repealed 
by  the  Commonwealth  Electoral  Act  1902,  and  therefore  gave  judgment  for 
the  complainant. 


H.  C.  OP  A. 
1907. 

Mblboubne, 

Sept.  11,  12, 
19. 

Griffith  O.J., 

Barton, 

Isaacs  and 

Higgins  JJ. 


90  HIGH    COURT  [1907. 

H.  C  OF  A.  HMf  that  in  determluing  the  second  point  the  Court  of  Petty  Sessions  ha4i 

1907.  not  exercised  federal  jurisdiction,  and  therefore  that  no  appeal  lay  to  the 

^^* — '  High  Court  from  their  decision. 

Miller 

Hawkts.     Appeal  from  a  Court  of  Petty  Sessions  of  Victoria. 

Thomas  W.  Haweis  brought  a  complaint  in  the  Court  of  Petty 
Sessions  at  Prahran  against  John  Miller,  who  was  a  candidate 
for  the  Fawkner  Electoral  Division,  at  the  election  held  on  the 
12th  December  1906,  for  the  House  of  Representatives  of  the 
Commonwealth  Parliament.  Haweis  claimed  £15  for  work  and 
labour  done  in  issuing  and  distributing  circulars  in  connection 
with  Miller's  candidature.  The  case  was  heard  on  2nd  May  1907, 
the  Court  of  Petty  Sessions  being  constituted  by  Mr.  Keogh, 
Police  Magistrate,  and  two  honorar3^  Justices  of  the  Peace,  and 
an  order  was  made  for  the  amount  claimed. 

An  order  nisi  to  review  this  decision  was  granted  by  BaHaii 
J.,  on  the  grounds : — 

1.  That  the  complaint  was  not  maintainable  having  regard  to 
sec.  31  of  the  Constitution  and  sec.  282  of  the  Constitution  Act 
Aiiieiidvunt  Act  1890  (Vict.). 

2.  That  the  jurisdiction  exercised  by  the  Court  of  Petty 
Sessions,  being  federal  jurisdiction,  was  exercised  in  a  manner 
contrary  to  the  provisions  of  sec.  39  (2)  (rf)  of  the  Judiciary 
Act  1903. 

The  order  nisi  now  came  on  for  argument. 

Arthur,  for  the  appellant.  The  question  is  whether  the  pro- 
hibition in  the  Victorian  Constitution  Act  Amendment  Act  1890, 
sec.  282,  against  the  bringing  of  an  action  for  work  and  labour 
done  in  and  about  an  election,  applies  by  virtue  of  sec.  31  of  the 
Constitution  to  elections  for  the  House  of  Representatives.  The 
Commonwealth  Parliament  has  not  otherwise  provided  within  the 
meaning  of  sec.  31  of  the  Constitution.  The  Commonwealth 
Electoral  Act  1902  is  not  a  complete  code,  and  does  not  repeal  all 
the  State  legislation,  so  far  as  by  sec.  31  of  the  Constitution  it  was 
made  applicable  to  federal  elections,  but  only  repeals  those  pro- 
visions of  the  State  legislation  which  are  inconsistent  with  it,  or 
as  to  which  an  intention  is  shown  that  they  should  not  apply :  See 
Quick  and  Garran's  Constitution  of  the  Australian  Goramon' 
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umlth,  pp.  427,  467,  471 ;  StcUe  of  Tasmania  v.  The  Cmnmrn-  tl.  C.  op  a 
iceaUk  and  Victoria  {\)\  Ex  parte  Siebold  (2).  The  Parliament  ^^'• 
of  a  State  may  go  on  making  laws  as  to  federal  elections  so  long 
as  they  are  not  inconsistent  with  federal  legislation.  Sec.  282  of 
the  Constitution  Act  Amendment  Act  1890  is  a  law  relating  to 
electioas  within  the  meaning  of  sec.  31  of  the  Constitution  : 
Henningsen  v.  WiUiams  (3X 

The  determination  of  this  question  involves  the  construction  of 
sec.  31  of  the  Constitution,  and  therefore  was  a  matter  of  federal 
jarisdiction.  For  that  reason  a  Court  of  Petty  Sessions  constituted 
of  a  Police  Magistrate  and  two  Justices  had  no  jurisdiction  to 
hear  it:  Judiciary  Act  1903,  sec.  39  (2)  {d).  For  the  same 
reason  an  appeal  lies  to  this  Court. 

[He  also  referred  to  Cope  v.  Cope  (4) ;  Gamett  v.  Bradley  (5).] 


H,  Barretiy  for  the  respondent  This  matter  came  before  the 
Court  of  Petty  Sessions  as  a  State  matter.  The  only  defences 
stated  were  sec  282  of  the  Constitution  Act  Amendment  Act 
1890,  and  that  there  was  no  debt.  It  was  not  objected  that  it 
was  a  matter  of  federal  jurisdiction. 

The  matter  does  not  involve  the  interpretation  of  the  Consti- 
tution, but  merely  the  interpretation  of  the  Commonwealth 
ElectoraZ  Act  1902.  That  Act  is  a  complete  code,  and  from  the 
time  it  was  passed  the  State  Acts  no  longer  applied  to  federal 
elections.  Sec.  282  of  the  Constitution  Act  Amendment  Act 
1890  is  not  a  law  relating  to  elections,  but  is  a  law  relating  to 
procedure  and  to  the  limitation  of  actions. 


Arthur,  in  reply. 


Cttr  (ulv.  vult. 


The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.  This  is  an  appeal  from  a  Court  of  Petty  Ses- 
sions of  Victoria  which  was  constituted  by  a  Police  Magistrate  and 
other  justices.  The  appeal  is  brought  to  this  Court  on  the  assump- 
tion that  the  matter  determined  by  the  Court  of  Petty  Sessions 


(1)  I  C.L.R.,  329. 

(2)  100  U.S.,  371. 

(3)  27  V.L.R.,  374;  23  AL.T..  02. 


(4)  137  U.S.,  682.  at  p.  686. 

(5)  3  App.  Cas.,  944,  at  p.  965. 


Sept.  1<^, 


^2  HIGH    COURT  [1907. 

Hv  C.  OP  A.  \vas  a  matter  of  federal  jurisdiction,  and  reliance  is  placed  on  sec. 

1^-        39  (2)  (d)  of  the  Jxvdiciary  Act  1903,  which  provides  that :— "  The 

MiLLBK      federal  jurisdiction  of  a  Court  of  summary  jurisdiction  of  a  State 

Haweis      ^hall  not  be  judicially  exercised  except  by  a  Stipendiary  or  Police 

or  Special  Magistrate,  or  some  Magistrate  of  the  State  who  is 

specially  authorized  by  the  Governor-General  to  exercise  such 
jurisdiction."  If,  therefore,  the  Court  was  exercising  federal 
jurisdiction,  it  was  improperly  constituted ;  if  it  was  not  exer- 
cising federal  jurisdiction,  this  Court  cannot  entertain  an  appeal 
from  it.  It  is  necessary,  therefore,  first  of  all  to  inquire  whether 
the  Court  of  Petty  Sessions  was  exercising  federal  jurisdiction 
or  not. 

The  complaint  was  for  work  and  labour  alleged  to  have  been 
done  by  the  respondent  for  the  appellant  at  an  election  for  the 
House  of  Representatives.  The  appellant  relied  on  the  provisions 
of  sec.  282  of  the  Victorian  Constitution  Act  A7)iendment  Act 
1890  that :— "No  action  suit  or  other  proceeding  whatsoever  shall 
be  brought  or  maintained  whereby  to  charge  any  person  upon 
any  contract  or  agreement  for  the  loan  of  money  or  the  doing  of 
any  work  or  service  or  the  supply  of  any  goods  for  or  towards  or 
concerning  or  in  carrying  on  or  prosecuting  any  election  of  a 
member  under  this  Act  or  any  Act  hereby  repealed."  The  appel- 
lant maintained  before  the  Court  of  Petty  Sessions  that  under 
the  Constitution  tliat  section  was  applicable  to  federal  elections, 
relying  on  sec.  31  of  the  Constitution,  which  provides  that : — 
"  Until  the  Parliament  otherwise  provides,  but  subject  to  this 
Constitution,  the  laws  in  force  in  each  State  for  the  time  being 
relating  to  elections  for  the  more  numerous  House  of  the  Parlia- 
ment of  the  State  shall,  as  nearly  as  practicable,  apply  to  elections 
in  the  State  of  members  of  the  House  of  Representatives."  He 
contended  that  this  was  a  law  "  relating  to  elections  "  within  the 
meaning  of  sec.  31,  and  therefore  became  the  law  of  Victoria 
with  regjird  to  federal  elections.  The  respondent  in  answer  to 
that  argument  said  that,  supposing  it  to  be  so,  the  Parliament 
of  the  Commonwealth  had  "  otherwise  provided  "  by  the  Conimari' 
ivealth  Electoral  Act  1902.  There  were,  therefore,  two  questions 
to  be  determined 

This  Court  has  defined  the  meaning  of    federal  jurisdiction 
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more  than  once.  For  the  purpose  of  sec.  39  of  the  Judiciary  H.  C  or  A. 
Act  1903,  it  means  all  matters  over  which  the  High  Court  has, 
under  the  Judiciary  Act,  original  jurisdiction.  The  matter  in 
the  present  case  is  said  to  be  one  over  which  this  Court  has 
jurisdiction  under  sec.  30  of  the  Jvdidary  Act  1903,  which  con- 
fers jurisdiction  '*  in  all  matters  arising  under  the  Constitution 
or  involving  its  interpretation." 

A  question  of  federal  jurisdiction  may  be  raised  upon  the  face 
of  a  plaintiff's  claim,  as  in  Baxter  v.  CoTYimissioners  of  Taxatim^, 
(*VjS.ir.)  (1),  or  may  be  raised  for  the  first  time  in  the  defence,  but 
as  soon  as  the  question  is  raised,  if  the  jurisdiction  of  the  State 
Court  has  been  taken  away,  it  must  stay  its  hand.  As  was  pointed 
out  in  Starin  v.  Xe^v  York  (2)  by  Chief  Justice  Waite : — "  The 
character  of  a  case  is  determined  by  the  questions  involved  : 
OAonie  v.  Bank  of  the  United  States  (3).  If  fix>m  the  questions 
it  appears  that  some  title,  right,  privilege,  or  immunity,  on  which 

4 

the  recovery  depends,  will  be  defeated  by  one  construction  of  th^ 
Constitution  or  a  law  of  the  United  States,  or  sustained  by  the 
opposite  construction,  the  case  will  be  one  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  within  the  meaning  of  that 
term  as  used  in  the  Act  of  1875 ;  otherwise  not." 

But,  in  order  that  the  jurisdiction  of  a  Court  which  starts  with 
juri.sdiction  may  be  ousted,  the  case  must  be  such  that  it  is  noces* 
5«arj'  to  determine  a  question  of  federal  jurisdiction  in  order  to 
decide  the  case.  A  very  similar  rule  is  well  settled  in  the  United 
States  with  regard  to  a  class  of  cases  in  which  under  the  Judici- 
an^  Acts  of  that  republic  an  appeal  lies  to  the  Supreme  Court 
from  the  highest  Court  of  State.  The  point  is  not  quite  the 
same  as  that  now  before  us,  but  it  is  very  analogous.  I  will  refer 
to  one  of  the  later  cases  in  which  the  rule  has  been  stated.  I  read 
from  the  judgment  in  Hale  v.  Akers  (4) : — "  In  Murdock  v.  City 
of  Memphis  (5),  this  Court  announced,  as  one  of  the  propositions 
which  flowed  from  the  provisions  of  the  second  section  of  the 
Act  of  February  5th  1867,  14  Stat.,  386,"  (the  Jvdiciary  Act) 
"embodied  in  sec.  709  of  the  Revised  Statutes  of   1874,  and 


(1)  4  C.L.R.,  1087,  at  p.  1136. 

(2)  11.5  U.8,  248.,  at  p.  257. 

(3)  9  Wheat.,  737,  at  p.  924. 


(4)  132  U.S.,  554,  at  p.  564. 

(5)  20  Wall.,  590,  636. 
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H.  C.  OF  A.  still  in  force,  that  even  assuming  that  a   federal  question  was 

'        erroneously  decided  against  the  plaintiff  in  error,  the  Court  must 

MiLLEB      further  inquire  whetlier  there  was  any  other  matter  or  issue 

Hawkis      ^judged  by  the  State  Court,  which  is  sufficiently  broad  to  main- 

tain  the  judgment  of  that  Court,  notwithstanding  the  error  in 

deciding  the  issue  raised  by  the  federal  question  ;  and  that,  if 
that  is  found  to  be  the  case,  the  judgment  must  be  affirmed, 
without  inquiring  into  the  soundness  of  the  decision  on  such 
other  matter  or  issue.  This  principle  has  since  been  repeatedly 
applied.  In  Jenkins  v.  Loxventhd  (1),  where  two  defences 
were  made  in  the  State  Court,  either  of  which,  if  sustained, 
barred  the  action,  and  one  involved  a  federal  question  and  the 
other  did  not,  and  the  State  Court  in  its  decree  sustained  them 
both,  this  Court  said  that,  as  the  finding  by  the  State  Court  of 
the  fact  which  sustained  the  defence  which  did  not  involve  a 
federal  question  was  broad  enough  to  maintain  the  decree,  even 
though  the  federal  question  was  wrongly  decided,  it  would  affirm 
tlie  decree,  without  considering  the  federal  question  or  expressing 
any  opinion  upon  it,  and  that  such  practice  was  sustained  by  the 
case  of  Murdock  v.  City  of  Memphis  (2)."  After  citing  a  number 
of  cases  in  which  the  principle  had  been  applied,  the  judgment 
continues : — "  It  appears  clearly  from  the  opinion  of  the  Supreme 
Court"  (i.e.,  of  the  State)  "  that  it  was  not  necessary  to  the  judg- 
ment it  gave  that  the  words  '  taking  the  direction  of  the  Arroyo 
Seco '  should  be  construed  at  all.  It  is,  therefore,  of  no  conse- 
quence whether  or  not  that  Court  was  wrong  in  its  conclusions 
as  to  the  meaning  of  the  Huichica  grant."  That  doctrine  is,  as 
I  said,  not  the  same  as  this,  but  it  is  very  similar. 

We  must,  therefore,  inquire  in  this  case  whether  it  was  neces- 
sary for  the  Court  of  Petty  Sessions,  in  order  to  give  effect  to  the 
respondent  8  claim  against  the  appellant,  to  decide  any  question 
arising  under  the  Constitution  or  involving  its  intei-pretation. 
It  was  necessary  to  interpret  sec.  31  of  the  Constitution  to  dis- 
cover whether  sec.  282  of  the  ConstitiUion  xict  A^nendment  Act 
1890  of  Victoria  was  a  law  relating  to  elections,  because  only 
such  laws  were  adopted  by  sec.  31.  The  Court  of  Petty  Sessions 
appears  to  have  thought  that  that  law  was  adopted,  following  a 

(1)  no  U.S.,  222.  '  (2)  20  Wall..  590. 
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decision  of  Hood  J.     But,  whether  they  decided  that  question   H.  C.  of  A 
rightly  or  wrongly,  another  question  remained  to  be  determined 
before  judgment  could  be  given  against  the  appellant,  viz.,  whether      Millkk 
that  provision,  assuming  it  to  have  been  adopted  by  sea  31  of  the      „  ^ 

Constitution,  had  been  repealed  by  the  CominonweobLth  Electoral        

Ad  1902,  that  is  to  say,  whether  the  Commonwealth  Parliament 
had  otherwise  provided.  But  that  was  not  a  question  of  the 
interpretation  of  sec.  31  of  the  Constitution ;  it  was  a  question  of 
the  interpretation  of  the  Act  relied  upon  as  repealing  the  Victorian 
Act  The  Court  of  Petty  Sessions  thought  that  the  Common- 
'Wealth  Electai'al  Act  1902  repealed  sec  282  so  far  as  it  related  to 
Commonwealth  elections.  The  Court  had  jurisdiction  to  construe 
that  Act,  and  they  construed  it  in  that  way.  Their  conclusion 
may  have  been  right  or  wrong,  but  it  was  not  upon  a  matter  of 
federal  jurisdiction.  The  Court  of  Petty  Sessions  as  a  Court 
exercising  State  jurisdiction  had  authority  to  determine  that 
question,  and,  having  that  authority,  might  determine  the  ques- 
tion rightly  or  wrongly,  and  we  have  no  jurisdiction  to  review 
its  decision.  It  follows  also  that  the  Court  was  not  improperly 
constituted.     The  appeal  must  be  dismissed. 

Appeal  diamiased  with  coats. 

Sohcitors,  for  appellant,  Maddock  &  Jamieaon,  Melbourne. 
Solicitor,  for  respondent,  Claude  I,  Lowe,  Melbourne. 

B.  L. 
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COMMISSIONER  OF  INCOME  TAX  (QUEENS- 
LAND)     Appellant; 


AND 


THE  BRISBANE  GAS  COMPANY 


Respondents. 


ON   APPEAL   FROM   THE   SUPREME   COURT  OF 

QUEENSLAND. 


H.  C.  OF  A.    Income  tax — Dividend  out  of  Re-'itrved  Funds — Capitcdization  of  profits — Bonun-^ 


190 


i. 


Brisbane, 
Oct.  2,  3,  4. 


Griffith  C.J., 

BartOD  and 

Isaacs  JJ. 


Consolidated  Income  Tax  Acts  1902-4  {Qd.)  (2  Edw,    VIL  Nos.  10  and  23;  4 
Edio.  VII.  No.  9),  seca.  7  (iv.).  12  (vii.),  20. 

The  directors  of  a  company  which  had  power  to  declare  and  pay  dividends 
only  out  of  profits,  reserved  or  unreserved,  and  to  hold  land  as  part  of  the 
capital  of  the  company,  declared  dividends  in  1905  out  of  an  accumulated 
reserve  fund,  and  out  of  a  sum  representing  profits  on  the  sale  of  a  piece  of 
land  which  had  been  held  by  the  company. 

Held,— 'Qoili  dividends  were  liable  to  be  assessed  for  income  tax  under  sec. 
7  (iv.)  of  the  Queensland  Income  Tax  Acts  1902-4. 

No  grounds  for  exemption  from  such  liability  are  afforded  by  the  fact  that 
the  dividend  declared  from  reserve  fund  was  not  in  fact  paid  in  cash,  but  was 
applied,  in  the  exercise  of  an  option  given  to  the  shareholders,  in  payment  for 
new  shares  issued  to  them  pro  rata  ;  nor  by  the  fact  that  such  dividend  was 
declared  from  a  fund  consisting  of  undistributed  profits  which  had  accumulated 
for  some  years  previous  to  the  Income  Tax  Act  1902,  and  had  already  paid 
income  tax  upon  a  lower  scale  as  undistributed  profits. 

Bouch  v.  Sfrrouk  (12  App.  Cas.,  385),  explained  and  distinguished. 

Judgment  of  Full  Court,  Commisaioner  of  Income  Tax  v.  BrvtbaneOas  Co.^ 
1907  St.  R.  Qd.,  57,  reversed. 

Appeal  from  the  decision  of  the  Full  Court  of  Queensland 
upholding,  on  a  special  case  stated,  the  opinion  of  the  Judge  of 
the  Court  of  Review.     The  Brisbane  Gas  Company,  as  constituted 


5C.LR.]  OF   AUSTRALIA.  97 

under  its  deed  of  settlement  in  1863,  and  incorporated  by  Act  in   H.  C.  of  A. 
1864,  was  empowered,  inter  alia,  to  hold  land  as  part  of  the  ^' 

capital  of  the  Company,  to  declare  dividends  and/or  bonuses  out     Commis- 
of  the  profits,  whether  in  hand  or  placed  to  reserve  ;  and  to  create  j^'cJ'me  Tax 

new  shares,  which  might  be  offered  to  shareholders  as  fully  or     (Queens- 

lakd) 

partly  paid  up  in  payment  of  the  whole  or  part  of  any  dividend  v.  • 

or  bonus  then  payable.     In  1902  the  company  disposed  of  some      gasCo. 

land,  which  had  stood  in  the  books  at  £20,000,  for  £30,000  thus       

making  a  book  profit  of  £10,000.  On  Ist  January  1902  the 
general  reserve  fund,  which  did  not  include  the  profit  on  the  land, 
stood  at  £15,000,  and  increased  with  undistributed  profits  to  more 
than  £20,000  in  1905.  About  £15,000  of  this  reserve  fund  was 
employed  in  the  business  and  in  extensions  of  plant  and  works. 
In  August  1905  the  directors  of  the  company,  on  a  special 
resolution  of  the  shareholders,  decided  to  increase  the  capital  by 
creating  4,000  new  shares  at  £5  each  fully  paid  up,  to  be  oflfered 
pro  raid  to  the  shareholders  at  their  option,  and  £20,000  of  the 
reserve  fund  was  to  be  distributed  "  as  a  dividend,"  payable  at  the 
option  of  the  shareholders  in  cash  or  as  a  set-ofi*  against  shares. 
The  company's  shares  being  worth  more  than  double  par  value, 
all  the  new  shares  were  taken  up  against  the  dividend,  none  of 
which  was  paid  in  cash.  An  ordinary  dividend  of  £16,100  out 
oi  the  year's  profits  was  also  declared,  and  a  bonus  of  £4,900, 
which  was  part  of  the  £10,000  profit  on  the  sale  of  land.  The 
Commissioner  of  Income  Tax  claimed  payment  on  the  total  amount 
of  £41,000,  being  the  dividends  declared  for  1905.  The  company 
disputed  payment  on  the  £20,000  dividend  and  the  £4,900  bonus, 
and  their  objections  were  sustained  by  the  Court  of  Review  and 
the  Full  Court  {diss.  Chubb  J.)  (1). 
The  Commissioner  now  appealed  to  the  High  Court. 

Lukin  and  Macgregor,  for  the  appellant.  The  respondents, 
by  declaring  these  sums  of  £20,000  and  £4,900  as  a  "  dividend  " 
and  a  "  bonus,"  conclusively  bring  themselves  within  the  oper- 
ation of  sec.  7  (iv.)  of  the  In^iome  Tax  Acts  1902-1904,  in 
which  the  amount  of  dividends  declared  is  adopted  as  the 
test  of   the    minimum   sum    assessable   for   income  tax.     The 

(1)  1907  St.  R.  Qd.,  57. 
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,^*        was  declared  as  a  dividend,  and  that  no  dividend  was  in  fact 

CoMMis-     distributed  in  money,  are  irrelevant  to  the  question  whether  or 
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Income  Tax  ^^*  *  dividend  wa«  declared,  which  is  decisive :  R.  v.  Stevenson 
(1).  This  cannot  be  set  up  as  a  distribution  of  capitalized  profits ; 
the  directors  had  power  to  declare  and  pay  dividends  solely  out 
of  profits,  whether  reserved  or  not,  and  not  out  of  capital.  It  is 
equally  immaterial  to  inquire  in  what  year  the  profits  now 
distributed  as  a  dividend  were  earned. 

The  definition  of  "  dividend  "  appeared  in  the  Div^idend  I}uiy 
Act  1890  (Qd.)  (54  Vict.  No.  10),  sees.  2,  6  ;  this  Act  was  repealed 
by  the  Income  Tax  Act  1904,  but  sec.  7  was  adopted  from  the 
1890  Act,  and  the  word  "  dividend  "  used  in  that  section  must 
therefore  bear  the  meaning  given  to  it  by  the  1890  Act :  Mayor 
<Scc,  of  Portsinoiiuth  v.  Smith  (2);  R.  v.  Atkinson  (3);  Parker  v. 
Talbot  (4).  Boack  v.  Sproiile  (5),  upon  which  the  Courts  below 
relied,  is  distinguishable,  being  a  case  of  the  construction  of  rights 
between  a  tenant  for  life  and  remaindermen ;  a  will  speaks  of 
"  income  "  in  a  very  different  meaning  to  that  used  in  a  taxing 
Statute.  Also  that  case  turned  upon  the  shareholders  having 
been  given  no  option  between  taking  shares  or  cash,  whereas  in 
the  present  case  such  an  option  was  given.  In  re  Alsbury, 
Sitgden  v.  Alshxiry  (6) ;  In  re  Northage ;  Ellis  v.  Barjleld  (7) ; 
In  re  Malam  \  Malam  v.  HitcJiens  (8) ;  In  re  Piercy  ;  WkitwJiam 
v.  Piercy  (9) ;  In  re  Bridgeiuater  Navigation  Co,  (10) ;  In  re 
Armitage  ;  Armitage  v.  Garnett  (11). 

Although  the  £4,900  may  not  have  been  a  true  profit  of  the 
company's  business,  but  an  increase  of  capital  assets,  yet  the 
company  has  chosen  to  treat  it  as  income  and  declare  it  as  a 
bonus  or  dividend. 


LiUey,  for  the  respondents.  No  tax  was  payable  under  the 
Income  Tax  Act  1902  on  profits  earned  before  1902,  nor  under 
the  Income  Tax  Act  1904  on  profits  earned  before  1904;  the 

(1)  7Q.L.J.,7. 

(2)  10  App.  Gas.,  364,  at  p.  371. 

(3)  3  C.L.R.,  632,  at  p.  639. 

(4)  (1905)  2  Ch..  643. 

(5)  12  App.  Caa.,  385. 

(6)  45  Ch.  D.,  237. 


(7)  60  L. J.  Ch.,488. 

(8)  (1894)  3  Ch.,  578. 

(9)  (1907)  1  Ch.,239. 

(10)  (1891)  2  Ch.,  317. 

(11)  (1893)  3  Ch.,  337. 
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question  is  not  concluded  by  the  distribution  of  these  profits  as  a   ^^*  ^-  ^'  ^* 
"  dividend,"  as  these  Acts  are  intended  only  to  tax  current  profits       s_^ 
made   and  distributed  or  accumulated   since   their  enactment :     Commis- 
Income  Tux  Acts,  1902-4,  sees.  7  (iv.),  39  (iii.).     The  1904  Act  i^',^m*^tIx 
can  only  have  retrospective  action  so  far  as  is  provided  by  sec.  2,    (Qukbws. 
and  then  only  as  regards  the  years  1902-3-4.  ^    v. 

Under  sec  12  (ii.)  of  the   1902  Act,  the   Commissioner,   in     GasCo/ 
estimating  the  amount  of  income  tax  on  profits  of  a  company,  ' 

most  deduct  the  amount  paid  by  the  company  in  dividend  tax ; 
he  has  the  option  of  choosing  between  taxing  on  the  dividend  at 
Is.  in  the  £,  or  on  the  income  at  6d.  in  the  £.  Dividend  tax  and 
income  tax  were  alternative  to  each  other.  Hence,  since  the 
respondent  company  in  1902-3-4  paid  in  dividend  tax  amounts 
greater  than  what  they  would  have  had  to  pay  at  the  lower  rate 
in  income  tax  on  the  whole  of  the  profits  made  in  any  of  those 
years,  the  profits  not  distributed  in  those  years  have  passed  the 
time  when  they  would  have  been  liable  to  income  tax.  That 
liability  having  been  compounded  for,  those  profits  cannot  now 
be  again  subjected  to  that  liability.  If  the  appellant  is  right, 
undistributed  profits  must  pay  6A  in  the  £  in  the  year  when 
earned,  and  Is.  in  the  £  when  declared  as  a  dividend,  a  total  of 
Is.  6d.  in  the  £.  The  Income  Tax  Acts  operate  in  annual  fiscal 
periods,  and  were  not  intended  to  follow  up  the  profits  in 
continuous  succession  ;  each  year  is  cleared  off  when  it  is  paid. 

No  dividend  was  actually  declared  at  all,  in  form  or  in 
substance ;  there  was  only  a  special  resolution,  a  circular  to  share- 
holders, and  an  allotment  of  shares,  merely  a  book  entry  against 
assets  used  as  capital  in  the  business ;  it  was  never  intended  to 
be  "  paid "  as  a  real  dividend  would  be ;  and,  as  in  Bouch  v. 
Bproule  (1),  although  an  option  was  held  out,  there  was  really  no 
option,  because  the  dividend  was  not  declared  against  any  cash 
assets :  GUhertaan  v.  Fergusan  (2) ;  Commisaioners  of  Inland 
Revenue  v.  Angus  (3) ;  R.  v.  Stevenson  (4). 

The  £4,900  was  not  declared  out  of  profits  of  the  company's 
business  undertakings ;  it  was  merely  an  accretion  to  capital,  an 

(I)  12  App.  Gu.,  .385,  at  p.  398.  (.3)  23  Q.B.D.,  579. 

<2)  7  Q.B.D.,  56-2.  (4)  7  Q.L.J.,  7. 
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'       profits :  Mooney  v.  Ccytninissioners  of  Taxation  (N.S.W.)  (1). 

COMMIS- 

Inc'I)mT  iufrm  in  reply.      Until  1904  the  Dividend  Ditty  Act  1890 

(Qtteens-     was  separately  administered  from  the  Incmne  Tax  Act  1902 ;  the 

t;.  combination  of  both  Acts  in  1904  did  not  operate  to  relieve 

(?A8^Co.*^     accumulated  profits  from  taxation  when  declared  as  a  dividend. 

The  1904  Act  did  not  impose  a  double  burden ;  it  afforded  relief, 

by  allowing  the  deduction  of  the  6d.  in  the  £  paid  on  profits 
under  the  Income  Tax  Acts  from  the  formerly  additional  amount 
payable  at  Is.  in  the  £  under  the  Dividend  Duty  Act  1890. 
Whether  the  dividend  was  a  book  entry  or  not,  it  was  "  paid  "  in 
substance  and  in  fact ;  the  unanimous  choice  of  the  shareholders 
proved  that  the  allotment  of  shares  was  a  payment  more  valuable 
than  actual  cash. 

Gar.  adv.  wit. 

Griffith  C.J.  This  is  an  appeal  by  the  Commissioner  of 
Income  Tax  from  the  judgment  of  the  Supreme  Court,  on  a 
special  case  stated  by  the  Court  of  Review  under  the  Income  Tax 
Act  1902.  The  claim  made  is  in  respect  of  two  sums'  of  £20,000 
and  £4,900,  which  were  distributed  by  the  respondents  amongst 
their  shareholders  in  the  year  1 905,  and  which  the  Commissioner 
claims  to  have  been  dividends  within  the  meaning  of  the  7th 
section  of  the  Income  Tax  Acts  as  they  now  stand,  and  therefore 
dutiable  as  income  whether  the  money  was  received  during  the 
year  1905  or  not.  Sec.  7  provides  that  there  shall  be  charged, 
levied,  collected  and  paid  an  income  tax  in  respect  of  the  annual 
amount  of  the  incomes  of  all  persons  at  the  rates  following,  and 
then  follows  a  table.  Sub-sec.  (iv.)  of  that  section  provides  that 
the  tax  on  the  incomes  of  all  companies  shall  be  one  shilling  in 
each  and  every  pound,  and  then  follow  two  provisoes.  The  first 
is : — "  Provided  that  the  income  subject  to  the  tax  of  every 
company  having  it«  head  office  or  chief  place  of  business  in 
Queensland  shall  be  assessed  at  not  less  than  the  amount  of  the 
dividends  declared  by  such  company  during  the  year  in  respect  of 
which  the  assessment  is  made.     Provided  further  that  where  any 

(1)  3C.L.R.,221. 
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of  the  profits  of  such  company  remain  undistributed  amoiigst-the   H-  C.  of  A. 

ahareholders  then  upon  such  undistributed  profits  only  sixpenc^      * 

in  each  pound  shall  be  payable  as  income  tax ;  and  should  any 

part  of  such  undistributed  profits  be  afterwards  distributed  as 

dividends,  the  amount  already  paid  as  tax  shall  be  allowed  for  in 

computing  the  amount  of  tax  payable  on  such  dividend."     On 

that  proviso  the  Commissioner  rests  his  case.      He  says  that  it  is 

a  fact  that  the  respondents,  who  are  a  company,  and  have  their 

head  office  in  Queensland,  declared  in  the  year  1905  a  dividend,  or 

rather  two  dividends  of  the  sums  of  £20,000  and  £4,900,  and  that 

by  the  operation  of  this  section  they  cannot  be  heard  to  say  that 

their  income  in  that  year  was  less  than  that  amount.      He  says 

they  come  within  the  literal  words  of  the  Act,  and,  in  the  case  of 

a  taxing  Act,  that  is  sufficient. 

Now  the  facts  with  respect  to  the  dividends  may  be  briefly 
stated  thus : — The  company  was  formed  in  1864  under  a  deed  of 
settlement,  ijvhich  was  afterwards  incorporated  in  a  Statute.  By 
clause  64  of  the  deed  of  settlement  the  directors  are  authorized 
from  time  to  time  to  declare  out  of  the  profits  of  the  company — 
whether  the  profits  have  besn  from  time  to  time  placed  to  the 
reserved  fund  or  not — ^a  dividend  or  bonus,  or  a  dividend  and 
bonus ;  but  no  such  dividend  or  bonus  shall  be  payable  except 
out  of  such  profits.  Before  the  year  1905  a  reserve  fund  had 
been  accamulated  by  the  company,  which  in  that  year  stood  at 
a  larger  sum  than  £20,000.  In  that  year  the  directors  called  a 
general  meeting  of  the  company,  at  which  a  resolution  was 
passed  that  £20,000  of  the  reserve  fund  should  be  distributed 
amongnt  the  members  as  a  dividend,  which  dividend  might  be 
drawn  in  cash.  It  was  part  of  the  scheme  under  which  that 
dividend  was  declared  that  4,000  new  shares  of  £5  each  should 
be  issued,  and  that  the  shareholders  to  whom  this  dividend  was 
payable  should  have  the  option  of  taking  up  an  aliquot  number  of 
the  fully  paid  up  new  shares  of  the  company.  As  a  matter  of  fact 
they  all  agreed  to  do  so — and  naturally,  because  the  shares  stood 
at  more  than  100%  premium.  The  other  £4,900  assessed  was  part 
of  a  sum  of  £10,000  profits  earned  by  the  company  or  received  by 
the  company  in  the  year  1902  or  1903,  but  which  had  not  been 
treated  as  part  of  the  current  revenue.      That  was  divided  in  the 
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•  forrji  vc  a  bonus  in  the  year  1905.  The  sum  of  £20,000  was  all 
darned  before  1905.  The  respondents  maintain,  first  of  all,  that 
'these  are  not  dividends  at  all  within  the  meaning  of  the  Act. 
The  word  dividend  does  not  really  require  any  interpretation, 
although  there  has  been  on  the  Statute  Book  in  Queensland  a 
Dividend  Duty  Act,  to  which  I  shall  directly  refer,  in  which  there 
was  a  definition  of  a  dividend.  But,  when  the  articles  of  associa- 
tion of  a  company  provide  that  the  accumulated  profits,  whether 
they  have  been  placed  to  reserve  fund  or  not,  may  be  divided  by 
way  of  dividend  amongst  the  shareholders,  and  after  that  the 
shareholders  by  resolution  resolve  to  distiibute  them,  I  think  it 
is  very  hard  to  say  that  the  amount  then  distributed  is  not  a 
dividend.  As  to  the  £4,900,  there  can  be  no  doubt  that  it  was  a 
dividend,  called  a  bonus ;  but  the  respondents  say,  "  even  if  these 
were  dividends,  yet  this  is  an  Income  Tax  Act,  and  the  intention 
of  the  Act  was  only  to  tax  income,  and  this  money,  although  it  was 
in  one  sense  a  dividend,  and  mig;ht  jyrimd  facie  come  within  the 
meaning  of  sub-sec.  (iv.)  of  sec.  7,  cannot  be  brought  within  the 
true  meaning  of  that  section,  because  tlie  ruling  principle  of  the 
Act  is  to  tax  income."  That  is  a  plausible  argument,  and  possibly 
if  the  words  were  ambiguous  it  might  be  capable  of  acceptation. 
Before  doing  so,  however,  it  will  be  worth  while  to  look  a  little 
further.  That  argument  is  based  upon  this :  The  Income  Tax 
Acts,  when  they  were  brought  in,  were  to  t^x  future  income. 
There  was  no  intention  to  tax  any  previous  income.  It  was 
further  very  unlikely,  to  begin  with,  that  the  legislature  in 
an  Act  dealing  with  future  income  would  use  such  a  phrase, 
"  shall  be  assessed  at  not  less  than  the  amount  of  the  dividend 
declared  by  sucli  company,"  if  it  intended  the  money  earned 
in  the  past  would  be  taxed  as  future  income.  That  argument  is 
very  plausible,  and  if  there  were  no  more  in  the  facts  or  the  law, 
it  might  possibly  be  accepted,  but  I  only  say,  possibly.  I  doubt 
whether  it  should,  if  tlie  case  falls  within  the  literal  meanins: 
of  the  Statute.  If  we  inquire  a  little  further,  we  find  that  this 
section,  which  from  that  point  of  view  looks  like  an  unjust 
attempt  to  tax  past  earnings  by  calling  them  future  income,  was 
in  reality  not  a  clause  imposing  a  new  liability,  but  a  clause 
diminishing  existing  liability — a  clause  passed  in  relief  of  the 
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company,  and   not   for   the  purpose  of  imposing  an  additional  H.  C.  op  a. 
burden  upon  it.    Under  the  Dividend  IkUy  Act,  passed  in  1890,        ^^^^' 
a  tax  of  one  shilling  in  the  pound  was  imposed  on  all  dividends 
declared  by  a  company,  no  matter  from  what  source  they  came, 
or  when  they  were  earned.     In  1902,  when  the  iTicome  Tax  Act 
was  first  introduced,  an  income  tax  of  6d.  in  the  pound  was 
imposed  on  the  proSts  of  all  companies,  whether  distributed  or 
not.     But  the  Dividend  Duty  Act  1890  still  remained  in  force, 
so  that  there  were  two  taxes — 6d.  in  the  pound  on   the  gross 
income,  and  1/-  in  the  pound  on  all  dividends — but  there  was  a 
proviso  that  credit  should  be  given  as  against  the  tax  on  income 
to  the  extent  of  the  amount  actually  paid  by  way  of  dividend 
duty.     If  none  of  the  profits  were  distributed  the  company  paid 
the  whole  6d.  in  the  pound,  aoid  when  they  came  to  be  distributed, 
the  company  paid  1/-  in  the  pound,  so  that  it  might  easily  and 
generally  did  happen  that  they  paid  1/6  in  the  pou^d  on  part  of 
their  profits.     Then  in  the  year  1904  the  legislature  repealed  the 
Dii'idend  Duty  Act  1890,  and  substituted  the  provision  as  it  now 
stands,  that  is  to  say,  the  company  was  to  pay  1/-  in  the  pound  on 
all  its  profits,  with  a  proviso  that,  "  where  any  of  the  profits  of 
such  company  remain  undistributed  amongst  the  shareholders  then 
upon  such  undistributed  profits  only  sixpence  in  each  pound  shall 
be  payable  as  income  tax ;  and  should  any  part  of  such  undis- 
tributed   profits   be   afterwards    distributed,  as  dividends,   the 
amount  already  paid  as  tax  shall  be  allowed  for,  in  computing 
the  amount  of  tax  payable  on  such  dividend."      The  result  was 
that,  instead  of  a  company  being  liable  to  pay  1/6  in  the  pound, 
it  pays  no  more  than  1/-.     It  is  still,  as  before,  required  to  pay  a 
tax  of  1/-  in  the  pound  on  all  its  dividends.      That  being  the 
change  made  in  the  law,  a  construction,  which  at  first  sight  seems 
plausible,  becomes  highly  improbable,  and  there  is  no  reason  why 
the  literal  meaning  should  not  be  given  to  the  words  "  that  the 
income  subject  to  the  tax     .     .     .     shall  be  assessed  at  not  less 
than  the  amount  of  the  dividends  declared   by  such  company 
during  the  year  in  respect  of  which  the  assessment  is  made." 
During  the  year  1905  the  dividends  declared  by  this  company 
included  those  two  sums.      There  were  other  dividends  declared, 
but  in  respect  of  them  no  question  arises.     There  is  no  reason 
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H.  C.  OF  A.  yirhy  the  literal  words  of  the  section  should   not  be  adopted — 
there  is  no  escape  from  it. 
CoMMis-  It  was  contended  as  a  subsidiary  point,  that  with  respect  to 

In!SmTta*x  *^^®  £4,900,  the  respondents  are  entitled  to  the  benefit  of  the 
proviso  I  have  just  read,  and  that  arises  in  this  way :  In  1902 
the  dividend  declared  was  about  £15,000,  and  the  dividend  duty 
on  that  was  at  the  rate  of  1/-  in  the  pound.  Now  £10,000  were 
the  profits  earned  in  that  year,  of  which  the  £4,900  formed  a 
part,  and  it  was  argued  that  any  income  tax  payable  upon  it 
would  have  been  covered  by  the  dividend  duty  actually  paid, 
because  the  dividend  duty  paid  would  have  been  sufficient  to 
defray  the  income  tax  on  an  income  of  £30,000,  which  was 
greater  than  the  actual  profits,  with  more  than  £10,000  added. 
But  they  cannot  bring  this  within  the  proviso,  because  they  did 
not  pay  any  income  tax.  They  paid  dividend  duty  because  they 
were  bound  ik)  do  it,  but  they  did  not  in  fact  pay  any  income  tax 
on  that  £10,000,  so  that  they  cannot  bring  it  within  the  words  of 
the  proviso,  and,  for  the  reasons  I  have  given,  I  do  not  think  they 
bring  it  even  within  the  spirit  of  it.  The  majority  of  the  learned 
Judges  of  the  Supreme  Court,  and  the  learned  Judge  of  the  Court 
of  Review,  thought  the  case  was  to  a  great  extent  governed  by 
the  principles  laid  down  in  Bouch  v.  Sproule  (1),  but  that  was  a 
case  between  tenant  for  life  and  remainderman,  under  the  terms 
of  a  will  by  which  the  income  was  given  to  the  tenant  for  life. 
Very  different  questions  arise  in  a  case  of  that  sort.  There,  wliat 
the  Court  had  to  do  was  to  discover  what  was  the  meaning  of  the 
testator's  words.  When  he  said  the  tenant  for  life  was  to  have  the 
income,  did  he  intend  to  cover  a  case  of  a  division  of  past  accumu- 
lated profits  ?  The  House  of  Lords  held  in  that  case  that  he  did 
not.  Here  the  question  is  the  construction  of  a  taxing  Act.  The 
distinction  was  drawn  by  North  J.  in  the  case  of  In  re  Noriliage ; 
Ellis  V.  Barfield  (2),  where  he  adopted  what  seems  to  be  a  rule  of 
common  sense,  that  so  much  of  the  dividend  as  was  really  payable 
in  cash  went  to  the  tenant  for  life,  and  anything  that  represented 
profits  would  be  for  the  remainderman.  It  is  quite  unnecessary  to 
deal  with  that  subject  in  this  case.  All  w^e  are  concerned  with  is 
the  interpretation  of  the  Statute.     The  respondents  have  been 
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5  C.L.H.1 


OF    AUSTRALIA. 


105 


brought  within  the  literal  words  of  the  Act,  and  there  is  nothing 
in  the  context  or  in  the  history  of  the  law  to  show  that  these 
words  should  have  any  but  their  literal  meaning.  For  these 
reasons  I  am  of  opinion  that  the  appeal  should  be  allowed,  and 
that  the  respondents  are  liable  to  be  taxed  at  the  rat^  of  1/-  in 
the  pound  on  both  sums.  With  respect  to  the  £4,900,  which 
represented  profits  on  the  sale  of  land,  it  was  said  that  that  was 
capital^  or,  at  any  rate,  came  out  of  the  reserve  fund.  Perhaps 
it  was — I  doubt  it.  Suppose  it  was — the  company  declared  a 
dividend  of  £4,900,  and  I  do  not  think  it  lies  in  their  mouth,  or 
the  Commissioner  of  Taxation,  to  say  that  that  dividend  was 
an  unlawful  one.  They  paid  the  dividend,  and  they  must  pay 
1/-  in  the  pound  upon  it  That  is  made  the  more  clear  by  the 
provisions  of  section  31  (a)  of  the  Act,  which  now  imposes  upon 
the  company  the  duty  of  paying  the  tax  before  they  pay  the 
dividend. 

Barton  J.  I  have  nothing  to  add.  I  find  myself  unable  to 
resist  the  conclusion  that  the  defendant  company  has  brought 
itself  clearly  within  the  terms  of  the  Act,  whatever  hardship  may 
appear  to  be  entailed.  I  therefore  concur  with  the  judgment  just 
delivered. 

Isaacs  J.  read  the  following  judgment.  This  case  was  in  the 
first  instance  heard  by  Judge  Butledge  sitting  as  a  Court  of 
Review  under  the  Income  Tax  Acts  1902-1904. 

In  pursuance  of  sub-sec.  8  of  sec.  55  of  the  Consolidated  Acts 
His  Honor  stated  u  special  case  for  the  opinion  of  the  Supreme 
Court,  from  whose  judgment  this  appeal  is  brought.  To  the 
special  case  the  learned  Judge  who  stated  it  mentioned  in  one  of 
the  paragraphs  that  he  annexed  copies  of  the  notes  of  evidence 
taken,  the  exhibits  admitted,  and  his  judgment.  The  annexures 
however  form  no  part  of  the  special  case  itself,  and  must  simply 
be  disregarded.  Both  the  Supreme  Court  and  this  Court  are 
confined  to  the  special  case  for  the  purpose  of  ascertaining  the 
facts,  and  although  the  reasons  of  the  learned  Judge  may  materi- 
ally assist  an  Appellate  Court  in  its  deliberations,  they  are  quite 
outside  the  statutory  material  on  which  the  decision  of  the  Court 
of  Appeal  must  be  founded. 
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Looking  then  to  the  special  case,  it  appears  that  on  4th  August 
1905  the  company  passed  resolutions  to  increase  the  capital  of 
the  company  by  creating  4,000  new  shares  of  £5  each,  the  then 
members  of  the  company  to  have  the  option  of  taking  them  up 
in  certain  proportions,  and  the  sum  of  £5  to  be  immediately 
called  up.  The  4th  resolution  is  as  follows :  (His  Honor  read  the 
resolution  and  continued).  Shares  not  taken  up  were  to  be  sold 
by  public  auction  and  the  proceeds,  less  £5  and  certain  other 
sums,  were  to  be  divided  among  members  declining  to  take  up 
their  proportion  of  shares.  The  Gtli  and  7  th  resolutions  are  as 
follow  :  (His  Honor  read  the  resolutions,  and  continued). 

The  directors  carried  out  the  resolutions,  and  it  must  be  assumed, 
there  being  no  evidence  to  the  contrary,  that  they  acted  formally 
and  in  accordance  with  the  provisions  of  the  deed  of  settlement. 

Par.  15  of  the  special  cose  is  as  follows  :  (His  Honor  read  the 
paragraph,  and  continued). 

The  Commissioner  of  Income  Tax  claims  that  these  facts 
render  the  company  liable  to  pay  income  tax  at  the  rate  of  Is.  in 
the  pound  on  £19,730. 

Mr.  Lilley  contended  in  the  first  place  that  his  client  was 
clear  of  the  Income  Tajc  Act  1902  as  to  these  profits,  assuming 
them  to  be  profits,  because  they  were  earned  before  the  passing 
of  the  Income  Tax  Act 

His  argument  I  confess  impressed  me  considerably.  But  the 
words  of  the  Act  are  too  strong  to  give  eflfect  to  it,  especially 
when  sec.  7(iv.)  is  read  in  conjunction  with  sees.  12(vii.)  and  31  (a). 

The  legislature  evidently  had  in  its  mind  a  deliberate  intention 
to  tax  profits  divided  in  any  year  by  a  company  among  its  share- 
holders Cjuite  irrespective  of  the  time  when  those  profits  were 
made  by  the  company.  Full  protection  is  given  by  the  2nd  pro- 
viso to  sec.  7  (iv.)  against  taxing  the  same  income  twice  by  way 
of  income  tax.  There  is  no  reason  therefore  for  departing  from 
the  primary  meaning  of  the  words  in  sec.  7  (iv.),  "  The  dividends 
declared  by  such  company  during  the  year  in  respect  of  which 
the  assessment  is  made." 

Then  a  view  was  urged  for  the  respondents,  which  has  been 
accepted  by  both  the  Court  of  Review  and  the  majority  of  the 
Supreme  Court,  that  the  company  is  at  liberty,  notwithstanding 
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the  apparent  declaration  of  a  dividend,  to  go  behind  it,  and  to   H-  C.  of  A. 
show— as  it  claims  it  has  shown — that  it  is  nevertheless  free 
from  the  tax,  because  there  never  was  any  real  intention  to 
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divide  profits,  or  to  pay  a  dividend  in  cash,  but  merely  to  increase  i^coM,f  tax 

capital,  and   that   what  the   shareholders   received,  and    were 

always  intended  to  receive,  was  in  fact  capital.     It  is  not  denied 

that  profits  had  been  made  which  would  certainly  at  one  time 

have  been  properly  applied  to  the  payment  of  dividends,  but  it 

is  said  as  they  had  been  in  fact  employed  in  the  business  they 

had  ceased  to  be  divisible  profits,  and  had  become  in  some  sense* 

capital,  and  at  least  were  not  in  such  a  condition  as  to  justify 

the  conclusion  that  they  were  ever  intended  to  be  paid  over  as 

dividends. 

The  case  of  Bouch  v.  SproiUe  (1),  was  relied  on  for  this  position. 
The  decision  of  the  House  of  Lords  determined  certain  principles 
of  law,  which  are  summarised  in  Lindley  on  CoTnpaniea,  6th  ed., 
at  p.  742,  and  then  applied  them  to  the  facts,  the  ultimate  deter- 
mination turning  entirely  on  the  view  their  Lordships  took  of  the 
facts  before  them. 

In  arriving  at  their  conclusion  of  fact  the  learned  Lords 
took  into  consideration  many  circumstances.  They  thought  it 
important  that  the  company  had  by  its  articles  of  association 
power  to  capitalize  its  profits,  they  interpreted  the  directors' 
annual  report  and  balance  sheet,  they  looked  at  the  financial 
position  of  the  company,  the  market  value  of  the  shares,  the 
form  of  the  document  sent  out  to  shareholders,  and  the  way  in 
which  the  books  were  kept,  all  of  which  had  more  or  less  weight 
in  the  minds  of  their  Lordships. 

A  similar  course  has  been  adopted  here  to.  sustain  the  position 
of  the  respondents,  and  the  Courts  below  have  held  that  the  view 
of  the  facts  presented  by  the  respondents  is  correct. 

I  lay  aside  the  possible  results  of  establishing  that  the  resolu- 
tions did  not  mean  what  they  plainly  said,  and  that  the  scheme 
was  to  that  extent  misleading,  and  in  substance  a  transgression 
of  the  provisions  of  the  deed  of  settlement,  and  consider  the 
argument  solely  in  its  relation  to  this  revenue  Statute.  I  do  not 
think  it  at  all  permissible  to  embark  on  this  elaborate  investiga- 
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IntomTtax  ^^^  therefore  I  do  not  examine  the  facts  with  any  such  view. 
Tlie  language  of  the  Statute  lends  no  countenance  to  such  an 
investigation  in  that  case. 

It  lays  a  tax  on  the  income  of  a  company  for  a  given  year  of 
1/-  in  the  pound.  But  the  ascertainment  of  a  company's  profits  is 
not  always  an  easy  process,  the  very  cases  relied  on  demonstrate 
Ihat,  and  it  seems  to  me  the  legislature  by  this  Act,  not  only  deter- 
mined by  the  sections  I  have  already  quoted  to  tax  all  profits 
actually  divided  in  any  year,  but  provided  also,  in  the  case  of  a 
dividend  declared,  a  simple  and  decisive  means  of  establishing  up 
to  a  certain  limit  that  there  was  taxable  income  and  the  amount 
of  it,  and  so  of  avoiding  the  complicated  inquiry  otherwise 
accessary. 

When  a  company  openly  asserts  that  it  has  profits  available  for 
distribution  among  its  shareholders,  and  formally  announces  that 
distribution,  then  to  that  extent  there  was  thought  to  be  no  need 
to  call  for  further  evidence,  for  there  really  can  be  no  better  evi- 
dence against  the  company  than  its  ow^n  public  recognition  of  the 
fact,  and  that  is  made  by  the  Act  conclusive,  and  the  Commis- 
sioner, if  satisfied  to  accept  that  as  proving  the  taxable  income, 
may  do  so  without  question. 

It  would,  in  my  opinion,  be  altogether  reversing  the  manifest 
intention  of  Parliament  if  the  simple  and  undeniable  circumstance 
of  a  dividend  actually  declared  were  allowed  to  be  controverted 
and  turned  into  the  subject  of  such  difficult  questions  of  law  and 
complicated  elements  of  fact  as  have  been  raised  here.  No  such 
defence  is  possible,  according  to  my  reading  of  the  Act,  where  the 
Commissioner  relies  on  the  mere  declaration  of  a  dividend  of 
profits. 

I  hold,  therefore,  that  Boitch  v.  Sproide  (1)  has  no  relevancy 
whatever  to  the  present  case. 

With  regard  to  the  sum  of  £4,900,  if  it  were  permissible  to 
enter  upon  an  investigation  of  the  items,  I  should  feel  some 
doubt.      That  doubt  would  not  arise  on  account  of  the  company 
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not  carrjing  on  a  land  business,  because  the  land  was  held  only 
in  connection  with  the  company's  actual  business.  See  sec.  11  of 
the  Act  and  clause  29  of  the  articles.  My  hesitation  would  be 
occasioned  by  the  provision  in  clause  29  that  the  land  is  to  be 
regarded  as  part  of  the  company  s  capital.  However,  as  already 
Rtated,  I  do  not  think  it  open  to  a  going  company  to  controvert, 
either  as  to  fact  or  amount,  what  would  be  ordinarily  regarded  as 
a  declaration  of  dividend.  This  sum  must  therefore  be  included 
in  the  taxable  amount.  I  agree  that  this  appeal  should  be 
allowed. 
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Griffith  C.J.  The  formal  order  will  be :  Appeal  allowed, 
order  appealed  from  discharged,  and  case  remitted  with  a  declara- 
tion that  the  respondents  are  liable  to  assessment  on  the  sums  of 
£19730  and  £4,900  at  the  rate  of  1/-  in  the  pound.  Respondents 
to  pay  the  costs  of  the  special  case  and  of  the  appeal.  I  do  not 
think  we  have  anything  to  do  with  the  costs  in  the  Court  of 
Review.  The  case  is  remitted  and  is  still  pending  in  the  Court 
of  Review.  It  will  have  to  go  back  to  that  Court  to  dismiss  the 
appeal. 

LuJcin.  Since  the  appeal  the  District  Court  has  entered 
judgment,  notwithstanding  there  was  an  appeal  pending  to  this 
Conrt. 

Griffith  C.J.  Where  the  appeal  is  allowed  any  order  con- 
sequent upon  it  must  be  discharged.  The  case  must  go  back  to 
the  District  Court  Judge,  and  he  will  then  dismiss  the  appeal, 
and  deal  with  the  costs. 

Appeal  allowed.  Order  appealed  from  and 
consequent  orders  discharged.  Case 
remitted  to  District  Court. 


Solicitor,  for   the   appellant,   HeUicar  (Crown   Solicitor  for 
Queensland). 
Solicitor,  for  the  respondents,  T.  0.  Cowlishaw. 

N.  G.  P. 
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STEWART  AND  WALKER     ....      Appellants  ; 

AND 

WHITE  (Trustee  of  Springall,  an  Insolvent)      Respondent. 
ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 

H.  C.  OF  A.    Imolvtncy  Act   1874  {Qd.),  (38  Vict,   No,  5),  «ec.  107— /Vaudu^ii^  prtfemict^ 
1907.  Pressure  by  creditor — "  With  a  view  to  "  prefer — Intention  or  motive, 

"Rri  -nANE  ^  debtor,  who  was  unable  to  pay  his  debts  as  they  became  due  out  of  his 

Q  I  A   "   o  c^^vn  moneys,  handed  to  creditors,  who  were  aware  of  his  financial  position, 

and  had  for  some  time  unsuccessfully  used  pressure,  a  series  of  small  cheques 

Griffith  G.J.,  payable  at  extended  dates  and  representing  the  amount  of  the  debt.     The 

Burton 
and  Isaacs  J  J.  debtor  having?  been  adjudicated  insolvent  within  six  months  : 

Held,  the  payments  were  a  fraudulent  preference  under  the  Insolvency  Act 
1874,  sec.  107.  The  words  **  with  a  view  to  prefer'*  in  that  section  refer  to 
the  intention  or  purpose  of  the  debtor,  and  not  to  his  motive  bringing 
about  that  result. 

Dictum  in  Russell  Wilhina  ds  Sons  Ltd,  v.  OtUridge  PritUing  Go.  Ltd.,  (1906 
St.  R.  Qd.,  172),  relating  to  the  effect  of  pressure  on  the  intention  to  prefer, 
overruled. 

Appeal  from  a  judgment  of  Cooper  C.J.  sitting  in  the  Insol- 
vency jurisdiction  of  the  Supreme  Court  of  Queensland.  The 
insolvent,  Springall,  trading  as  the  South  Brisbane  Butter  Com- 
pany, had  transactions  with  the  appellants,  a  firm  of  butter 
merchants,  during  1906.  In  April  and  May  1906  he  bought 
goods  from  the  appellants  to  the  value  of  £1,091,  and  gave  in 
part  payment  a  cheque  for  £519  which  was  dishonoured.  By 
December  1906  under  severe  pressure  his  debt  to  them  had  been 
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they  became  due  out  of  his  own  moneys,  he  gave  the  appellants       ^ \ 

a  series  of  fifteen  post-dated  cheques,  in  all  £661,  which  fell  due   Stswabt  ft 
and  were  paid  at  various  times  within  two  months.     The  Court     Walkkb 
held  upon  the  evidence  that  the  appellants  were  aware  that  the      White. 
probable  effect  of  the  transaction  would  be  to  give  them  a  prefer- 
ence over  other  creditors.     On  5th  June  1907  the  debtor  was  on 
his  own  petition  adjudged  insolvent,  with  a  deficiency  of  over 
£6,000,  and  the  ofiicial  trustee  of  his  estate  claimed  the  payments 
made  to  the  appellants  as  fraudulent  preferences.     Cooper  C.J. 
declared  the  payments  fraudulent  and  void  against  the  trustee ; 
and  he  found  as  facts : — that  the  payments  were  made  "  with 
a  view  of  giving"  the  appellants  a  preference  over  the   other 
creditors  "  and  imder  pressure  by  them,"  and  that  the  payments 
were  made  "  for  valuable  consideration  but  not  in  good  faith 
within  the  meaning  of  sea  107." 

LiUey  for  the  appellants.  Cooper  C.J.  based  his  judgment 
upon  that  of  the  Full  Court  in  Russell  Wilkiiis  &  Sons  Ltd.  v. 
Outridge  Printing  Co.  Ltd.  (1),  thinking  that  it  bound  him  to 
interpolate  "  or  by  reason  of  pressure  "  after  "  with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditors  "  in  sec. 
107-  The  finding  of  fact  made  by  Cooper  C.J.  as  to  preference  in 
these  payments  was  therefore  due  to  his  having  misdirected  him- 
self, in  reliance  on  the  erroneous  decision  of  the  Full  Court. 

There  was  in  fact  no  intention  shown  on  the  part  of  the  debtor 
to  prefer  the  appellants.  He  was  carrying  on  a  lucrative  butter 
contract  with  a  certain  firm,  and  his  business  was  improving ;  he 
made  these  payments  to  the  appellants  in  order  to  save  the 
business  as  a  going  concern  from  the  severe  and  continuous 
pressure  they  were  applying.  The  cheques  were  payments  of  a 
recognized  trade  debt,  made  in  the  ordinary  way  of  business, 
received  honestly  by  the  appellants,  who  were  told  by  the  debtor, 
and  believed,  that  his  only  creditors  were  well  secured  by  his 
assets,  although  in  fact  there  were  other  larger  creditors  whose 
existence  he  concealed  from  them. 

The  elements  of  good  faith  and  no  pressure  are  immaterial 

(1)  1006  St.  R.  Qd.,  172. 
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H.  C.  OF  A.  undfer  sec.  107  unless  and  until  the  essentials  of  the  first  part  of 
^^^'       the  section  are  proved  in  full  detail.     It  must  be  shown  that  the 
Stewart  &    debtor  made  the  payments  with  the  intention  of  giving  a  prefer- 
Walkek     gj^^g  .  Y^rhereas  the  evidence  is  all  the  other  way,  that  his  intention 
White,      ^ag  to  save  the  business  from  forced  realization  and  keep  it  going 
at  a  profit.      Pressure  cannot  be  interpolated  in  the  middle  of 
the  section ;  it  was  put  in  at  the  end  of  the  section  in  order  to 
negative  the   English  rule  under  which  the  existence   of   any 
pressure  completely  excluded   any  consideration  of  preference. 
The  decision  in  Riu^sell  Wilkiiis  &  Smis  Ltd.  v.  Outridge  Printing 
Co,  Ltd.  (1)  would  make  every  payment  without  exception  a  pre- 
ference, because,  if  made  voluntarily  without  pressure,  it  w^ould  be 
a  preference,  and  if  made  under  pressure,  it  would  equally  be  a 
preference  under  the  rule  of  law  there  laid  down.   The  necessarj* 
proof  of  intention  to  prefer  is  lacking  where  it  is  shown  that  the 
only  desire  in  the  debtor's  mind  was  to  keep  the  business  going  : 
Kinross,  Official  Assignee  of  v.  Robjohris  (2) ;  Bills  v.  Smith  (3) ; 
Castendyck  v.  Official  Assignee  of  McLellan  (4)  ;  Mynott,  Official 
Assignee  of  v.  Afoa  Dairy  Factory  Co.  (5);  In  re  Reiiner  (6)  ; 
Butcher  v.  Stead  ;  In  re  Meldr^im  (7). 

[Isaacs  J.  refen-ed  to  Brown  v.  Kempton  (8).] 

"  With  a  view  to  prefer  "  essentially  demands  a  w^ish  or  motive 
to  desire :  Ex  j^arte  Hill ;  In  re  Bird  (9)  ;  Ex  parte  Griffith  ;  /» 
re  Wilcoxon  (10).  If  pressure  was  the  dominant  motive,  sec.  107 
does  not  apply. 

[Isaacs  J.  referred  to  In  re  Fletcher;  Ex  parte  Sitfolk  (11). 
Where  the  debtor  knew  that  if  insolvency  were  to  supervene 
the  distribution  would  be  disturbed  by  the  payments  made,  this 
is  prhnd  facie  evidence  of  intention  to  prefer.] 

That  presumption  is  rebutted  by  the  evidence,  and  Cooper  C.J. 
was  led  to  find  intention  to  prefer,  as  a  fact,  solely  by  the  erroneous 
view  taken  by  the  Full  Court  with  regard  to  the  effect  of 
pressure.  The  test  is  whether  the  pressure  was  the  dominant 
cause  or  motive  of  the  payment ;  New,  Prance,  &  Ga^i^ranVs 

(1)  1906  St.  R.  Qd.,  172.  (7)  L.R.  7  H.L.,  839. 

(2)  8  N.Z.L.R.,  -224.  (8)  19L.J.C.P.,  169. 

(3)  6  B.  &  a,  314  ;  34  L.J.Q.B.,  68.  (9)  23  Ch.  D.,  695. 

(4)  6  N.Z.L.R.,  67.  (10)  23  Ch.  D.,  69. 

(5)  6  N.Z.L.R.,  177.  (11)  9  Morr.,  8. 

(6)  15N.Z.L.R.,  198. 
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Trustee  v.  Hv/rUing  (1) ;  Sharp  v.  Jackson  (2) ;  In  re  Tweedale ;  H.  C.  or  A. 
Ex  parie  Tweedale  (3) ;  In  re  Airnott ;  Ex  pa/rte  Barnard  (4). 
[Isaacs  J.  referred  to  In  re  Bell  (5).] 


Feez  and  O'SuUivan,  for  the  respondent.  The  debtor  was 
insolvent  in  December  1906  ;  and  at  that  time  he  was  not  carry- 
ing on  a  lucrative  or  improving  business,  because  between  then 
and  the  date  of  filing  his  petition  he  went  £5,000  more  to  the 
bad. 

It  is  immaterial,  even  if  true,  that  Cooper  C.J.  found  it  neces- 
sary to  base  his  findings  on  RitsseU  Wilkins  &  Sons  Ltd,  v. 
Outridge  Printing  Co.  Ltd.  (6).  Leaving  tJie  pressure  out  of 
consideration,  as  sec.  107  directs,  there  is  nothing  left  but  a 
volnntarj'  payment  which  necessarily  was  made  "  with  a  view  to 
prefer."  Where  a  payment  prefers  a  creditor,  the  onus  is  on  the 
person  supporting  the  transaction  to  show  that  there  was  no 
view  to  prefer :  /n  re  Eaton  &  Co. ;  Ex  parte  Viney  (7);  In  re 
Lake  :  Ex  parte  Dyer  (8). 

[Lilley  referred  to  In  re  Laurie ;  Ex  parte  Green  (9). 
Isaacs  J.  referred  to  Ex  paHe  Lancaster ;  Re  Marsden  (10) ; 
Williams'  Bankruptcy  Practice,  8th  ed.,  p.  251.] 

The  burden  of  proving  good  faith  is  on  the  creditor :  Ex  parte 
TaU  (11). 

If  there  is  an  onus  on  the  trustee,  he  has  satisfied  it  by  show- 
ing an  imminent  insolvency,  a  payment  which  injures  the  other 
creditors,  not  made  in  the  ordinary  course  of  business,  not  bond 
fide  on  the  debtor's  part,  and  under  the  suspicious  circumstances 
of  this  series  of  post-dated  cheques.  The  prior  Elnglish  rule  that 
pressure  cannot  coexist  with  intention  to  prefer  depended  on  the 
doctrine  of  dominant  motive ;  this  cannot  apply  to  sec.  107, 
which  was  expressly  framed  to  do  away  with  that  doctrine  and 
its  complications  of  motives  upon  motives :  ToTnkins  v.  Saffery  ; 
Ex  parte  Saffery ;  In  re  Cooke  (12) ;  Btctcher  v.  Stead ;  In  re 
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H,  C.  OF  A.  Mddrum  (1).     The  true  question  under  that  section  now  is,  not 

^^^'  as  to  the  motive  or  desire  of  the  debtor,  but  as  to  his  intention, 

StewabtA  ^^^  pressure  is  excluded  from  consideration  as  an  immaterial 

Walker  fg^^     [They  referred  to  New  Zealand  Bankruptcy  Acts,  48  Vict 


V. 


Whitb.      No.  29,  s.  27,  and  49  Vict.  No.  22,  s.  13.] 
LiUey  in  reply. 


Cur.  adv,  vidi. 


Griffith  C.J.  This  is  an  appeal  from  the  decision  of  the 
learned  Chief  Justice  of  Queensland,  made  upon  a  motion  by  the 
respondent,  who  is  trustee  of  the  property  of  one  Springall,  an 
insolvent,  for  a  declaration  that  certain  payments  amounting  to 
about  £660,  made  by  the  insolvent  within  six  months  of  insol- 
vency to  the  appellants,  were  fraudulent  preferences  within  the 
meaning  of  sec.  107  of  the  Insolvency  Act  1874.  The  case  was 
heard  partly  orally,  and  partly  upon  affidavit.  The  learned  Chief 
Justice  found  as  a  fact  that  at  the  time  when  the  payments  were 
made  the  insolvent  was  unable  to  pay  his  debts  as  they  became 
due  out  of  his  own  moneys ;  that  the  payments  were  made  with 
a  view  to  prefer  the  creditors ;  and  that  they  were  not  received  by 
the  creditors  in  good  faith.  He  also  found  that  the  payments  were 
made  under  pressure.  Reliance  was  placed  by  the  appellants 
upon  the  decision  of  the  Supreme  Court  of  Queensland  in  the 
case  of  Russell  Wilkiiw  cfe  Sons  Ltd,  v.  Outridge  Printiiig 
Co,  (2),  which  was  to  the  eflect  that  the  fact  of  pressure  was 
itself  sufficient  to  bring  the  case  within  sec.  107.  (That  is,  I 
assume,  in  the  absence  of  good  faith.)  They  contend  that  that 
decision  was  wrong,  and  that  the  learned  Chief  Justice  decided 
the  present  case  only  upon  its  autliority.  He,  however,  found 
certain  facts  specifically,  at  the  request  of  the  appellants'  counsel, 
amongst  which  was  that  the  payments  were  made  with  a  view  to 
prefer  the  appellants  over  the  other  creditors, and  underpressure. 
Sec.  107  is  in  these  words  : — "  Every  conveyance  assignment 
gift  delivery  or  transfer  of  property  or  charge  thereon  made 
every  payment  made  every  obligation  incurred  and  every 
judicial  proceeding  taken  or  suffered  by  any  debtor  unable  to  pay 


(I)  L.R.7H.L.,  839. 


(2)  190(J  St.  R.  Qd.,  172. 
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his  debts  as  they  become  due  from  his  own  moneys  in  favour  of   ^'  ^-  ^^  ^' 
any  creditor,  or  any  person  in  trust  for  any  creditor  with  a       ^^^ 
view  of  giving  such  creditor  a  preference  over  the  other  creditors  stkwart  & 
shall  if  a  petition  for  adjudication  of  insolvency  be  presented        alkkb 
against  such  debtor  within  six  montlis  after  the  date  of  making      Whitb. 
taking  paying  or  suffering  the  same  and  adjudication  of  insolvency    Griffith  c.  J. 
be  made  on  such  petition.be  deemed  fraudulent  and  void  as  against 
the  trastee  of  the  insolvent  appointed  under  this  Act  but  this 
section  shall   not   affect  the   rights  of  a    purchaser  payee  or 
incumbrancer   in   good  faith  and  for  a  valuable  consideration." 
The  presumably  relevant  words  in  that  provision  are  "  payee  in 
good  faith.*'      Then  it  proceeds  : — "  Provided  that  pressure  by  a 
creditor  shall  not  be  sufficient  to  exempt  any  transaction  from  the 
operation  of  this  section." 

Sec  107  of  the  Queensland  Insolvency  Act  is  a  transcript  of 
sec.  92  of  the  English  Bankruptcy  Act  1869,  with  the  addition 
of  the  proviso  that  pressure  shall  not  be  sufficient  to  exempt  any 
transaction  from  the  operation  of  the  section. 

Before  the  Act  of  1869  the  rule  as  to  fraudulent  preference 
was  not  expressed   in  any  statutory   provisions.      Under  the 
former  law  the  elements  of  a  fraudulent  preference  were  that  the 
transaction  should  be  made  by  the  debtor  in  contemplation  of 
bankruptcy,  and  that  it  should  be  made  voluntarily.    The  second 
element  was  sometimes  expressed  as  being  with  a  view  of  prefer- 
ring the  particular  creditor.     Under  this  law  it  became  very 
material,  in  considering  whether  the  payment  was  voluntary,  to 
inquire  whether  it  was  made  under  pressure.      For,  if  it  was 
so  made,  the  pressure  might  have  been,  and  was  generally  held 
to  be,  suflBcient  to  negative  the  existence  of  the  element  of  volun- 
tariness.    The  Act  of  1869  substituted  a  definite  rule  for  that  to 
be  collected  from  the  decided  cases.     For  the  inquiry  whether 
the  act  was  done  in  contemplation  of  bankruptcy  it  substituted 
the  inquiry  whether  the  debtor  was  able  to  pay  his  debts  as  they 
became  due  out  of  his  own  moneys,  and  whether  bankruptcy 
occurred  within  a  prescribed  period.     For  the  inquiry  whether 
the  transaction  was  voluntary  it  substituted  an  inquiry  whether 
it  was  made  "  with  a  view  of  giving  "  the  creditors  a  preference 
over  the  other  creditors.     It  was  held  in  England  that  this  sec- 
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II.  C.  OF  A.  tion  left  the  old  rules  as  to  pressure  unaltered^  so  that,  in  deter- 
mining  with  what  "  view  "  the  act  was  done,  it  was  still  necessary 

Stkwart  k   to  consider  whether  it  was  done  voluntarily. 

Walker         j  pg^^g^  ^  remark  that  the  section  contains  two  phrases  open 

White,      to  diflferent  constructions.     The  words  "  with  a  view  of  giving  " 

Griffith  C.J.    may  mean  "  in  order  to  effect  the  result  of  giving,"  or  they  may 

mean  "  actuated  by  a  desire  to  give."     In  one  sense  the  words 

refer  to  an   intention,   in   the   other  to  a  motive.     The   word 

"  prefer  "  also  is  capable  of  meaning  either  that  one  creditor  is  in 

fact  put  in  a  better  position  than  others,  or  that  the  debtor  likes 

one  creditor  better  than  another,  and  therefore  desires  to  give 

him  an  advantage.     In  sec.  92  it  is  obviously  used  in  the  first 

sense,  although  in  argument,  and,  I  fear,  in  some  of  the  cases,  the 

latter  sense  has  inadvertently  crept  in.     This  aspect,  however,  of 

the  question  really  belongs  to  the  word  "  view,"  and  not  to  the 

word  "  preference." 

I  think  that  in  many  of  the  decided  cases  the  word  "  view  " 
has  been  used  in  both  senses  in  the  same  judgment,  and  hence 
some  confusion  has  arisen.  The  difference  between  the  motive 
which  induces  an  act  and  the  end  intended  to  be  attained  by  the 
act  is  recognized  by  the  statute  law  of  Queensland,  (see  Crimiiicd 
Code,  sec.  23),  and  is  very  material  in  construing  sec.  107  of  the 
Insolvency  Act 

The  existence  of  pressure  was  material,  not  for  the  purpose  of 
determining  the  result  intended  to  be  effected,  but  for  detennin- 
ing  the  motive  for  effecting  that  result,  i.c,  for  determining 
whether  the  act  was  voluntary  or  not.  When,  therefore,  it  was 
declared  by  the  Queensland  Act  thAt  pressure  should  not  be 
sufficient  to  exempt  a  transaction,  the  element  of  motive  was  in 
effect  excluded  from  the  new  provisions.  An  act  must  either  be 
voluntary  or  not  voluntary,  and  if  that  fact  is  no  longer  material 
the  word  "  view  "  can  no  longer  refer  to  it. 

It  follows,  I  think,  that  the  words  "  with  a  view  of  giving  "  in 
the  Queensland  section  must  be  read  as  equivalent  to  "  with  an 
intention  to  give."  In  this  regard  I  accept  the  reasoning  of  the 
learned  Judges  of  the  Supreme  Court  of  New  Zealand  in  the  case 
of  Ojjicial  Assignee  of  Kinross  v.  Mohjohns  (1).      I  think  that 

(1)  8N.Z.  L.R.,224. 
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when  a  debtor,  knowing  that  he  cannot  pay  all  his  creditors  in    ^-  C.  of  a. 
full,  deliberately  pays  one  of  them,  he  intends  the  neceasary  con- 
{sequences  of  his  action,  i,e.,  he  intends  to  give  him  a  preference.   Stewart  & 
And  I  think  that  under  such  circumstances  he  makes  the  payment     ^^^^^^ 
with  a  view  of  giving  the  creditor  a  preference  within  the  meaning      ^Vhitb. 
of  sea  107.      Under  the  Statute,  however,  the  intention  of  the     Griffith  c. j. 
debtor  to  prefer  the  creditor  is  not  decisive  as  it  was  under  the 
old  law.    If  the  payment  is  made  in  good  faith  the  creditor  is 
protected.      But,  if  the  payment  is  made  out  of  the  ordinary 
course  of  business,  and  under  such  circumstances  as  to  show  that 
the  creditor  knew  or  had  reason  to  suspect  that  the  effect  of  it 
would  be  to  pay  him  in  full  and  leave  other  creditors  unpaid,  it 
is  not  made  in  good  faith  :  Tomkins  v.  Saffery  (1). 

From  this  point  of  view  pressure  may  be  very  material,  not 
however,  as  aiFording  conclusive  proof  that  the  payment  is  made 
with  a  view  to  give  a  preference,  (which  was  the  view  of  the 
learned  Judges  in  Russell  WUkins  &  Sons  Ltd  v.  Outridge 
Printing  Co.  (2)),  but  as  affording  material  evidence  on  the 
question  whether  the  transaction  was  made  in  good  faith.  To 
this  extent  I  am  unable  to  agree  with  the  judgment  in  that  case, 
though  I  think  it  was  rightly  decided  on  the  whole  facts. 

In  my  opinion  a  payment  made  by  a  debtor  who  is  unable  to 
pay  his  debts  as  they  become  due  from  his  own  moneys,  and 
which  is  not  made  in  the  ordinary  course  of  business,  and  is 
made  under  such  circumstances  that  the  creditor  has  good  reason 
to  suspect  that  he  is  obtaining  a  preference  from  an  insolvent 
debtor,  is  void  under  sec  107.  That  is  to  say,  the  case  is  brought 
within  the  first  part  of  the  section,  and  the  creditor  cannot  bring 
himself  within  the  protective  proviso. 

All  these  circumstances  occur  in  the  present  case.  The  debtor 
was  undoubtedly  unable  to  pay  his  debts  as  they  became  due 
from  his  own  moneys,  and  when  he  paid  the  money,  he  must 
have  known  that  the  effect  would  in  all  probability  be  to  pay 
those  creditors  in  full,  and  leave  the  others  unpaid.  The  pay- 
ments were  not  made  in  the  ordinary  course  of  business ;  they 
were  made  by  giving  a  series  of  small  cheques  extending  over  a 
period  of  two  months  in  respect  of  an  old  debt  which  the  debtor 

(1)  3  App.  Cm.,  213.  (2)  1906  St.  R.  Qd.,  172. 
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H.  C.  OF  A.  had  been  unable  to  pay  for  some  months.      The  creditors  were 

aware  of  all  these  facts,  and  they  must  have  had  very  good 

Stewart  k   reasons  for  believing  that  they  were  getting  an  advantage  over 

^^  ALKKR     ^YiQ  other  creditors.     I  think  that,  whatever  view  is  taken  of  tlie 

Whitk.      findings  of  the  learned  Chief  Justice,  he  was  not  only  justified  in 

Griffith  c. J.    finding  that  the  payments  were  made  with  an  intention  to  prefer 

within  the  meaning  of  the  Statute,  but  on  the  facts,  could  not 

have  properly  come  to  any  other  conclusion.    I  think,  therefore, 

that  the  appeal  must  be  dismissed. 

Barton  J.     While  I  agree  in  the  view  of  the  facts  taken  by 
the   Chief   Justice   of   this   Court,   and  think  that  they  amply 
sustain  the  findings  of  Cooper  C.J.,  I  wish  to  add  a  few  words 
on  the  case  of  Rtissell  Wilkima  &  Sons  Ltd,  v.  Oxitridge  Printing 
Co.  (1)  out  of  respect  to  the  Court  which  decided  that  case.     I 
agree  that  this  appeal  must  be  dismissed  on  grounds   which 
render  it  unnecessaiy  to  rely  on  the  law  there  laid  down,  but  I 
feel  bound  to  go  on  to  say  that  I  cannot  bring  myself  into  accord 
with  the  conclusions  there  arrived  at.   Sec.  107  of  the  Insolvency 
Act  1874  is,  as  Real  J.  points  out,  a  transcript  of  sec.  92  of  the 
English  Act  1869  with  the  addition  of  the  second  proviso,  and 
divesting  it  of  words  which  have  no  relation  to  the  case  of  pay- 
ments, it  reads  as  follows : — "  Every  payment  made  ....  by 
any  debtor  unable  to  pay  his  debts  as  they  become  due  from  his 
own  moneys  in  favour  of  any  creditor   ....  with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditors  shall 
.     .     .     .   be  deemed  fraudulent  and  void  as  against  the  trustee 
of   the   insolvent   appointed  under  this  Act,"  if   a  petition  for 
adjudication   of   insolvency   be   presented   against   such  debtor 
within  6  months  after  the  date  of  making  or  paying  the  same 
and  adjudication  of  insolvency  be  made  on  such  petition.      But 
"  this  section  shall  not  affect  the  rights  of  a     ...     .     payee 
,     .     .     in  good  faith  and  for  valuable  consideration     Provided 
that  pressure  by  a  creditor  shall  not  be  sufficient  to  exempt  any 
transaction  from  the  operation  of  this  section." 

The  Full  Court  of  Queensland  held  (1)  that  the  section  must 
be  read  as  if  in  lieu  of  the  last  proviso,  the  words  "  or  by  reason 

(1)  1906  St.  R.  Qd.,  172. 
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of  pressure  by  such  creditor  "  had  been  inserted  in  the  body  of  ^'  ^'  o'  '^• 

the  section  after  the  words,  "  with  a  view  of  giving  such  creditor 

a  preference  over  the  other  creditors."      In  other  words,  they   Stxwart  & 

treated  the  proviso  as  if,  standing  where  it  does,  it  had  said  that     Walker 

•pressure  by  a  creditor,  in  place  of  a  view  on  the  part  of  the      White. 

debtor  of  giving    such  creditor  a  preference  over  the  other      Barton  j. 

creditors,  shall  itself,   if  the  other  conditions  abovementioned 

exist,  suffice  to  vitiate  the  transaction."  It  is  impossible  to  deter- 

Biine  what  was  in  the  mind  of  the  legislature  except  by  what  it 

lias  said,  and  I  cannot  agree  that  by  anything  it  has  said  it  has 

shown  that  it  had  in  its  mind  anything  like  the  words  suggested 

in  the  judgment  of  Real  J.,  any  more  than  it  had  in  its  mind  the 

words  1  have  just  set  out.    If  it  has  said  the  one  set  of  words,  it 

has  in  effect  said  the  other.      With  all  respect,  I  cannot  see  how 

it  has  said  either.     The  words  of  the  proviso,  being  on  their  face 

dear,  must  be  read  to  mean  just  what  they  say,  or  a  context  as 

plain  or  plainer  must  be  pointed  out  to  show  that  they  mean  less, 

or  more,  or  something  quite  different.     For  that  position  there  is 

no  need  at  this  day  to  cite  any  of  the  numerous  cases  which 

sustain  it.      But  if  the  words  do,  as  I  think  they  must,  in  the 

absence  of  some  such  context,  mean  what  they  say,  then  in  saying 

that  pressure  is  not  enough  to  take  a  transaction  out  of  the 

section  so  as  to  save  it,  they  certainly  cannot  mean  that  pressure 

is  of  itself  enough  to  bring  a  transaction  within  the  section  so  as 

to  vitiate  it. 

I  am  of  opinion  that  the  proviso  means  no  more  than  this, 
that  pressure  is  to  be  taken  into  consideration  with  the  other 
circumstances  of  the  cose ;  that  where  those  circumstances  dis- 
close an  intention  to  prefer,  pressure  is  not  to  prevent  their 
operating  to  bring  a  case  within  the  section:  that  whether  or 
not "  a  view  to  prefer ''  includes  only  an  intention  to  prefer,  it 
eertainly  does  include  such  an  intention.  In  my  judgment  it 
follows  that  where  there  is  a  payment  which  does  in  fact  prefer 
the  creditor  paid  to  the  other  creditors,  and  such  a  payment 
is  made  intentionally  by  a  debtor  actually  unable  to  pay  his 
debts  as  they  became  due  from  his  own  moneys,  and  who 
evidently  knows  his  position  and  the  effect  that  the  payment  will 
have,  he  must  be  taken  to  have  intended  the  preference  that 
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H.  C.  OP  A.  results,  and  therefore  to  have  made  the  payment  with  a  view  to 

prefer ;  and  the  mere  pressure  of  the  creditor  does  not  suffice  to 

Stewart  &    exempt  the  transaction.     In  other  words,  unless  the  payee  has 

^^^^     acted  both  for  valuable  consideration  and   in   good   faith,  the 

White,      transaction  is  void  as  against  the  insolvent's  trustee  impeaching  it. 

Barton  J.  In  the  present  case  all  the  elemental   circumstances  concur 

upon  the  evidence  and  upon  the  findings  of  Cooper  C.J.,  who  had 

the   advantage   of  hearing  oral   evidence   in    addition   to    the 

affidavits.      These   findings  include   one  which  negatives  good 

faith  on  the  part  of  the  appellant  creditors.    I  should  be  loth  to 

interfere  with  them  if  I  were  in  doubt,  but  I  agree  with  them. 

I  am  therefore  of  opinion  that  the  appeal  must  be  dismissed 
with  costs. 


Isaacs  J.  I  agree  that  this  appeal  should  be  dismissed.  The 
first  question  of  law  involved  in  this  appeal  is  the  construction  of 
sec.  107  of  the  Insolvency  Act,  having  regard  to  the  proviso.  The 
Act  was  passed  in  1874  and  the  meaning  attached  to  it  then  must 
be  its  meaning  now.  It  has  been  held  in  RuaseU  Wilkhis  &  Sons 
Ltd,  V.  Outridge  Printing  Co.  (1)  that  the  effect  of  the  proviso 
is  to  so  modify  the  whole  section  as  to  declare  any  payment  to  a 
creditor,  which  is  made  by  an  insolvent  debtor  within  six  months 
of  his  insolvency  and  solely  as  the  result  of  pressure,  and  with  no 
desire  in  fact  to  prefer  the  creditor,  a  fraudulent  preference.  By 
that  decision  pressure  is  either  made  conclusive  evidence  of 
intention  to  prefer,  or  is  erected  into  a  separate  or  co-ordinate 
ground  of  invalidity.  The  reasoning  by  which  the  Supreme 
Court  arrived  at  its  conclusion  may  be  thus  stated.  In  England 
the  Act  of  1869  was  held  to  enact  that  pressure  by  a  creditor  was 
sufficient  in  all  cases  to  exempt  a  transaction  from  the  operation 
of  the  fraudulent  preference  section  ;  therefore  when  the  Queens- 
land legislature  added  the  proviso  to  sec.  107  in  these  words : — 
"  Provided  that  pressure  by  a  creditor  shall  not  be  sufficient  to 
exempt  any  transaction  from  the  operation  of  the  section,"  it 
meant  to  reverse  the  English  rule ;  and  lastly,  reversal  meant  that 
pressure  should  have  exactly  the   opposite  effect,  or   in   other 

(1)  1906  St.  R.  Qd.,  172. 
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words,  as  pressare  ipso  facto  preserved  the  transaction  in  England,   ^«  ^-  o'  ^^ 
therefore  pressure  ipso  facto  avoided  it  in  Qneensland. 

The  words  of  the  proviso  read  in  their  ordinary  sense  have  no  Stbwart  & 
affinnative  operation.  They  merely  declare  that  pressure  of  itself        ^^f* 
shall  not  snffice  to  prevent  a  transaction  from  being  a  fraudulent      VVhitb. 
preference.  ismcsj. 

Before  the  English  Act  of  1869  was  passed  the  law  on  this 
subject  was  laid  down  in  the  leading  case  of  Brown  v.  KeTnpton 
(1)  decided  in  1850  by  a  very  strong  Court.  In  that  case  Parke 
B.,  who  delivered  the  judgment  of  the  Court,  laid  down  that 
pressure  was  immaterial  unless  it  operated  on  the  bankrupt's 
mind  in  inducing  him  to  make  the  payment,  and  that  if  a  pay- 
ment were  made  under  the  influence  of  pressure,  and  also  with  a 
desire  to  give  a  preference  in  the  event  of  bankruptcy,  there  was 
no  fraudulent  preference,  because  the  payment  was  not  voluntary. 

In  1856  in  Hale  v.  AUnutt  (2)  the  case  of  Brown  v.  Kempton 
(l)was  followed,  t/ervts  C.J.  saying: — "There  is  not,  therefore, 
sufficient  ground  for  coming  to  the  conclusion  that  the  pressure 
of  the  defendant  exercised  no  influence  upon  the  mind  of  the 
bankrupt ;  and,  if  it  did  exercise  any,  there  was  no  fraudulent 
preference."  In  1869  in  Edwards  v.  6lyn  (3)  the  Court  of 
Queen's  Bench  followed  Brown  v.  Kempton. 

Then  came  the  Act  of  1869,  which  used  language  different 
from  that  found  in  the  older  law.  Still  the  cases  upon  that  Act 
up  to  1874 — the  material  period  for  ascertaining  the  meaning  of 
Parliament  in  this  case — followed  the  rule  in  Brown  v.  Kempton 
(1).  In  Ex  parte  Tempest ;  In  re  Craven  <fe  MoArshaU  (4),  it  was 
expressly  approved  and  followed  by  Jamss  and  Mdlisk  L.JJ., 
and  its  principle  was  made  the  basis  of  their  decision  in  Ex  parte 
BoUand ;  In  re  Cherry  (5).  In  the  last  mentioned  case,  Sir  O. 
Mdlish  L.J.  said : — "  If  there  has  been  such  a  demand  as  partly 
influenced  the  bankrupt  in  making  the  payment  so  that  he  did 
not  make  it  entirely  volunta/rily,  the  payment  is  not  a  fraudulent 
preference." 

These  cases  show  most  clearly  to  my  mind  that  in  the  first 

(1)  19  L.J.C.P.,  189.  (4)  L.R.  6  Ch.,  70. 

(2)  18  C.B.,  505,  at  p.  527.  (5)  L.K.  7  Ch.,  24,  at  p.  26. 

(3)  2  E.  &  B.,  29. 
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S,  C.  OP  A.  place  to  escape  the  consequences  of  what  otherwise  would  be  a 
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fraudulent. preference,  it  was  always  necessary,  if  pressure  were 
Stewart  &  relied  on,  to  show  that  it  exerted  influence  on  the  debtor's  mind 
Walkkr  — some  influence  was  sufficient — it  need  not  be  the  dominating 
influence ;  but  in  order  to  operate  as  an  exempting  force,  it  had  to 
be  an  effective  element  in  the  transaction  to  some  extent,  and 
that  deprived  the  transaction  of  its  voluntary  character  and 
prevented  the  preference  being  fraudulent.  This  is  put  very 
clearly  by  Vaughan  Williams  J.  in  In  re  BeU;  Ex  parte  the  Official 
Receiver  (1)  in  1892.  He  said : — "  I  cannot  help  feeling  a  sort  of 
envy  of  those  Judges  who  had  to  decide  questions  of  fraudulent 
preference  in  days  gone  by,  and  in  which  one  of  the  plainest  and 
most  simple  of  rules  was  laid  down  to  guide  them.  The  rule  was 
laid  down  by  Baron  Parke  in  the  case  of  Brown  v.  Kempton  (2), 
which  enabled  one,  the  moment  one  had  arrived  at  the  conclusion 
that  honest  pressure  had  something  to  do  with  bringing  about 
the  payment,  to  hold  that  the  payment  in  question  was  not  a 
fraudulent  preference." 

The  learned  Judge  goes  on  to  say  that  later  cases  alter  the  test 
and  says  "  that  the  law  is  well  established  now,  and  that  one  has 
to  ascertain  in  each  case  what  was  the  dominant  motive  which 
operated  on  the  bankrupt's  mind  when  he  made  the  payment  in 
question." 

He  uses  the  expression  "  dominant  motive."  I  prefer  to  say 
"  real  view,"  that  is,  the  real  intention  or  purpose  of  the  debtor, 
as  far  as  interchange  of  words  can  express  the  idea.  In  Ex  parte 
Hill;  In  re  Bird  (3),  Baggallay  L.J.,  says: — "The  substantial 
object  or  view  must  be  the  giving  of  the  creditor  a  preference." 
Bowen  L.J.  (4)  adopts  the  expression  "  the  real  effectual,  sub- 
stantial view  of  giving  a  preference  to  the  creditor."  All  the 
Lords  Justices  hold  distinctly  that  it  need  not  be  the  sole  view. 
I  am  not  sure  howev^er  whether,  having  regard  to  the  observations 
of  Lord  Halsbury  and  Lord  Macna^htcn  as  to  Butcher  v.  Stead 
(5),  the  case  of  Sharp  v.  Jaxikaon  (6),  does  not  establish  that 
even  now  under   English  law  where  real   pressure   exists^  and 


(1)  lOMorr.,  15,  at  p.  17. 

(2)  19L.J.C.P.,  169. 

(3)  23  Ch.  D.,  695,  at  p.  701. 


(4)  23  Ch.  D.,  695,  at  p.  704. 

(5)  L.R.  7  H.L.,  839. 

(6)  (1899)  A.C.,  419 
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exerts  any  inflaence  on  the  debtor  whereby  he   is   induced  to   H-  C.  op  a. 
make  the  payment,  the   transaction   is   outside   the  fraudulent  '* 

preference  section.     It  is  not  necessary  in  this  case  to  decide  that,   stkwart  & 

But  it  is  quite  apparent  that  from  the  earliest  case  to  the  latest     ^^^J^*^ 
whenever  pressure  was  proved  the  person  relying  upon  it  as  an      Whitk. 
exculpatory  fact,  was  called  upon  to  show  that  it  did  in  fact  operate      Isaacs  i. 
apon  the  mind  of  the  debtor  so  as  in  some  measure  to  coerce  him. 
If  80  the  payment  was  not  voluntary  and  was  protected. 

Now  Beat  J.  seems  to  stop  at  this  point,  and  assume  that, 
because  a  {ftiyment  was  made  by  reason  of  pressure,  there  could 
be  no  intention  to  prefer — that,  in  other  words,  pressure  was 
inherently  inconsistent  with  an  intention  to  prefer.  Having 
once  made  this  assumption  he  not  unnaturally  proceeded  to  seek 
for  a  construction  that  would  give  some  effect  to  the  proviso.  As 
it  was  not  necessary  to  call  in  aid  the  proviso  to  prevent  the 
operation  of  something  that  could  not  exist  simultaneously  with 
pressure,  he  held  that  it  must  have  the  effect  of  invalidating  the 
transaction. 

Bat  to  begin  with  the  assumption  that  pressure  is  inherently 
ineonsistent  with  an  intention  to  prefer  is  not  well  founded. 
Pressure  is  certainly  consistent  with  an  actual  preference  ;  it  may 
be  the  very  cause  of  the  debtor  deliberately  doing  something  which 
he  knows  will  have  the  effect  of  preferring,  and  so  may  co-exist 
with  actual  intention  to  prefer,  and  then  in  one  sense  the  prefer- 
ence is  voluntary  because  the  debtor  is  quite  free,  if  he  so  chooses, 
to  adopt  the  course  of  at  once  placing  his  insolvent  estate  in  the 
hands  of  the  law  for  equal  distribution  amongst  his  creditors. 
Bat  because  the  act  is  not  voluntary  in  the  strict  sense,  the  pre- 
ference is  not  regarded  in  English  law  as  fraudulent.  We  need 
only  turn  back  for  a  moment  to  the  English  cases  that  were  open 
to  the  Queensland  Parliament  in  1874  to  see  how  the  Courts 
recognized  the  possible  co-existence  of  pressure  and  of  intention 
or  desire  to  prefer.  In  the  passage  I  have  already  quoted  from 
Brown  v.  Kempton  (1),  Parke  B.  in  so  many  words  adverted  to 
the  instance  of  a  payment  being  made  under  the  influence  of 
pressure,  and  also  with  a  desire  to  give  a  preference  in  the  event 
of  bankruptcy.      So  too  in  the  cases  in  which  that  decision  was 

(1)  19L.J.C.P.,  169. 
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H.  C.  OF  A.  followed.      And  though  not  material  to   ascertaining  what  the 
legislature  meant  in  1874,  it  is  not  out  of  place  in  this  connection, 

Stbwabt^  "to  point  out  that  in  Sharp  v.  Jackson  (1)  Lord  Macnaghten'a 
Walker  judgment  shows  that  in  his  opinion  there  might,  alongside  the 
White,  intention  to  protect  himself  from  pressure,  be  in  the  debtor's  mind 
Isaacs  J.  A  secondary  view  of  preferring  creditors.  The  true  position  then 
is  this :  That  in  1874,  prior  to  the  passing  of  the  Act,  the  law 
was  declared  to  be  that  a  payment,  where  there  was  pressure  in 
fact,  operating  to  some  extent  upon  the  debtor's  mind,  was  exempt 
from  the  fraudulent  preference  law,  whether  there  was  any  other 
view  or  purpose  or  not — even  though  that  other  view  or  purpose 
was  to  prefer  the  creditor.  Now  in  1874  the  legislature  declared 
that  pressure  should  not  any  longer  be  sufficient  to  exempt.  In 
my  opinion,  the  only  effect  of  that  was  that  the  fact  of  there 
being  pressure  was  henceforth,  for  the  purpose  of  determining 
whether  a  preference  was  fraudulent,  to  be  ignored  and  treated 
as  legally  non-existent.  It  was  to  be  discarded  from  considera- 
tion as  having  any  protective  effect  in  law.  If,  after  treating  the 
mere  fact  as  non-existent,  the  circumstances  nevertheless  disclose 
any  view  or  purpose  to  prefer,  however  it  has  arisen,  whether  as 
the  result  of  pressure  or  not,  the  transaction  is  obnoxious  to  the 
Statute — if  not,  there  is  no  fraudulent  preference  because  no 
intention  to  prefer.  There  cannot  be  a  fraudulent  preference 
without  intention  to  prefer ;  and  under  the  present  law  of 
Queensland,  such  an  intention  is  not  overcome  by  the  fact  that  it 
has  been  caused  by  pressure,  nor  by  the  fact  that  there  was 
pressure  which  to  some  extent  and  together  with  the  debtor's 
desire  to  prefer  independently  existing  actuated  the  payment. 

Once  a  real  intention  to  prefer  is  established,  howsoever  it  has 
come  into  existence,  that  is  so  far  sufficient,  and  the  law  makes 
no  allowance  for  its  having  originated  even  in  the  pressure  of 
the  creditor,  and  a  foHiori  if  it  is  merely  accompanied  by  such 
pressure.  But  without  a  view  to  prefer,  an  actual  preference  is 
not  fraudulent.  The  law  is  not  so  inconsistent  as  to  say  that  a 
payment  made  without  pressure  may  not  be  voluntary,  but  if 
made  under  pressure  must  be  regarded  in  all  cases  as  voluntary. 
I  therefore  think  on  principle  that  the  rule  of  law  laid  down  in 

(1)  (1899)  A.C.,  419. 
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Russell  Wilkins  &  Sons  Ltd.  v.   OiUridge  Printing  Co.  (1)   H.C.  ofA, 

1907 

CEDDot  be  supported. 

Some  reliance  was  placed  by  the  learned  Judges  who  decided  stswabt  & 
the  Itussell  Wilkins  Case  and  by  counsel  here  on  the  New  Walkkr 
Zealand  case  of  the  Ojfficial  Assignee  of  Kinross  v.  Robjohns  (2)  VVhitb. 
as  supporting  the  Queensland  decision.  A  careful  examination  Isaacs  j. 
uf  the  New  Zealand  case  leads  me  to  the  conclusion  that,  so  far 
as  it  is  an  authority  at  all  upon  the  Queensland  Statute,  it  looks 
in  quite  the  opposite  direction.  The  Court  in  Robjohns'  Case  did 
not  simply  inquire  whether  the  payment  was  induced  by 
pressure,  and  so  end  the  matter.  They  examined  the  evidence 
closely  to  ascertain  whether  in  fact  the  bankrupt  had  a  view  to 
prefer  his  creditor.  They  found  that  he  had,  because  ho  deliber- 
ately did  what  he  knew  would  give  a  preference  to  that  creditor. 
They  also  found  that  he  was  pressed  to  do  it,  that  it  was  an 
enforced  preference,  but  still  it  was  a  preference  within  the 
meaning  of  the  New  Zealand  Act,  which  recognized  that  a  pay- 
ment with  a  view  to  prefer  might  be  either  voluntary  or  under 
pressure.  The  important  point  is  that  the  New  Zealand  Court 
did  not  merely  ask  whether  there  was  pressure  causing  payment, 
it  thought  it  necessary  to  further  inquire  whether  the  payment 
was  made  in  such  circumstances  as  would  lead  to  the  inference 
that  the  debtor  knew  that  the  creditor  would  be  preferred  to 
other  creditors,  and  therefore  must  be  taken  to  have  intended  to 
prefer  him  ;  and  then  it  applied  the  principle  I  have  already 
adverted  to,  that,  once  given  the  intention,  ib  matters  not  how  it 
originated  whether  out  of  pressure  or  otherwise.  This  too  is 
very  strongly  shown  by  the  judgment  in  Official  Assignee 
of  Mynott  v.  Moa  Dairy  Factory  Co.  (3)  cited  and  relied  on  in 
Robjohns*  Case.  In  Mynoit's  Case,  Prendergast  C.J.,  says  (4) : — 
"  The  law  of  New  Zealand  certainly  recognises  that  there  may 
be  more  than  one  operating  cause ;  for  though  the  act  be  done 
under  pressure  it  may  still  be  done  within  the  meaning  of  the 
amended  provision,  with  a  view  to  give  a  preference."  That, 
would  of  course  depend  upon  the  facts  of  the  case,  but  the  effect 
of  RusseU  Wilkins  Case  is  that  if  done  under  pressure,  it  must 

(1)  1906  St.  R.  Qd.,  172.  (3)  6  N.Z.  L.K.,  177. 

(2)  8  N.Z.  L.R.,  224.  (4)  6  N.Z.  L.R.,  177,  at  p.  184. 
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H.  C.  OF  A.  necessarily  be  done  as  a  fraudulent  preference,  which  is  a  con- 

1907.        elusion  quite  beyond  the  New  Zealand  authorities  as  I  read  them. 

Stewart  &        With  reference  to  the  argument  that  the  debtor  here   was 

Walkku     moved  by  the  hope  of  pulling  through,  I  would  refer  to  the  case 

Whitk.      of  In  re  Vingoe ;  Ex  parte  Viney  (1),  which  shows  that  a  hope 

laiwegj.      of  pulling  through  does  not  necessarily  negative  an  intention  to 

prefer.     It  may   be  coupled  with  a  desire  to  make  the  creditor 

safe  in  any  case,  and  then  a  payment  to  him  is  a  fraudulent 

preference. 

A  Pineal  dismissed  xintk  costs. 

Solicitors,  for  the  appellants,  W.  H.  Wil8<y)i  ct  Heminiiig, 
Solicitors,  for  the  respondent,  Thynne  tfc  Mucartiiey. 

N.  G.  P. 
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Defendant, 

ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 

H.  C.  OK  A.  tirisham  Traffic  Act  1905  {Qd.),  (5  Edw.  VIL  Xo.  18),  »€c,  6— Traffic  RegulatioM 

1907.  — **  -Pcrwii^iwy  "  panaengers  in  excess  of  prescribed  number  to  travd  ofi  tramcctr 

v«>. /  — Duty  of  tramway  conductor — Variance  between  information  and  evidence  at 

BuKSDANK,  to  place — Justices  Act  1886  {Qd.),  (50  Vict.  No,  17),  sec.  48. 

*  In   a  prosecutiou   for  an   ofifence   agaiust  a    by-law    which    prohibits    a 

GrifflthC.J.,  conductor  from  permitting  any  person  in  exsess  of  the  maximum  number 

Harton  and  prescribed   to  travel  on   a  tramcar,  the  fact  that   there  are  more  than  the 

(1)  1  Manson,  4\6. 
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preaeribed  Dumber  actually  travelliug  in  a  iramcar  is  sofficieDt  evidence  of    H.  C.  OF  A. 
rach  permission  on  the  part  of  the  conductor.  1907. 

An  information  ought  not  to  be  dismissed  ou  the  ground  of  a  merely        Kklly 
technical  yarianoe  between  the  information  and  the  evidence  with  regard  to            v, 
the  name  of  the  place  in  which  an  offence  is  proved  to  have  been  committed.  

Decision  of  the  Full  Court :  KeUy  v.  IVigztU,  1907  Q.  W.N.,  1,  reversed. 

The  Brisbane  Tramway  Company  in  1906  ran  tramcars  in  the 
streets  of  Brisbane  and  South  Brisbane.  One  of  their  cars, 
nmmng  from  South  Brisbane  towards  Brisbane,  drew  up  in 
Melbourne  Street  on  the  south  bank  of  the  river,  entered  Victoria 
Place  (a  short  approach  continuing  Melbourne  Street  to  the 
bridge),  and  was  there  boarded  by  police  officers,  who  counted 
the  passengers  while  going  across  the  bridge,  and  found  that 
several  in  excess  of  the  regulation  number  fixed  by  the  Traffic 
B^olations  of  6th  April  1906  (framed  under  the  provisions  of 
the  Brisbane  Tniffic  Act  1905,)  were  travelling  in  the  car.  The 
conductor  was  prosecuted  for  a  breach  of  the  Regulations,  sec. 
XViiL  (5),  which  provides  that  "  no  conductor  shall  .  .  .  permit 
my  person  in  excess  of  the  maximum  number  prescribed  in 
ckuse  2,"  (which  was  50  for  that  type  of  car),  "  to  travel  in  or 
upon  any  tramcar."  The  information  charged  the  offence  as 
having  been  committed  in  Melbourne  Street,  South  Brisbane. 
The  magistrate  dismissed  the  complaint  on  the  ground  that 
there  was  no  evidence  that  any  offence  had  been  committed  in 
Melbourne  Street,  as  the  passengers  were  not  counted  until  after 
the  car  had  left  that  place.  This  decision  was  affirmed  by  the 
Supreme  Ck>urt  (1),  who  added  as  an  additional  ground  that  the 
evidence  did  not  establish  any  "  permission  "  on  the  part  of  the 
conductor. 

The  complainant  appealed  by  special  leave  to  the  High  Court. 

Power  (with  him  Macleod),  for  the  appellant.  "  Permitting  to 
travel"  is  fully  established  by  the  evidence;  the  conductor  is 
the  person  in  charge  of  the  car,  and  knows  when  passengers  get 
on  the  car,  and  has  full  power  to  exclude  any  in  excess  of  the 
prescribed  number  from  getting  on. 

(1)  1907Q.W.N.,  1. 


V. 
WlOZBLL. 
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H.  C.  OF  A.  The  evidence  that  an  offence  was  committed  being  clear,  it  is 
'•  immaterial  that  the  information  is  at  variance,  if  at  all,  with  the 
Kelly  evidence  in  its  statement  of  the  place  where  tlie  offence  occurred : 
Justices  Act  1886,  sec.  48.  As  a  matter  of  fact,  Melbourne  Street 
and  Victoria  Place  are  the  same  street  in  a  direct  line ;  the  place 
where  the  offence  occurred  is  known  by  both  names.  In  any 
case  the  magistrate  was  bound  to  grant  an  amendment  of  such  a 
detail ;  and  this  Court  may  do  so  now:  Gabriel  v.  Rickards  (1) ; 
Keliher  v.  Bleakley  (2). 

Feez  (with  him  Shand  and  Lukiii),  for  the  respondent.  The 
special  leave  should  be  rescinded  ;  this  is  a  trivial  matter  involv- 
ing no  substantial  or  important  question :  Dalgai^io  v.  HauTiah 
(3) ;  Connolly  v.  Meuglier  (4).  The  Traffic  Regulations  have  also 
been  radically  amended,  so  as  to  make  the  present  regulation 
of  no  importance.  If  the  new  by-law — which  enacts  that  if  any 
person  or  persons  in  excess  of  the  maximum  number  prescribed 
"  are "  upon  any  tramcar,  the  conductor  shall  be  guilty  of  a 
breach  of  the  preceding  regulation  {Le.  sec.  xviii.  (5) ) — is  invalid, 
the  whole  question  is  clear ;  the  only  question  therefore  substan- 
tially in  dispute  is  whether  the  new  by-law  is  not  invalid  by 
reason  of  tlie  Traffic  Commissioners  thus  setting  up,  idtra 
vires,  a  new  rule  of  evidence,  and  also  making  a  conductor 
guilty  of  an  offence  even  though  forced  upon  him  by  other 
persons  against  his  resistance.  The  only  evidence  relating  to  the 
locus  of  the  offence  was  that  the  passengers  were  counted  on  the 
bridge.  No  amendment  was  asked  for  in  the  magistrate's  Court, 
and  it  should  not  be  granted  now  :  R,  v.  Justices  of  South  Bris^ 
bane ;  Ex  parte  Thornton  (5) ;  R.  v.  Justices  of  Clifton ;  Ex 
jxiiie  McGovem  (6). 

[Griffith  C.J. — Sec.  48  says  that  the  amendment  "  shall "  be 
made,  and  the  Court  will  therefore  regard  the  amendment  as 
made.] 

There  was  no  evidence  of  "  permission "  by  the  conductor ;  it 
was  not  shown  that  he  had  any  knowledge  of  the  excess  of 
passengers ;  he  would  only  be  guilty  if  he  omitted  to  take  action 

(1)  10  Q.L.J..  143.  (4)  3C.L.R.,  682. 

(2)  1902  St,  R.  Qd.,  61.  (5)  1902  St.  R.  Qd.,  152. 

(3)  1  C.L.R.,  1.  (6)  1902  St.  R.  Qd.,  177. 
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when  he  knew  of  that  excess.     By-laws  cannot  alter  the  rules  of   ^*  C.  of  a. 
evidence:  Somerset  v.  Wade  (1) ;  Sherras  v.  De  Rutzen  (2).  The  '' 

prosecution  must  show  either  guilty  knowledge  or  else  that  the       Kelly 
conductor  did  not  upon  reasonable  grounds  believe  that  the  car     vVigzell 

was  not  overcrowded.      Passengers  jump  up  on  a  car  from  all       

sides,  and  at  all  times,  when  the  conductor  has  no  means  of 
knowing  of  the  excessive  number,  or  of  excluding  the  last 
comers  from  boarding  the  car.  Considering  the  harshness  of  the 
by-law,  and  the  fact  that  the  respondent  has  defended  the  case 
in  the  public  interest,  costs  should  be  allowed  to  the  respondent 
against  the  Crown. 

Pawer  in  reply.  An  unsuccessful  respondent,  who  has  fought 
the  case  through  three  Courts  on  untenable  points,  should  not  be 
awarded  costs. 

Griffith  C.J.  The  defendant,  a  tramway  conductor,  was 
prosecuted  for  the  breach  of  a  regulation  made  under  the 
Bri-Aave  Trafic  Act  1905,  which  provides  that : — "  No  con- 
ductor shall  permit  any  person  in  excess  of  the  maximum 
prescribed  in  clause  2  to  travel  in  or  upon  any  tramcar."  The 
number  prescribed  for  the  tramcar  in  question  was  50.  There 
was  evidence  that  there  were  65  persons  travelling  in  the  tram- 
car,  and  the  defendant  was  the  conductor  of  it.  It  is  said  that 
that  was  not  sufficient  evidence  that  the  defendant  permitted 
them  to  travel  in  the  car.  I  confess  I  have  had  some  difficulty 
in  grasping  the  argument.  When  the  law  prescribes  that  the 
person  in  charge  of  a  vehicle  shall  not  permit  more  than  a 
eertain  prescribed  number  to  enter  that  vehicle,  surely  it  imposes 
on  him  the  duty  to  count  them  to  see  that  not  more  than  that 
nmaber  enter;  otherwise  the  law  would  be  absolutely  futile. 
The  fact,  therefore,  that  there  are  more  persons  than  the  law 
permits  in  the  car  is  evidence,  not  only  that  they  entered  the 
car,  but  that  the  person  in  charge  of  it  allowed  them  to  enter  it. 
There  was,  therefore,  sufficient  evidence  of  permission.  Another 
point  was  made  incidentally  that  the  place  in  which  the  car  was 
alleged  to  have   been  travelling  was  described   as   Melbourne 

(1)  (18M)  1  Q.B.,  574.  (2)  (1895)  1  Q.B.,  918. 
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H.  C.  OF  A.  Street,  South  Brisbane,  whereas  its  true  name  is  Victoria  Place. 
According  to  the  case  stated,  it  bears  both  names.  It  is  the  end 
Kellt  of  Melbourne  Street,  where  that  street  joins  Victoria  Bridge,  and 
it  is  sometimes  called  Victoria  Place.  If  there  were  anything  in 
the  point  at  all,  it  would  be  cured  by  sec.  48  of  the  Justices  Act, 
which  declares  that  objections  to  variances  of  that  sort  shall  not 
be  allowed.  I  think,  therefore,  that  on  the  evidence  defendant 
was  manifestly  guilty  and  ought  to  have  been  convicted.  The 
Supreme  Court  took  the  contrary  view,  and  this  is  an  appeal  by 
special  leave  from  their  decision.  This  Court  gave  leave  to  appeal, 
regarding  the  matter  as  one  of  general  impoitance,  since  if  such 
evidence  is  not  sufficient  to  convict  a  conductor  for  a  breach  of 
the  regulations,  the  regulations  would  be  futile.  The  learned 
Chief  Justice  said : — "  A  conductor  cannot  eject  a  person  having 
the  right  to  travel  from  his  car."  Probably  not.  "  He  cannot  eject 
any  passenger  unless  he  does  so  lawfully."  I  quite  agree.  He 
goes  on  : — "  And  therefore  the  respondent  could  only  have  turned 
those  persons  off  this  car  who  had  entered  it  at  a  time  when  it 
already  contained  the  maximum  number."  I  agree  again,  but 
because  he  had  the  right  to  turn  them  off,  and  it  was  his  duty  to 
turn  them  off,  and  he  failed  to  do  so,  he  must  take  the  con- 
sequences. The  appeal  must  be  allowed,  and  the  case  remitted 
to  the  Police  Maoristrate  to  convict. 


Barton  J.  I  am  of  the  same  opinion.  I  think  there  was 
ample  evidence  to  justify  a  conviction,  and  that  evidence  was 
wholly  unanswered.  On  the  question  of  permission,  the  regula- 
tion on  which  the  prosecution  was  instituted  is  positive  in  its 
terms,  it  forbids  the  conductor  to  permit  any  person  to  enter  the 
tramcar  after  the  number  prescribed  by  clause  2  have  entered. 
The  conductor  enters  upon  his  duties  under  the  provisions  of  the 
Act  under  which  this  prosecution  was  instituted,  and  he  must  be 
taken  to  have  known  the  regulation,  or  paragraph  of  the 
regulation,  immediately  preceding  that  under  which  the  charge 
was  laid.  By  it  he  is  forbidden  to  allow  any  person  to  enter  his 
car  if  the  maximum  number  of  persons — in  this  case  fifty — are 
already  upon  it.  It  is  therefore  hard  to  see  how  he  could  fail  to 
know  that  there  were  more  than  the  maximum  number  on  his 
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car.    The  presence  of  more  than  the  maximum  number  is  pHiiid  ^'  C.  of  A. 
facie  evidence  that  he  knew  there  were  more  than  the  maximum 
number,  and  there  was  no  answer  given  to  that  evidence.     For       Kblly 

tliQse  reasons  I  am  of  opinion  that  the  appeal  should  be  allowed,  ^y^^^ 


IGZKLL. 


Isaacs  J.     I  agree. 

Power,  As  to  the  costs  of  the  motion  to  rescind  ?  That  was 
a  separate  motion  and  we  were  brought  to  answer  it. 

Isaacs  J.  Was  there  no  notice  that  the  two  motions  would  be 
heard  together  ? 

Power.  No.  The  motion  to  rescind  was  heard  first  on  the 
first  day  of  the  sittings,  and  the  case  was  low  down  in  the  list. 

Griffith  C.J.  There  can  be  only  one  taxation  of  course.  Have 
the  costs  been  paid  ? 

Power.     No.     The  costs  were  taxed,  but  not  paid. 

Griffith  C.J.  The  respondent  must  pay  the  costs  of  the 
appeal  and  the  motion  to  rescind,  but  of  course  there  will  be  on]y 
one  taxation. 

Appeal  allowed.  Order  appealed  froTii  dis- 
charged, appeal  from  jicstices  allowed 
with  costs,  case  remitted  to  the  Police 
Magistrate,  with  direction  to  convict 
Respmident  to  pay  the  costs  of  the  appeal 
and  of  tlte  inotian  to  rescind  leave. 

Solicitor,  for  appellant,  Hellicar  (Crown  Solicitor  for  Queens- 
land). 
Solicitors,  for  respondent,  Thynne  &  Macartney. 

N.  G.  P. 


Barton  J. 
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SCOTT 

Defendant, 


Appellant  ; 


AND 


CAWSEY      . 
Plaintiff, 


Respondent. 


ON  APPEAL  from  THE  SUPREME  COURT  OF 

VICTORIA. 


H,  C.  OF  A. 
1907. 

i/av  29, 31  ; 
June  4,  5. 


Griffith  C. J., 
Isaacs  and 
Higrgins  JJ. 


Sept,  3,  4.  13. 


Griffith  C.J., 

Barton, 

O'Ck>iiQ0r, 

Isaacs  and 

HlfTSrins  JJ. 


Sunday  entertainment— Charge  for  admisBion—**  Place" — Portion  of  room  railed 
off  and  charge /or  admission  to  it — Entrance  to  rest  of  room  free — Advertising 
entertainment— ^2\  Oeo.  III.  c.  49,  sees.  1,  3. 

The  Act  21  Geo.  III.  c.  49  is  in  force  in  Australia. 

In  a  large  room  a  public  entertainment  within  the  meaning  of  21  Geo.  111. 
c.  49  was  given  on  a  Sunday.  Portion  of  the  room,  containing  abont  tiK'o- 
fifths  of  the  sitting  accommodation,  was  railed  off,  and  in  this  portion  the 
seats  were  more  comfortable  than  those  in  the  rest  of  the  room,  and  it  was 
the  best  part  of  the  room  for  hearing  and  seeing  the  entertainment.  The 
only  entrance  to  the  railed  off  portion  of  the  room  was  from  the  other  portion. 
There  was  only  one  entrance  to  the  room  from  the  outside,  and  any  person 
might  enter  there  without  payment  and  participate  in  the  entertainment,  but 
a  charge  was  made  for  entering  the  portion  of  the  room  which  was  railed  off. 

Held  {Isaacs  and  Higgins  J  J.  dissenting)  that  neither  the  room  itself  nor 
the  portion  of  it  railed  off  was  "  a  house,  room,  or  other  place,  .  .  .  opened 
or  used  for  public  entertainment  or  amusement"  upon  Sunday  "and  to 
which  persons'*  were  "  admitted  by  the  payment  of  money,"  within  sec.  1  of 
21  Geo.  III.  c.  49,  and,  also,  that  the  advertising  of  an  entertainment  to  be 
given  under  such  circumstances  was  not  within  sec.  3  of  that  Act. 

Judgment  of  Chomley  J. :  Caiosey  v.  Scott^  28  A.L.T.,  112,  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 
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An  action  was  brought  in  the  Supreme  Court  by  Henry  Cawsey    ^*  C.  of  A 
against  Ebenezer  Elrskine  Scott  to  recover  penalties  under  the 
Act  21  Geo.  III.  c  49.     The  plaintiff  alleged  that  the  defendant       soott 
was  on  three  several  Sundays  "  the  keeper  of  a  house,  room,  or      Qj^^'g^Y 

place  in  Fitzgerald's  Circus  Building  situate  at  South  Melbourne       ^ 

which  was  then  opened  or  used  for  public  entertainment  or 
amusement  and  to  which  persons  were  then  admitted  by  the 
payment  of  money  or  by  tickets  sold  for  money."  For  this  the 
plaintiff  claimed  a  penalty  of  £200  in  respect  of  each  Sunday. 
Alternatively  the  plaintiff  claimed  a  penalty  of  £100  from  the 
defendant  for  managing  or  conducting  such  entertainment,  or, 
alternatively,  a  penalty  of  £50  for  receiving  money  or  tickets  sold 
for  money  for  such  entertainment.  A  further  penalty  of  £60 
was  claimed  for  advertising  such  entertainment  on  two  of  the 
Sundays.     The  defence  was  a  general  denial 

In  reference  to  the  advertisements  it  was  proved  that  at  one 
of  the  entertainments  a  reflection  was  thrown  by  a  lantern  on  a 
screen  showing  a  notice  stating  that  on  the  next  Sunday  a  similar 
entertainment  would  be  given. 

The  other  facts  are  sufficiently  set  out  in  the  judgments  here- 
under. 

Chomley  J.,  who  heard  the  action,  gave  judgment  for  the 
plaintiff  for  £650,  being  £200  in  respect  of  being  the  keeper  of  a 
place  within  the  Act  on  e€u;h  of  the  three  Simdays,  and  £50  in 
respect  of  advertising,  with  costs :  Cawaey  v.  Scott  (1). 

The  defendant  now  appealed  to  the  High  Court. 

Schutt,  for  the  appellant.  The  plaintiff  is  limited  by  his  plead-  May  29. 
ing  to  the  "  reserve,"  or  portion  of  the  room  which  was  railed  off, 
as  being  the  place  which  was  kept  or  used,  and  he  cannot  be 
heard  to  say  that  the  whole  room  is  the  place  which  the  appellant 
was  charged  with  keeping.  The  reserve  does  not  constitute  a 
place  within  the  meaning  of  the  Act  There  must  be  a  charge 
for  admission  to  the  entertainment.  Here  the  entertainment  was 
free  to  any  one  who  chose  to  enter  the  building.  The  only  charge 
made  was  after  a  person  had  been  admitted  to  the  entertain- 
ment, and  it  was  a  charge  for  extra  comfort  only.     A  charge  for 

(1)  28  AL.T.,  112. 
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H.  C.  OF  A.  reserved  seats  does  not  bring  the  entertainment  within  the  Act : 
1^'-  Encyclopcedia  of  Law  of  England,  tit.  "  Sunday  "  ;  WiUuniis  v. 
Scott  Wright  (1).  The  terms  of  the  Act  are  not  applicable  to  a  place 
within  a  place. 

[HiGGiNS  J. — Baxter  v.  Laiigley  (2)  seems  to  assume  that 
charging  for  reserved  seats  would  bring  the  entertainment  within 
the  Act.] 

The  Act  only  contemplates  a  charge  for  admission  to  the  room 
where  the  entei-tainment  is  held.  The  Act  is  not  in  force  in  Vic- 
toria. It  is  either  a  police  law  or  an  ecclesiastical  law,  or  partlj^ 
one  and  partly  the  other,  and  comes  within  the  exceptions  to  the 
principle  laid  down  in  Bkickstones  Cominentaries,  vol.  I.,  p.  108, 
which  is  quoted  in  Je^x  v.  McKinney  (3),  and  in  Qnan  Ywk  v. 
Hinds  (4). 

[HiGGiNS  J. — Was  9  Geo.  IV.  c.  83,  sec.  24,  intended  to  extend 
that  principle,  and  to  introduce  into  Australia  more  laws  than 
would  have  been  in  force  under  the  common  law  ?] 

No.  It  only  put  into  statutory  fonn  what  was  the  common 
law.  The  Act  21  Geo.  III.  c.  49  was  not  suitable  or  applicable  to 
Australia  where  there  was  no  established  church,  and  where  all 
creeds  were  equal.  In  M'Hwgh  v.  Robertson  (5),  where  it  was  held 
by  the  Full  Court  that  this  Act  was  in  force  in  Victoria,  the  ques- 
tion whether  it  was  a  police  law  was  not  argued,  but  Williavis  J. 
in  the  Court  below  was  inclined  to  think  it  was.  There  has  been 
subsequent  legislation  in  Victoria  dealing  with  Sunday  observance 
impliedly  declaring  that  the  English  laws  relating  thereto  are 
not  in  force  in  Victoria.  That  amounts  to  an  implied  repeal  of 
21  Geo.  III.  c.  49.  At  any  rate,  *'  limitations  and  modifications  " 
of  that  Act,  within  the  meaning  of  9  Geo.  IV.  c.  83,  have  been 
established.  See  18  Vict.  No.  14,  sec.  24;  Police  Offences  Act 
1890,  sec.  31,  et  seq. ;  6  Will.  IV.  No.  1  ;  5  Vict.  No.  6.  As  to 
repeal  by  implication,  see  B,  v.  Hilaire  (6);  Attorney -General 
for  Victoria  v.  Moses  (7).  [He  also  referred  to  Raithhy's  Index 
to  the  Statutes  at  Large,  vol.  ill.,  tit.  "  Sunday."] 

(1)  13  T.L.R.,  551  ;  41  Sol.  Jo.,  671.  (6)  (1903)  3  S.R.  (N.S.W.),  228,  at 

(2)  L.R.  4C.P.,21.  p.  229. 

(3)  14  App.  Ca«.,  77,  at  p.  81.  (7)  (1907)  V.L.R.,  130;  28  A.L.T., 

(4)  2  C.L.R.,  345,  at  p.  355.  125. 

(5)  11  V.L.R.,  410. 
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Pigoft,  for  the  respondent.  The  Act  21  Geo.  III.  c.  49  has  not  H.  C.  of  a. 
been  repealed  by  implication.  There  is  no  inconsistency  or 
repugnancy  between  its  provisions  and  those  of  subsequent  Vic- 
torian legislation.  Hai^caatle  on  Statutory  Law,  4th  ed.,  p.  304. 
Sec.  2  of  the  Tlieatres  Act  1896  recognizes  that  the  disabilities 
created  by  2l  Geo.  III.  c  49  still  existed.  The  latter  Act  is  not 
an  ecclesiastical  Act,  nor  is  it  a  police  Act  within  the  principle 
stated  by  Blackstone.  If  the  word  "  police  "  is  there  used  as 
meaning  "  criminal "  the  principle  must  be  corrected,  for  there  is 
no  doubt  that  the  criminal  law  was  introduced  by  the  first  settlers. 
fienthanis  Pirinciples  of  Morals  and  Legislation,  Chap.  XVUI. 
The  Act  21  Geo.  III.  c.  49  is  criminal  law.  Delohery  v.  Per- 
manent Trustee  Co.  of  Nexv  South  Wales  (1);  Attorney- General 
for  Ontario  v.  Hamilton  Street  Railway  Co,  (2).  The  Act  may 
be  held  to  apply  to  Victoria  as  being  one  to  protect  Sunday  as  a 
civil  institution  beneficial  to  the  State,  as  expressed  by  Williams 
J.  in  M*Hugh  v.  Robertson  (3).  It  has  for  more  than  fifty  years 
been  held  to  be  in  force  in  Victoria :  Ronald  v.  Lawlor  (4).  See 
also  Walker  v.  Solomon  (5) ;  Ex  parte  Rogerson  (6).  A  part  of  a 
room  is  a  ''place"  within  the  meaning  of  the  Act  if  it  is 
substantially  differentiated  from  the  rest  of  a  room.  Prior  v. 
Slverxcood  (7). 

[Griffith  C.J.  referred  to  Powell  v.  Kempton  Park  Race^ 
course  Co.  (8),  as  to  the  meaning  of  "  place."] 

That  is  suflBciently  done  in  this  case  by  the  wooden  rail.  If 
the  admission  for  which  a  charge  is  made  must  be  admission  to 
the  whole  hall,  then,  if  a  person  is  admitted  free  to  a  part  of  the 
hall  and  is  then  charged  for  admission  to  another  part,  he  is 
charged  for  admission  to  the  hall.  If  the  place  has  its  own  suffi- 
cient entity  and  the  entertainment  can  be  enjoyed  there,  that  is 
sufficient.  Thus  the  charging  for  admission  to  a  room  in  a  house 
to  hear  music,  which  was  being  played  in  an  adjoining  public 
place,  would  be  contrary  to  the  Act.  There  was  here  an  adver- 
tisbg  within  the  meaning  of  the  Act.     Anything  expressed  in 


(1)  I  C.L.R.,  283,  »t  p.  293,  per 
Grifth  C.  J. 

(2)  (1903)  A.C.,  524. 

(3)  11  V.L.R.,  410  ;  6  AL.T.,  227. 

(4)  3A.J.R.,  11,87. 


(5)  11  N.8.W.  L.R.,  88. 

(6)  9N.S.VV.  L.R.,  30. 

(7)  3  C.L.R.,  1054,  at  p.  1070. 

(8)  (1899)  A.C.,  143. 
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H.  C.  OF  A.    the  same  way  as  a  libel  is  required  to  be  expressed  in  an  adver- 
^^^-        tisement. 

SooTT  [Isaacs  J.  referred  to  Smith  v.  Mason  &  Co,  (1),  as  to  the  mean- 

Caw«t.     ing  o£  «  advertisement."] 

There  must  be  knowledge  on  the  part  of  the  advertiser  that  a 

charge  is  to  be  made  to  the  entertainment. 

Schutt  in  reply.  The  construction  of  the  Act  contended  for  by 
the  respondent  requires  the  words  "  or  part  of  a  place  "  to  be  read 
after  the  word  "  place."  Such  a  construction  will  not  be  given  to 
a  penal  Act ;  LoTuion  County  Council  v.  Aylesbury  Dah'y  Co.  (2). 
[Isaacs  J.  referred  to  Dyke  v.  Elliott ;  The  Gauntlet  (3).] 
An  advertisement  must  be  a  notification  to  the  general  public, 
and  not  to  those  persons  only  who  happen  to  be  at  one  of  these 
entertainments. 

Cur.  adv.  vult 

The  case  was  subsequently  directed  to  be  re-argued  before  tlie 
Full  Bench. 

Sept.  3.  The  case  was  re-argued  when  the  following  additional  argu- 

ments were  adduced. 

Schutty  for  the  appellant.  It  is  immaterial  whether  all  the 
people  or  none  of  them  are  within  the  reserve.  As  long  as  a 
substantial  portion  of  the  hall  is  open  without  payment  for 
admission,  the  Act  is  not  infringed.  Part  of  a  room  cannot  be  a 
"  place  "  within  the  Act  because  the  Act  speaks  of  the  "  owner  " 
or  "  occupier "  of  the  place.  Sec.  3  of  the  Act  means  that  the 
advertisement  must  state  that  a  charge  was  to  be  made  for 
admission,  and  it  must  also  be  shown  that  the  entertainment  was 
held,  and  that  a  charge  for  admission  was  made.  An  advertise- 
ment must  also  be  something  printed  and  published.  If  there  are 
two  reasonable  constructions  of  a  penal  Act  open,  one  of  them 
favourable  to  the  defendant,  he  should  have  the  benefit  of  that 
interpretation  which  is  favourable  to  him :  Hardcastle  on  Statu- 
tory Law,  4th  ed.,  p.  430 ;  Nioholson  v.  Fields  (4). 

(1)  (1894)  2  Q.B.,  36.3.  (3)  L.R.  4  P.C,  184,  at  p.  191. 

(2)  (1898)  1  Q.B.,  106.  (4)  7  H.  &  N.,  810. 
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have  to  look  at  the  intent  of  the  Statute.    Llewellyn  v.  Vale  of  ,__\ 

Glamorgan  Railway  Co,  (1).]  Soott 
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Pigott,  for  the  respondent.  By  the  Public  Moneys  Act 
1H90,  sec.  4,  the  Governor  in  Council  may  remit  penalties  for 
otfences,  so  that  the  position  here  in  that  regard  is  the  same  as  in 
England  On  the  construction  contended  for  by  the  appellant 
the  Act  could  be  easily  evaded,  and  the  C!ourt  will  construe  the 
Act  80  as  to  prevent  evasions  of  it :  Maxwdl  on  Statutes,  4th  ed., 
p.  171 ;  Morris  v.  EUtckman  (2) ;  Booth  v.  Bank  of  England  (3). 

[Isaacs  J.  referred  to  Bullivant  v.  Attomey-Genei^al  for 
Victoria  (4).] 

The  word  "  place  "  should  be  interpreted  ejusdem  generis  with 
"house"  and  "room,"  and,  in  its  collocation,  means  part  of  a 
room :  Sandiman  v.  Breach  (5). 

[Isaacs  J.  referred  to  Plymouth,  Stonehouse,  and  Devonport 
Tramways  Co.  v.  General  Tolls  Co.  (6). 

Sdiutt  referred  to  Anderson  v.  Anderson  (7).] 

If  on  the  evidence  the  judgment  can  be  supported  on  any 
ground  it  should  be  supported,  although  it  may  not  be  for  the 
same  reason  given  by  the  Judge.  The  fact  that  the  advertise- 
ment was  produced  by  a  means  not  known  when  the  Act  was 
passed  does  not  affect  the  matter :  Graves  v.  Ashford  (8). 

Schutt,  in  reply. 

Cur.  adv.  vult. 

The  following  judgments  were  read  : — 

Griffith  C.J.  The  Act  31  Geo.  III.  c.  49,  provides  (sec.  1)  that  s^p'-  ^^' 
"any  house,  room,  or  other  place,  which  shall  be  opened  or  used 
for  public  entertainment  or  amusement,  or  for  publicly  debating 
on  any  subject  whatsoever "  on  Sunday,  "  and  to  which  persons 
shall  be  admitted  by  the  payment  of  money,  or  by  tickets  sold 
for  money,  shall  be  deemed  a  disorderly  house  or  place  " ;  and  that 
the  keeper  shall  be  liable  to  a  penalty  of  £200  a  day  for  every 

(1)  (1898)  1  Q.B.,  473.  (5)  7  B.  &  C,  96. 

(2)  2H.&C.,  912.  (6)  14T.L.R.,531. 

(3)  7  CL  &  F.,  609.  (7)  (1895)  1  <J,B.,  749. 

(4)  (1901)  AC,  196.  (8)  L.K.  2  C.F.,  410. 
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H.  C.  OP  A.  day  that  the  house,  room,  or  place  is  so  opened  or  used,  to  be 
recovered  by  any  person  suing  for  it,  and  be  otherwise  punishable 
as  the  law  directs  in  cases  of  disorderly  houses.  The  third  sec- 
tion of  the  same  Act  imposes  a  penalty  of  £50  for  advertising 
any  public  entertainment  or  amusement  or  public  meeting  for 
debating  on  any  subject  whatsoever  on  Sunday  "  to  which  persons 
are  to  be  admitted  by  the  payment  of  money,  or  by  tickets  sold 
for  money."  In  this  section  the  admission  spoken  of  is  to  the 
entertainment  or  amusement  or  meeting,  whereas  in  the  first 
section  the  admission  spoken  of  is  to  the  house,  room,  or  place. 
The  term  "  admission,"  however,  involves  the  idea  of  locality,  and 
of  the  ability  of  the  person  who  permits  the  admission  to  exclude 
others  from  the  place  of  entertixinment  or  amusement  except  with 
his  consent. 

The  material  words  of  lx)th  sections  are  "  to  which  person.s 
shall  be  (are  to  be)  admitted,"  and  what  is  made  unlawful  is 
opening  or  using  for  the  specified  purposes  a  house,  room,  or 
place  to  which  persons  are  admitted  on  payment,  and  not  the 
receipt  of  money  from  persons  already  admitted  in  consideration 
of  some  special  privilege,  such  as  the  use  of  a  seat. 

It  appears  in  the  present  case  that  the  appellant  was  in  posses- 
sion of  a  larore  hall  in  Melbourne  called  Fitzorerald's  Circus 
Building,  in  which  musical  entertainments  were  given  on  Sunday 
evenings.  The  hall,  which  had  eight  sides,  may  be  described  as 
an  elongated  octagon,  two  sides  being  much  longer  than  the 
others.  The  entrance  to  the  hall  was  at  one  end.  The  short  side 
adjoining  that  end  to  the  right  was  occupied  by  a  stage  for  the 
performers,  who  faced  obliquely  across  the  length  of  the  hall. 
Around  all  the  rest  of  the  hall  were  gallery  seats,  and  there  was 
a  large  vacant  space  in  the  middle  available  for  promenade. 
Some  of  the  gallery  seats  on  the  part  of  the  left  hand  side  nearest 
the  door  were  covered  with  carpet,  and  were  enclosed  with  a  light 
handrail,  inside  of  which  there  were  also  some  chairs.  This  part 
of  the  hall  w^as  spoken  of  in  the  evidence  as  the  "  reserve,"  but 
there  was  no  notice  put  up  to  the  eflTect  that  it  was  reserved.  The 
admission  to  the  hall  was  free,  and  persons  who  had  obtained 
admission  were  at  liberty  to  go  to  any  portion  of  the  gallery 
seats  at  the  right  hand  side  or  at  the  end,  or  to  any  part  of  the 
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floor  in  the  middle  of  the  building,  but,  if  they  desired  to  use  the 
part  of  the  hall  spoken  of  as  the  reserve,  a  small  charge  was  made. 
According  to  the  plan  put  in  evidence  the  space  to  which  there 
was  free  admission  comprised  at  least  three  fourths  of  the  total 
area. 

The  stage  for  the  performers  was,  as  already  stated,  on  the 
opposite  side  of  the  hall  from  the  reserve,  so  that  the  reserve 
was  the  best  place  for  hearing,  but  all  the  persons  in  the  hall 
could  participate  in  the  entertainment  or  amusement,  with  such 
difference  only  in  point  of  amenity  as  arose  from  the  point  of 
view,  the  greater  or  less  distance  from  the  performers,  and  the 
degree  of  comfort  afforded  by  the  seats  or  absence  of  seats. 

Under  these  circumstances  this  action  was  brought  against  the 
appellant  claiming  penalties  for  breaches  of  sees.  1  and  3  of  the 
Act  Tlie  breaches  alleged  under  sec.  1  were  that  he  was  on 
three  specified  Sundays  the  keeper  of  a  house,  room,  or  place 
wliich  was  then  opened  or  used  for  public  entertainment  or 
amusement,  and  to  which  persons  were  then  admitted  by  the 
payment  of  money  or  by  tickets  sold  for  money.  The  charge  as 
originally  framed  was  of  keeping  the  whole  building  as  a  place 
of  entertainment  to  which  &c. ;  but  at  the  trial  the  statement  of 
claim  was  amended  to  charge  the  appellant  with  keeping  a  house, 
room,  or  place  in  the  building,  ^.6.,  the  reserve,  as  such  a  place  of 
entertainment.  The  respondent,  in  effect,  claims  that  sec.  1  forbids 
admission  bj'^  payment  to  any  part  of  a  room  used  for  public 
entertainment  or  amusement,  although  free  admission  is  granted 
to  the  room  itself,  and,  alteniatively,  that,  if  a  charge  is  made  for 
admission  to  any  part  of  the  room  which  is  in  any  way  delimited 
from  the  rest,  that  part  is  a  place  within  the  meaning  of  the 
Sutute. 

In  my  opinion,  the  decision  of  the  case  depends  upon  the  answer 
to  two  plain  questions  of  fact.  First,  what  was  the  house,  room, 
or  place  which  was  in  fact  opened  or  used  for  public  entertain- 
ment on  the  dates  alleged  ?  Second,  were  persons  admitted  to 
that  house,  room,  or  place  by  the  payment  of  money  or  by  tickets 
sold  for  money  ?  The  plain  and  obvious  answer  to  the  first  ques- 
tion is  that  the  house,  room,  or  place  opened  or  used  was  the 
large  room  or  hall  called   Fitzgerald's   Circus  Building.      The 


H.  C.  OF  A. 
1907. 

Scott 

V. 

Cawsky. 


Griffith  G.J. 


140  HIGH   COURT  [190 


i. 


Griffith  O.J. 


H.  C.  OF  A.  answer  to  the  second  must  be  in  the  negative.     In  my  judgment 

^__^       this  ends  the  matter. 

SooTT  It  appears  from  the  passage  read  by   Mr.  Schutt  from  the 

Cawbby  Enicylopcedia  of  Law  that  this  is  the  accepted  construction  of  the 
Statute  in  England.  In  the  case  of  Williams  v.  Wright  (1)  an 
attempt  was  made  to  set  up  the  construction  now  contended  for 
by  the  respondent.  That  was  an  action  against  the  publisher  of 
the  "  Times "  for  a  penalty  under  sec.  3  for  publishing  an 
advertisement  of  a  Sunday  entertainment.  The  advertisement 
announced  the  place,  time,  and  character  of  the  entertainment 
and  added  "  Tickets  1/-  2/-  3/-  5/-."  At  the  trial  it  appeared  that 
the  plaintiff  had  bought  a  ticket  marked  "  Admission  free : 
Reserved  Seat  1/- "  for  which  he  paid  1/-.  Collins  J.  (now  Lord 
Collins)  appears  to  have  construed  sec.  3  as  relating  only  to 
advertisements  of  entertainments  which  w^ere  actually  unlawful 
as  being  in  contravention  of  sec.  1.  And  he  held  that,  as  it 
appeared  by  the  evidence  that  admission  to  the  hall  in  question  (a 
well  known  hall  in  London)  in  which  the  entertainment  advertised 
was  held  was  in  fact  free,  the  entertainment  was  not  within  the 
prohibition,  and  the  publisher  of  the  advertisement  was  not  liable. 
He  pointed  out  that  the  Statute  spoke  of  admission,  not  to  a  seat, 
but  to  an  entertainment.  The  word  "  admission,"  as  already 
pointed  out,  connotes  a  place  from  which  persons  can  be  excluded. 
So,  sec.  1  speaks  of  admission,  not  to  a  seat,  but  to  a  place  opened 
or  used  for  entertainment.  This  view  appears  to  have  been  fol- 
lowed ever  since,  and  we  are  told  that  such  entertainments  have 
received  the  sanction  of  the  Royal  presence,  and  are  regularly 
advertised.  I  cannot  doubt  that  any  Court  in  England  would 
follow  that  decision. 

It  is,  however,  contended  that  the  reserve  should  be  regarded 
as  a  separate  place,  distinct  from  the  rest  of  the  liall,  or,  in  other 
words,  that  the  appellant  opened  and  used  for  public  entertain- 
ment two  distinct  and  separate  places,  (1)  the  reserve,  and  (2)  the 
rest  of  the  hall,  to  one  of  which  persons  were,  and  to  the  other 
were  not,  admitted  on  the  payment  of  money.  By  parity  of 
reasoning,  if  he  had  had  separate  reserves  or  compartments  in 
the  hall  with  seats  at  different  prices,  he  w^ould  have  been  the 

(1)  13  T.L.R.,  551. 
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keeper  of  as  many  different  places,  each  separately  opened  for  H.  0.  of  A, 
public  entertainment,  and  would  have  been  liable  to  a  separate 
penalty  of  £200  in  respect  of  each.  If  the  room  were  a  theatre, 
he  woald  be  liable  to  a  separate  penalty  of  £200  in  respect  of 
each  box  for  admission  to  which  payment  was  demanded,  whether 
occupied  or  not.  The  appellant,  in  truth,  opened  and  used  for 
public  entertainment  one  room,  and  one  room  only,  the  hall. 

Tlie  word  "  place  "  is  not  a  woi'd  of  art,  and  its  meaning  may  be 
different  in  different  Statutes.  In  the  Betting  Act  1853,  for 
instance,  as  pointed  out  in  the  cases  of  Powell  v.  Kempton  Park 
Racecourse  Co.  Ltd.  (1)  and  Prior  v.  Sherwood  (2),  it  means  a 
place  which  can  at  least  constructively  be  regarded  as  a  common 
gaming  house,  and  over  which  the  alleged  keeper  has  actual  and 
exclusive  dominion  for  the  time  being.  But  it  does  not  follow  that 
every  small  area  of  the  earth  s  surface,  of  which  these  attributes 
can  be  predicated,  is  a  place  within  the  meaning  of  some  other 
Statute.  I  agree  that  part  of  a  room  may  be  a  place  within  the 
meaning  of  the  Statute  now  under  consideration,  if  it  is  separated 
from  the  rest  of  the  room  by  some  line  of  demarcation,  and  is  used 
for  some  purpose  for  which  the  rest  of  the  room  is  not  being  used. 
But,  when  a  single  entertainment  is  given  in  a  room,  it  is,  in  my 
opinion,  impossible  to  construe  the  words  "  house,  room,  or  other 
place  "  in  such  a  way  as  to  treat  the  single  room  as  subdivided 
into  several  distinct  places.  To  do  so  would  be,  in  effect,  to  inter- 
polate the  words  "  or  to  any  part  of  which  "  after  the  words  "  to 
which*'  in  the  section.  Such  an  interpolation  is  not  justified 
unless  without  it  the  enactment  would  fail  to  have  any  effect. 
Iq  my  opinion,  the  Statute  as  it  stands  is  not  capable  of  that  con- 
struction. It  is  not,  therefore,  a  case  of  ambiguity,  and,  if  it  were, 
the  construction  in  favour  of  liberty  should  be  adopted. 

The  fallacy  of  the  argument  for  the  respondent  becomes  mani- 
fest when  it  is  stated  in  the  form  of  a  syllogism : — "  Admittance 
to  part  of  a  room  is  admittance  to  the  room :  Therefore,  refusal 
of  admittance  to  part  of  a  room  is  refusal  of  admittance  to  the 
room."  Aliter,  all  B  is  A :  no  C  is  B  :  Therefore,  no  C  is  A. 
There  could  hardly  be  a  plainer  instance  of  the  undistributed 
middle.    It  was  suggested  that  the  provision  in  sec.  2  of  the  Act, 

(1)  (1899)  AC,  143,  (2)  3  C.L.R.,  1052. 
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H.  C.  OF  A.   which  makes  the  fact  that  refreshments  are  sold  in  the  room  at 

1907 

^ '^       higher  than  ordinary  prices  sufficient  evidence  that  persons  are 

admitted  to  the  room  on  payment,  supports  the  respondent  s  view. 

In  my  opinion  it  has  a  contrary  operation.  The  legislature  thought 

lit  to  single  out  one  set  of  circumstances  as  sufficient  evidence  of 

one  element  of  the  offence.     The  omission  to  say  that  a  different 

set  of  circumstances  should  have  the  same  effect  indicates,  if  it 

indicates  anything,  that  they  did  not  intend  that  result,  not  that 

they  did  intend  it. 

Cases  may  be  supposed  in  which  the  only  part  of  a  room  to 
which  admission  is  free  is  so  small  as  to  be  illusor3^  Tliat  would 
raise  a  question  of  fact  to  be  proved  by  evidence.  It  certainly 
does  not  arise  in  the  present  case. 

In  this  view  it  is  unnecessary  to  consider  the  subsidiary  ques- 
tion raised  under  sec.  3. 

I  am  myself  unable  to  discover  any ' provision  in  the  Act 
showing  an  intention,  or  even  any  suggestion  of  a  desire,  to  pro- 
hibit a  charge  for  special  comfort  afforded  to  persons  present  at 
an  entertainment  to  which  admission  is  free.  In  my  opinion, 
both  upon  principle  and  upon  authority,  the  case  is  free  from 
doubt. 

On  the  question  whether  the  Statut<i  is  in  force  in  Australia  I 
.sliould  be  strongly  disposed,  if  the  matter  were  res  integrci,  to 
adopt  the  view  originally  taken  by  Molesworth  J.  But,  having 
regard  to  the  fact  that  the  English  Acts  relating  to  Sunday 
observance  were  held  forty  years  ago  to  be  in  force  in  Victoria, 
I  do  not  feel  justified  in  disturbing  the  law  as  then  laid  down. 

I  think  that  the  appeal  should  be  allowed. 


Barton  J.  As  to  the  main  cjuestion  in  this  ca.se,  that  is 
whether  the  appellant  is  liable  to  be  penalised  as  keeper  of  a 
disorderly  house  within  the  meaning  of  the  Sunday  Observance 
Act  1780,  our  duty,  looking  the  Statute  in  the  face,  is  to  deter- 
mine, (1)  whether,  at  the  time  he  is  alleged  to  have  incurred  such 
a  liability,  he  was  the  keeper  of  a  "  house,  room,  or  other  place  " 
which  was  during  any  part  of  Sunday  opened  or  used  for  public 
entertainment  or  amusement,  and  (2)  whether  persons  were 
admitted  to  that  "  house,  room,  or  other  place  "  by  "  the  payment 
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of  money,  or  by  tickets  sold  for  money."     Now,  I  have  no  doubt  H-  C.  of  A. 

on  either  of  these  queries,  answering  the  first  in  the  affirmative 

and  the  second  in  the  negative.     The  Statute  clearly  requires       Scott 

that  the  "  house,  room,  or  other  place,  which  shall  be  opened  or     c^^g^Y 

used  "  for  the  purposes  described  must  be  the  same  house,  room, 

or  place  to  which  the  public  were  admitted  (to  be  amused  or 

entertained)  on  "  the  payment  of  money,  or  by  tickets  sold  for 

money."     That  was  not  so  in  this  instance.     The  entertainment 

was  beyond  question  carried  on  in  the  large  hall,  being  Fitzgerald's 

Circus  Building,  or  being  in  the  Circus  Building ;  I  do  not  care 

which.     No  one  was  excluded — that  is,  all  were  admitted — to 

that  house   or  room  free.     But,  as  the  appellant  admitted  to 

Sergeant  McManamny,  there  was  a  part,  reserved  with  chairs 

(and  carpet  covered  seats)  and  the  tenants,  one  of  whom  is  tlie 

appellant,  had  men  standing  at  the  entrance  for  the  purpose  of 

coUectiog  a  small  sum  from  people  to  go  in  (i.e,  to  tliese  chairs  and 

Heats)  and,  as  he  phrased  it,  "have  comfort."     The  rest  of  the 

audience  had  to  stand  or  to  sit  elsewhere.   The  part  reserved  was 

within  the  large  hall,  and  was  reached  through  the  same  entrance 

by  which  all  were  admitted,  it  was  lightly  railed  oft*  and  had  an 

opening,  but  no  gate  or  bar  thereat.      But  the  people  who  paid 

for  this  extra  privilege  of  a  seat — this  "comfort," — had  been 

admitted  to  hear  and  see  the  whole  entertainment  without  charge, 

and,  therefore,  before  they  engaged  seats  they  were  on  the  same 

footing  as  the  rest  of  the  audience.      They  could  stand  and  see 

and  hear  everything  without  paying  anything.      The  place  in 

which  the  entertainment  took  place  was  the  place  of  which  the 

appellant  was  undoubtedly  a  "  keeper,"  but  no  charge  was  made 

for  admission  to  that  place.    That  is  the  state  of  facts  established 

beyond  all  doubt  by  the  evidence,  and  Choniley  J.  does  not  appear 

to  have  found  otherwise ;  but  he  has  come  to  the  conclusion  that 

the  reserved  portion  was  a  "  place  "  within  the  meaning  of  the 

Act,  and  as  money  was  charged  for  admission  to  it,  he  held  the 

defendant,  now  the  appellant,  liable. 

The  circumstances  of  this  case  cannot  be  distinguished  in  sub- 
stance from  those  of  WiUiaTna  v.  Wright  (1).  There  Collins  J., 
afterwards  Master  of  the  Rolls,  and  now  Lord  Collins,  held  that, 

(1)  13T.L.R.,6ol. 
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H.  C.  OF  A.  where  persons  could  gain  entrance  to  the  building  generally  and 
hear  and  see  the  entertainment  without  being  subjected  to  any 
charge,  the  fact  that  a  portion  only  of  the  building  in  which  the 
entertainment  was  held,  was  reserved,  so  that  people  who  desired 
seats  might  have  them  on  paying  a  charge  for  admission,  or  for 
a  ticket  which  admitted  them,  to  this  comfort  and  privilege,  did 
not  render  the  last  mentioned  portion  a  "  house,  room,  or  other 
place  "  within  the  meaning  of  the  Act. 

On  the  other  hand,  Hodges  J.  in  Cawsey  v.  Davidson  (1),  a 
case  from  which  he  said  he  was  not  sure  he  could  distinguish 
that  of  Williavis  v.  Wright  (2),  seems  to  have  thought,  though 
he  had  not  to  decide,  that  under  circumstances  such  as  exist  in 
the  present  case  the  reserved  seats  were  a  place  within  the 
meaning  of  the  Act. 

To  my  mind  the  place  "  opened  or  used  for  public  entertain- 
ment or  amusement "  was  the  large  hall,  and,  though  the  reserved 
seats  were  within  it,  that  did  not  make  them  another  place. 
Therefore  the  reason  of  the  matter,  as  well  as  the  high  authority 
of  Lord  Collins y  leads  me  to  the  conclusion  that  the  appellant 
ought  to  succeed. 

In  Reid  v.  Wilson  (3)  a  case  involving  the  construction  of  this 
Statute,  but  on  another  point,  Lord  Esher  M.R.  said  of  it : — "  The 
Act  imposes  penalties,  and  therefore  must  be  construed  and 
applied  strictly ;  *'  and  Lopes  L.  J.  said  (4) : — "  This  is  a  penal 
Statute,  and  it  is  a  well-established  rule  that  the  person  whom  it 
is  sought  to  make  liable  under  such  a  Statute  must  be  strictly 
brought  within  its  words.  The  defendants  must,  therefore,  be 
strictly  brought  within  the  description  of  the  persons  mentioned 
in  this  Act  as  intended  to  be  made  liable  to  penalties."  These 
words  are  as  applicable  to  facts  and  things  as  to  persons  in  the 
process  of  ascertaining  whether  the  person  is  liable. 

But  it  is  not  pretended  in  these  days  that  this  rule  should  be 
so  applied  that  cases,  which  would  be  ordinarily  included  within 
the  meaning  of  the  terms  used,  should  be  placed  outside  it  by  a 
forced  or  strained  construction.     To  use  the  words  of  the  Judicial 


(1)  (1906)  V.L.R.,  32;  27  A.L.T., 
121. 

(2)  13T.L.R.,  551. 


(3)  (1895)  1  Q.B.,  315,  at  p.  320. 

(4)  (1895)  1  Q.B.,  315,  at  p.  322. 
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Committee  of  the  Privy  Council  in  Dyke  v.  Elliott ;  The  Gauntlet   H-  C.  of  A 
(1):— "No  doubt  all  penal  Statutes  are  to  be  construed  strictly, 
that  is  to  say,  the  Couri)  must  see  that  the  thing  charged  as 
an  offence  is  within  the  plain  meaning  of  the  words  used,  and 
must  not  strain  the  words  on  any  notion  that  there  has  been  a 
slip  or  a  casus  omissus,  that  the  thing  is  so  clearly  within  the 
mischief  that  it  must  have  been  intended  to  be  included  and 
would  have  been  included  if  thought  of."     To  my  thinking,  the 
plain  meaning  of  the  words  does  not  render  the  appellant  liable. 
But  if  I  had  any  real  doubt  as  to  them,  I  should  be  guided  by  the 
veiy  plain  sense  of  the  words  of  Lord  Esher,  then  Brett  J.,  when 
in  Dickenson  v.  Fletcher  (2),  he  said  : — "  Those  who  contend  that 
a  penalty  may  be  inflicted,  must  show  that  the  words  of  the  Act 
distinctly  enact  that  it  shall  be  incurred  under  the  present  circum- 
stances.   Tliey  must  fail,  if  the  words  are  merely  equally  capable 
of  a  construction  that  would,  and  one  that  would  not,  inflict  the 
penalty."     It  is  as  true  now  as  when  Blackstone  wrote  it,  that 
"  The  law  of  EIngland  does  not  allow  of  offences  by  construction." 
It  has  been  urged  that  the  interpretation  endorsed  by  the  high 
authority  of  Lord  Collins  leads  or  will  lead  to  evasion  of  the  Act. 
What  then  is  meant  by  an  evasion  ?     Chitty  L.J.  in  Attorney- 
General  v.  Beech  (3)  said,  in  a  judgment  concurring  with  that  of 
A.  L  Smith  L.J.,  Collins  L.J.  concurring  with  both : — "  Much 
was  said  upon  opening  the  door  to  evasion.     Would  these  be 
cases  of  evasion  ?    Certainly  not.     Indeed,  the  whole  argument 
on  evasion  of  the  Act  is  fallacious.     The  case  either  faUs  within 
Hit  Act  or  it  does  not.    If  it  does  not,  there  is  no  such  thing  as 
(in  evasion,"     That  is  much  the  same  thing  as  Jessel  M.R.  said  in 
Yorksfiire  Railway  Waggon  Co,  v.  Maclure  (4)  thirteen   years 
earlier : — "  It  seems  to  me  our  decision  in  this  case  will  by  no 
means   encourage    people    to   evade  the  Act  of  Parliament,  or 
enable  them  to  evade  it,  that  is,  to  do  anything  which  is  eithir 
expressly  or  impliedly  prohibited  by  the  Act  of  FarliaTnent" 

On  the  question  arising  under  sec  3,  as  to  the  advertisements, 
I  think  the  appellant  is  entitled  to  succeed.  The  word  "admitted" 
in  that  section  clearly  implies  locality,  and  means  admitted  to 


(1)  L.R.  i  P.C,  1S4,  at  p.  191. 

(2)  LuR.  9C.P.,  I,  at  p.  7. 


(3)  (1898)  2  Q.B.,  147,  at  p.  157. 

(4)  21  Cb.  D.,  309,  at  p.  316. 
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H.  C.  ofA.  such  an  entertainment  or  public  meeting  on  a  Sunday  as  the 
Statute  attacks,  that  is,  one  held  in  some  "  house,  room,  or  other 
place,"  if  the  admission  is  on  "  payment  of  money,  or  by  tickets 
sold  for  money."  As  I  hold  that  in  this  case  admission  to  the 
"  house,  room,  or  other  place  "  for  the  entertainment  was  not 
charged  for,  I  cannot  think  the  appellant  liable  under  the  third 
section  by  re«uson  of  the  advertisements. 

For  these  reasons  I  am  of  opinion  that  the  appeal  ought  to  be 
allowed. 


Barton  J. 


O'Connor  J.  This  is  an  appeal  from  a  judgment  of  Mr.  Justice 
Choniley  awarding  £650  penalties  against  the  appellant  under  the 
Sivnday  Observance  Act,  21  Geo.  III.,  c.  49.  That  Act  was  passed 
by  the  British  Parliament  in  1781.  It  has  been  decided  by  the 
Supreme  Court  of  Victoria  to  be  in  force  here,  and  it  must,  I  think, 
be  taken  as  now  settled  that  it  is  part  of  the  law^  of  Victoria. 
How  far  its  provisions  may  be  in  accord  with  modern  public 
opinion  it  is  no  part  of  the  duty  of  this  Court  to  inquire.  If  an 
offence  under  the  Act  has  been  committed,  the  Statute  gives  the 
plaintiff  a  right  to  recover  these  penalties,  and  he  is  entitled  to 
have  his  right  enforced.  The  sole  matter  therefore  for  our 
consideration  is  whether  the  facts  proved  in  evidence  and  found 
by  the  Judge  constitute  an  offence  under  the  Act. 

The  charge  upon  which  the  plaintiff  based  his  case  is  set  out  in 
the  beginning  of  Mr.  Justice  Chomley's  judgment  as  follows : — 
"  The  plaintiff  claims  £200  for  that  the  defendant  was  (stating 
date)  the  keeper  of  a  house,  room,  or  place  in  Fitzgerald's  Circus 
Building  situate  at  South  Melbourne  which  was  then  opened  or 
used  for  public  entertainment  or  amusement  and  to  which  persons 
were  then  admitted  by  the  payment  of  money  or  by  tickets  sold 
for  money."  That  charge  may  be  read  as  applying  either  to  the 
whole  room  in  which  the  entertainment  was  being  held,  or  to  the 
reserved  portion  only.  It  is  clear  that  the  learned  Judge  in  the 
Court  below  regarded  the  charge  as  referring  to  the  reserved 
portion  only.  His  finding  of  fact  is  directed  solely  to  that  view. 
"  .  .  .  the  evidence  to  my  mind,"  he  says,  "  shows  clearly  that 
persons  who  paid  a  small  sum,  a  silver  coin,  were  admitted 
within  the  reserved  portion,  but  if  they  did  not  pay  that  sum 
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they  were  directed  elsewhere.  Following  the  judgment  of  Hodges 
J.  with  whom  I  agree  I  hold  that  this  reserved  portion  was  a 
•  place,*  and  for  the  reasons  already  stated  I  think  that  money  was 
charged  for  admission  thereto"  (See  Cawsey  v.  Scott  (1).) 

A&smning,  however,  that  the  charge  can  be  read  either  way,  the 
question  is  whether  the  evidence  and  findings  disclose  any  offence 
against  the  Act.  The  Act  follows  a  plan  common  enough  in  the 
criminal  legislation  of  that  time.  The  first  section  declares  that 
under  certain  stated  circumstances  a  house,  room,  or  place  shall  be 
deemed  to  be  a  disorderly  house  or  place,  thereby  giving  the  house 
or  place  the  criminal  status  of  a  gaming  house,  or  an  unlicensed 
place  of  entertainment.  It  then  proceeds  to  impose  on  the  keeper 
of  the  house  or  place  a  fine  of  £200  for  every  day  on  which  the 
house  or  place  shall  be  opened  or  used  under  the  circumstances 
stated ;  it  further  directs  him  to  be  punished  as  the  law  directs  in 
the  case  of  disorderly  houses,  and  follows  by  imposing  fines  of  less 
and  less  amount  on  managers,  conductor,  and  chairmen,  door- 
keepers, and  servants,  accoi-ding  to  the  descending  scale  of  responsi- 
bility. The  essence  of  the  offence  is  concentrated  in  the  circum- 
stances which  are  declared  by  the  section  to  constitute  the  house 
or  place  a  disorderly  house  or  place. 

leaving  out  the  reference  to  Sunday  public  debates,  considera- 
tion of  which  is  not  material  in  this  case,  the  following  circum- 
stances must  concur.  The  "  house,  room,  or  other  place  "  must  be 
opened  or  used  on  Sunday  for  public  entertainment  or  amusement, 
and  there  must  be  a  charge  for  admission  to  the  house,  room,  or 
place,  either  in  the  shape  of  direct  payment  of  money  or  presenta- 
tion of  tickets  sold  for  money.  ITie  legislature  might,  if  it  thought 
fit,  have  declared  that  any  charge  for  the  viewing  or  listening  to 
or  being  present  at  the  entertainment  would  have  constituted  the 
house,  room,  or  place  a  disorderly  house  or  place,  but  they  have 
not  done  that.  They  have  declared  in  very  clear  language  that 
the  circumstance  which  shall  constitute  a  house,  room,  or  place 
opened  or  used  on  Sunday  for  public  entertainment  or  amusement 
a  disorderly  house  or  place  is  the  charge  for  admission  into  the 
house,  room,  or  place  which  is  then  so  opened  and  used.  If  it  is 
once  established  that  the  public  are  admitted  into  the  house,  room, 

(1)  28  A.L.T.,  112. 
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or  place  free  of  charge  the  action  must  fail.  There  is  nothing 
in  the  Act  to  prevent  the  managers  of  the  entertainment  from 
making  a  charge  to  any  member  of  the  public  after  his  free 
admission  into  the  house,  room,  or  place  for  special  advantages  in 
the  way  of  more  comfortable  or  more  exclusive  seats  or  a  better 
view  of  the  performance.  As  to  this,  Williavis  v.  Wright  (1)  is 
directly  in  point.  That  was  an  action  against  the  printer  and 
publisher  of  the  "  Times  "  for  penalties  under  the  same  Act.  The 
offence  charged  was  under  sec.  3  for  advertising  a  Sunday  evening 
concert  in  the  Queen  s  Hall,  London.  The  defendant  pleaded  that 
the  advertisement  was  not  the  advertisement  of  a  public  enter- 
tainment or  amusement  within  the  meaning  of  the  Act,  alleging 
that  it  was  not  the  advertisement  of  a  public  entertainment  or 
amusement  to  which  persons  were  admitted  by  the  payment  of 
money.  It  became  necessary,  therefore,  to  establish  that  there 
was  a  charge  for  admission  to  the  entertainment.  The  pl^^intiff 
proved  that  he  had  gone  to  the  concert  and  had  paid  1/-  for  a 
ticket.     The  ticket  had  on  it : — 

"  Admission  free." 
"  Reserved  Seat  1/-." 
One  of  the  grounds  of  defence  was  that  on  the  ticket  it  was 
stated  that  admission  was  free,  and  that,  unless  the  entertainment 
was  illegal,  the  advertisement  could  not  be  illegal.  Mr.  Justice 
Collins,  now  Lord  Collins,  who  tried  the  case,  upheld  that  defence, 
and  found  for  the  defendant  on  the  ground  that  on  the  ticket 
was  printed  "Admission  Free."  From  the  very  condensed  report 
of  tliis  judgment  in  the  Times  Law  Reports  he  appears  to  have 
said  (2) : — "  The  fact  that  1/-  was  charged  for  a  reserved  seat  was 
not  incompatible  with  the  admission  being  free.  The  Statute 
spoke  of  admission,  not  to  a  seat,  but  to  an  entertainment." 

In  that  case  the  material  question  was  whether  the  charge  for 
a  reserved  seat  to  hear  the  entertainment  was  a  charge  for 
admission  to  the  entertainment.  It  being  established  in  this 
case  that  the  public  were  admitted  free  into  the  room  in  which 
the  entertainment  was  being  held,  the  material  question  is 
whether  the  charge  for  a  seat  in  the  reserved  portion  of  the  room 
amounted  to  a  charge  for  admission  into  the  room  itself.     To  my 

(1)  13  T.L.R.,  551.  (2)  13  T.L.R.,  551,  at  p,  552. 
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Mr.  Justice  Collins'  decision  is  a  direct  authority,  if  such  authority 

were  needed,  that,  when  the  public  are  admitted  free  to  a  room       scott 

then  being  used  for  public  entertainment,  a  charge  made  for     cawsky. 

admission  to  some  special  accommodation  provided  in  part  of  it 

is  not  a  charge  for  admission  to  the  room  within  the  meaning  of 

the  first  section. 

In  the  view  which  the  learned  Judge  in  the  Court  below  took 
of  the  facts  it  was  not  necessary  for  him  to  find,  and  he  did  not 
expressly  find,  that  the  public  were  admitted  without  charge  into 
the  robm  in  which  the  entertainment  was  being  held.  But  it  is 
quite  clear  that  no  charge  was  made  for  entering  into  the  room, 
ftnd  no  payment  was  required  or  suggested  to  persons  in  the  room 
except  to  those  who  required  the  special  accommodation  of  the 
reserved  area.  Taking  therefore  the  wider  view  of  the  plaintifiTs 
complaint,  namely,  that  it  applies  to  the  room  in  which  the 
concert  was  being  held,  it  is  clear  that  the  plaintiff  has  failed  to 
prove  that  there  was  a  charge  for  admission  within  the  meaning 
of  the  first  section. 

I  turn  now  to  the  more  limited  view  of  the  complaint  upon 
which  Mr.  Justice  CluynUey's  judgment  was  based.  He  must  be 
taken  to  have  found  that  the  reserved  portion  of  the  concert 
room  was  a  *'  place "  opened  and  used  for  public  entertainment 
and  amusement  to  which  persons  were  admitted  by  payment 
within  the  meaning  of  the  Act,  and  that  the  defendant  was  the 
keeper  of  that  place.  Circumstances  no  doubt  may  arise  in  which 
portion  of  a  room,  if  sufficiently  marked  off  from  the  rest  of  it, 
may  be  a  place  within  the  meaning  of  the  section.  But,  in  my 
opinion,  that  cannot  be  so  on  the  facts  established  in  this  case. 

The  offence,  leaving  out  words  not  applicable  to  the  present 
case,  may  be  thus  stated.  Any  house,  room,  or  place  used  on 
Sunday  for  public  entertainment,  and  to  which  house,  room,  or 
place  while  so  being  used  persons  shall  be  admitted  by  the  pay- 
ment of  money  or  by  ticket  sold  for  money,  shall  be  deemed  a 
disorderly  house  or  place,  and  the  keeper  of  such  house,  room,  or 
place  shall  be  liable  to  penaltiea  The  respondent  alleges  that 
the  reserved  portion  was  used  for  public  entertainment,  that 
m<»iey  was  charged  for  admission  to  it  while  so  being  used,  and 
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H.  C.  OF  A.  that,   as   tlie   appellant   was   the   keeper  of   it,   the   offence  is 
^^'^'        complete. 

Tlie  difficulty  I  have  in  accepting  that  contention  is  that  I 
cannot  see  any  evidence  that  the  reserved  portion  was  "  used  for 
public  entertainment "  in  the  sense  intended  by  the  Act.  The 
only  evidence  of  user  for  public  entertainment  was  that  an  enter- 
tainment, held  in  the  room  of  which  the  reserved  portion  was  part, 
was  heard  and  seen  by  the  occupants  of  that  portion  in  common 
with  the  rest  of  the  audience.  Though  the  entertainment  was 
seen  and  heard  from  the  reserved  portion,  it  by  no  means  follows 
that  the  reserved  portion  was  v^ed  for  the  entertainment.  It  was 
the  one  entertainment  that  was  seen  and  heard  from  all  parts  of 
the  room,  and  the  whole  room,  not  the  reserved  portion  only,  was 
used  for  holding  it. 

If  the  respondent's  contention  is  right,  then  two  parts  of  the 
same  room  were  at  the  same  time  being  used  for  the  same  enter- 
tainment, but  with  different  consequences.  The  use  of  the  reserved 
portion  constituted  that  portion  a  disorderly  place,  and  rendered 
the  keeping  of  it  a  criminal  offence.  But  the  use  of  the  rest  of  it 
was  entirely  legal.  If  we  inquire  what  it  was  that  could  make 
the  use  of  one  portion  of  the  room  innocent,  and  the  use  of  the 
other  portion  criminal,  the  answer  must  be — it  was  the  fact  that 
a  charge  Avas  made  for  admission  to  one  part  of  the  room  and 
not  to  the  other.  In  other  words,  the  offence  of  which  the  defend- 
ant has  in  reality,  though  not  in  form,  been  found  guilty  is  being 
the  keeper  of  a  room  used  for  Sunday  entertainment,  to  a  portion 
of  which  room  money  was  charged  for  admission.  There  is  no 
such  offence  under  the  Act.  It  is  the  charge  for  admission  into 
the  room  or  place  used  for  entertainment,  not  the  charge,  for 
admission  to  a  portion  of  the  room  or  place,  which  constitutes  the 
room  or  place  a  disorderly  house  or  place. 

It  has  been  urged  that,  imless  the  Act  is  read  as  the  respondent 
contends,  it  can  be  easily  evaded,  and  illustrations  were  given  in 
which,  if  the  appellant's  contention  were  adopted,  a  concert  hall, 
in  which  all  but  a  small  portion  of  the  auditorium  contained 
paying  seats,  could  carrj^  on  a  Sunday  business  with  impunity. 
The  answer  to  that  is  twofold.  First,  in  cases  where  there  is  in 
reality  a  charge  for  admission  to  the  room  used  for  public  Sunday 
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entertainment  the  tribunal  which   tries   the   facts  can  so  find,    H«  C.  of  A. 
notwithstanding  any  fraudulent  device  to  conceal  the  real  nature 
of  the  transaction.     Secondly,  where  a  Statute  constitutes  the       Soorr 
committing  of  certain  acts  a  criminal  offence,  the  commission      c^wsky 

of  those  acts  must  be  proved  before  the  defendant  can  be  found       

guilty.  It  is  not  enough  to  prove  that  he  has  committed  acts  of 
the  same  kind  and  which  would  lead  to  the  same  result.  Nor  is 
it  the  duty  of  a  Court  to  so  add  to  the  language  of  a  Statute  as  to 
make  it  include  the  committing  of  acts  of  the  same  kind  which 
lead  to  the  same  result,  but  which  the  legislature  has  not  consti- 
tuted an  offence.  To  do  so  would  be  to  make  laws,  not  to 
interpret  them. 

For  these  reasons  I  am  of  opinion  that,  on  the  facts  of  this  case, 
the  reserved  portion  of  the  room  in  which  the  entertainment  was 
held  was  not  a  "place"  within  the  meaning  of  the  Act,  and  that 
the  evidence  disclosed  no  offence  under  the  first  section. 

It  must  follow  that  there  was  no  offence  in  the  publication  of 
the  advertisement.  The  advertisement  which  is  prohibited  by 
the  Act  is  the  advertisement  of  an  entertainment  which  is  con- 
trary to  the  provisions  of  the  Act. 

On  the  whole  case,  therefore,  I  am  of  opinion  that  the  appeal 
must  be  allowed,  the  judgment  appealed  from  must  be  set  aside, 
and  judgment  entered  for  the  defendant. 

Isaacs  J.  The  Sunday  Observance  Act  of  1780,  under  which 
this  action  was  brought,  enacts  in  the  first  section  as  follows : — 
"  That  any  house,  room,  or  other  place,  which  shall  be  opened  or 
used  for  public  entertainment  or  amusement,  or  for  publicly 
debating  on  any  subject  whatsoever,  upon  any  part  of  the  Lord's 
day  called  Sunday,  and  to  which  persons  shall  be  admitted  by  the 
payment  of  money,  or  by  tickets  sold  for  money,  shall  be  deemed 
a  disorderly  house  or  place."   Then  follow  provisions  for  penalties. 

The  appellant  has  been  adjudged  to  have  contravened  this  law, 
and  he  contends  that  he  has  not  done  so.  In  the  first  place  he 
argues  that  the  Act  is  not  in  force.  But  as  to  this  I  agree  with 
what  has  fallen  from  the  learned  Chief  Justice.  The  application 
of  this  and  similar  Acts  to  Victoria  has  been  the  subject  of 
decisions  of  various  Full  Courts  going  back  to  1864.     My  own 
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^^[  reasons  given  by  Holroyd  J.  in  WHugh  v.  Robertson  (1).  But 
SooTT  even  if  I  entertained  a  doubt,  I  should  be  very  slow  to  overrule 
Cawset.  ^^®  opinions  of  men  who  lived  much  nearer  to  the  time  and  cir- 
cumstances by  which  the  applicability  of  the  law  must  be  tested. 

It  was  also  suggested  that  the  local  legislature  had  assumed  to 
deal  with  the  question  of  Sunday  observance  in  various  directions, 
and  it  was  argued  that  this  Act  might  be  treated  as  impliedly 
repealed  or  as  no  longer  in  force.  But  no  trace  of  any  parlia- 
mentary reference  to  the  Act  can  be  found,  and  there  is  no  local 
legislation  touching  the  particular  phase  of  Sunday  observance 
dealt  with  by  the  Statute,  nor  is  there  any  inconsistency  between 
it  and  any  later  enactment.  I  am,  therefore,  not  able  to  accede  to 
the  view  that  the  Act  is  not  in  force  in  Victoria. 

Then,  dealing  with  the  Act  as  it  stands,  I  pass  by  for  the 
moment  the  appellant's  argument  as  to  the  way  in  which  the 
complaint  was  framed.  The  facts  are  few  and  simple.  At  Fitz- 
gerald's Circus  there  was  a  large  building,  the  interior  consisting 
of  an  octagonal  room  capable  of  holding  about  3,500  people,  and 
in  which  Sunday  secular  concerts  were  given  by  the  appellant. 
There  was  one  entrance  to  the  room,  which  was  called  the  main 
entrance.  Immediately  to  the  right  of  the  main  entrance  was 
erected  a  stage  for  the  performers,  and  all  around  the  room  were 
seats.  About  two-fifths  of  the  seating  accommtxlation  was  entirely 
separated  from  the  rest  by  a  railing  and  baize  curtain  about  3 
feet  high ;  this  was  called  the  reserve.  There  was,  however,  a 
special  entrance  into  this  reserve  at  which  an  attendant  was 
stationed. 

According  to  one  of  the  witnesses,  the  reserve  would  hold  1,000 
persons,  according  to  another  2,000.  The  latter  witness  said  that 
on  one  of  the  occasions  the  subject  of  the  action,  it  held  1,500. 
Both  witnesses  agreed  that  the  total  capacity  of  the  room  was 
about  3,500. 

The  facts  establish  beyond  doubt  that  nearly  everybody  who 
entered  the  reserve  was  compelled  to  pay,  and  did  pay,  for  admis- 
sion there. 

The  main  entrance  had  no  door  or  gate,  but  it  was  divided  into 

(1)  11  V.L.R.,  410,  at  p.  430. 


5C.L.R.]  OF  AUSTRALIA.  153 

two  passages  by  a  rail  3  ft  or  3ft.  6in.  high  running  inwards  and   H*  C*  <>'  ^« 
having  a  passage  of  about  3ft.  or  3ft.  6in.  on  either  side  of  it.       ^^*, 
There  at  the  very  entrance  stood  3  or  4  persons,  namely  the       Soott 
defendant,  his  partner  and  one  or  two  attendants,  with  plates,     cawsbt. 
When  a  person  was  in  the  act  of  entering  a  plate  was  presented. 
If  no  coin  was  put  in  the  plate  he  was  allowed  to  enter,  but  was 
directed  to  the  unreserved  portion.     If  a  coin  was  put  in  the 
plate  he  was  allowed  to  pass  in,  sometimes  with  and  sometimes 
without  a  ticket,  to  the  reserved  portion.     There  he  found 
another  attendant  with  a  plate  at  the  entrance  of  the  reserve  who 
said  "  Collection  Please."    If  no  ticket  were  presented  or  coin  put 
in  the   plate   the   visitor  was  sometimes  allowed  to  enter  the 
reserve,  but  nearly  always  directed  to  the  unreserved  portion. 
On  one  occasion  the  room  was  crowded  both  in  the  reserve  and 
other  portions.     It  was  conceded  that  any  person  could,  if  he 
insisted,  enter  the  unreserved  portion  without  payment. 

The  only  difference  between  the  seating  accommodation  in 
the  reserve  and  elsewhere  was  that  some  of  the  seats  in  the 
reserve  were  chairs,  and  others  were  covered  with  carpet,  while 
in  the  rest  of  the  auditorium  the  benches  were  bare.  The  evidence 
is  dear  that  the  charge  was  made,  not  merely  for  seating  accom- 
modation, but  for  bare  admission  to  a  particular  part  of  the  room 
which,  besides  being  reserved,  was  in  a  very  advantageous  position 
from  which  to  witness  the  performance. 

The  appellant  s  contention  is  that  he  has  not  contravened  the 
Act  He  says,  first,  that,  so  far  as  the  whole  room  is  concerned, 
it  is  true  it  was  used  for  the  entertainment,  but  everybody  was 
allowed  to  enter  the  room  free,  and,  once  being  in,  a  charge 
eoald  lawfully  be  made  for  permission  to  occupy  any  special  part 
of  it,  however  extensive  that  part  might  be,  always  supposing 
some  other  substantial  part  of  the  room  was  not  charged  for. 

I  should  notice  that,  it  was  said,  the  way  in  which  the  claim  was 
ultimately  framed  enables  the  appellant  to  maintain  that  the 
respondent  did  not  rely  on  the  whole  room  being  used  for  the 
oonoert,  but  only  the  reserve.  He  urges  that  by  the  use  of  the 
word  "  in  "  instead  of  the  word  "  namely  "  the  plaintiff*  deliberately 
abandoned  all  contention  that  the  concert  took  place  in  the  whole 
room,  and  proceeded  merely  on  the  assumption  that  the  reserve 
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H.  C.  or  A.    was  the  only  place  where  any  part  of  the  entertainment  was  held 
Notwithstanding  the  complaint  still  alleges  that  the  "  defendant 
SooTT       was  the  keeper  of  a  house  room  or  place  in  Fitzgerald's  Circus  Build- 
ing situate  in  South  Melbourne  which  was  then  opened  or  used  for 
public  entertainment  or  amusement  and  to  which  persons  were 
then  admitted  by  the  payment  of  money  &c,"  the  defendant  says, 
that  by  virtue  of  the  word  "  in  "  the  plaintiff  was  pinned  down  for 
all  purposes  to  the  reserve  as  the  place  used  for  entertainment,  and 
could  not  call  in  aid  the  rest  of  the  facts  which  have  already  been 
alluded  to.     I  am  unable  to  read  the  claim  with  such  limitations. 
The  word  "room"  still  remaining  in  the  claim  ought  not,  I  think, 
to  be  ignored.     It  is  true  the  learned  Judge  below  thought  the 
plaintiff's  case  sufficiently  established  by  treating  the  reserve  as  a 
"  place  "  in  law  both  as  being  used  for  entertainment  and  as  being 
charged  for.     But  if  the  learned  Judge  were  wrong  in  this,  that 
should  not,  in  my  opinion,  defeat  the  plaintiffs  case,  if  his  claim 
be  properly  made  and  sufficiently  supported  by  the  evidence.     If 
he  can  show  that  the  Judge  should  have  decided  in  his  favour  on 
any  ground,  the  decision  he  has  already  obtained  ought  to  be 
sustained. 

I  proceed,  therefore,  to  consider  whether  the  plaintiff  has  pix)ved 
a  breach  of  the  law,  on  the  assumption  that  the  whole  room  was 
alleged  to  have  been  used,  as  indisputably  it  was  in  fact  used, 
for  the  purpose  of  entertainment. 

This  leads  us  at  once  to  the  construction  of  the  Act.  It  was 
urged  that  this  Act  being  penal  should  receive  a  strict  construc- 
tion. If  by  that  is  meant  that  a  Court  should  construe  an  Act  of 
Parliament  so  as  to  exclude  from  it  as  much  as  an  ingenious  mind 
can  by  a  possible  interpretation  contrive  to  exclude,  I  do  not 
agree  with  the  contention.  If  it  means  simply  that  the  Court 
should  not  strain  the  words  beyond  their  fair  meaning,  I  do 
agi'ee  with  it.  As  this  contention  is  so  frequently  put  forw^ard  it 
is  desirable  to  deal  with  it  fully. 

When  it  is  said  that  penal  Acts  or  fiscal  Acts  should  receive  a 
strict  construction  I  apprehend  it  amounts  to  nothing  more  than 
this.  Where  Parliament  has  in  the  public  interest  thought  fit  in 
the  one  case  to  restrain  private  action  to  a  limited  extent  and 
penalise  a  contravention  of  its  directions,  and  in  the  other  to 
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exact  from  individuals  ceitain  contributions  to  the  general  revenue,  ^*  ^-  ^'  ^• 
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a  Court  should  be  specially  careful,  in  the  view  of  the  conse- 
quences on  both  sides,  to  ascertain  and  enforce  the  actual  com-       Scott 
mands  of  the  legislature,  not  weakening  them  in  favour  of  private      (j^wsey 
persons  to  the  detriment  of  the  public  welfare,  nor  enlarging  them 
as  against  the  individuals  towards  whom  they  are  directed. 

In  Attomey-Generul  v.  Sillem  (1),  BraTnivell  B.  quoted  a 
passage  from  Sedgwick  on  Statutory  and  Constitutional  Law* 
which  he  said  was  "  a  passage  in  which  good  sense,  force  and 
propriety  of  language  are  equally  conspicuous;  and  which  is 
amply  borne  out  by  the  authorities,  English  and  American," 
which  he  citea  The  passage  is  as  follows : — "  But  the  rule  that 
Statutes  of  this  class  are  to  be  considered  strictly,  is  far  from 
being  a  rigid  and  unbending  one ;  or  rather,  it  has  in  modem 
times  been  so  modified  and  explained  away,  as  to  mean  little  more 
than  that  penal  provisions,  like  all  others,  are  to  be  fairly  con- 
strued according  to  the  legislative  intent  as  expressed  in  the 
enactment ;  the  Courts  refusing  on  the  one  hand  to  extend  the 
punishment  to  cases  wliich  are  not  clearly  embraced  in  them, 
and  on  the  other,  equally  refusing  by  any  mere  verbal  nicety, 
forced  construction,  or  equitable  interpretation,  to  exonerate 
parties  plainly  within  their  scope." 

James  L.J.  in  delivering  the  judgment  of  the  Privy  Council  in 
Dyke  v.  Elliott ;  TJie  Gauntlet  (2),  said : — "  Where  the  thing  is 
brought  within  the  words  and  within  the  spirit,  there  a  penal 
enactment  is  to  be  construed,  like  any  other  instrument,  according 
to  the  fair  common-sense  meaning  of  the  language  used,  and  the 
Court  is  not  to  find  or  make  any  doubt  or  ambiguity  in  the 
language  of  a  penal  Statute,  where  such  doubt  or  ambiguity 
would  clearly  not  be  found  or  made  in  the  same  language  in  any 
other  instrument." 

The  views  expressed  by  Chitty  L.J.  for  the  Court  of  Appeal  in 
Llewellyn  v.  Vale  of  Glamorgan  Railway  Oo.(3),when  interpreting 
a  penal  Statute  may  be  referred  to  as  completing  the  statement 
of  the  rule.  His  Lordship  said  : — "  When  an  Act  is  open  to  two 
constructions,  that  construction  ought  to  be  adopted  which  is  the 

(1)  2  H.  ft  C.  431,  at  pp.  531.  532.  (3)  (1898)  1  Q.B.,  473,  at  p.  478. 

(2)  L.R.  4  P.C,  184,  at  p.  191. 
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H.  C.  OF  A.  more  reasonable,  and  the  better  calculated  to  give  effect  to  the 

j_^       expressed  intention." 

gcQTT  Two  further  references  of  high  authority  may  with  advantage 

be  made.  In  Caledonian  Railway  Co,  v.  North  British  Railway 
Co,  (1),  Selbame  L.C.  said  : — "  The  more  literal  construction  ought 
not  to  prevail  if  (as  the  CJourt  below  has  thought)  it  is  opposed  to 
the  intentions  of  the  legislature,  as  apparent  by  the  Statute ;  and 
if  the  words  are  suflSciently  flexible  to  admit  of  some  other  con- 
struction by  which  that  intention  will  be  better  effectuated." 

This  is  in  perfect  accordance  with  the  statement  of  the 
Supreme  Court  of  the  United  States  in  Johnson  v.  Southern 
Pacific  Co,  (2),  which  I  cite  because  it  so  well  represents 
my  own  views.  One  question  was  whether  a  locomotive  engine 
was  a  "car"  within  the  meaning  of  a  penal  Statute.  FvUei' 
C.J.,  in  delivering  the  unanimous  judgment  of  the  Court, 
said : — "  It  is  settled  that  *  though  penal  laws  are  to  be  con- 
strued strictly,  yet  the  intention  of  the  legislature  must  govern 
in  the  construction  of  penal  as  well  as  other  Statutes;  and 
they  are  not  to  be  construed  so  strictly  as  to  defeat  the  obvious 
intention  of  the  legislature'.  United  States  v.  Laclter  (3)."  The 
learned  Chief  Justice  quotes  a  passage  from  a  judgment  of  Mr. 
Justice  Story  in  United  States  v.  Winn  (4),  referring  to  the  rule 
that  penal  Statutes  are  to  be  construed  strictly,  in  which  that 
learned  Judge  said : — "  I  agree  to  that  rule  in  its  true  and  sober 
sense  ;  and  that  is,  that  penal  Statutes  are  not  to  be  enlarged  by 
implication,  or  extended  to  cases  not  obviously  within  their  words 
and  purport.  But  where  the  words  are  general,  and  include 
various  classes  of  persons,  I  know  of  no  authority,  which  would 
justify  the  Court  in  restricting  them  to  one  class,  or  in  giving 
them  the  narrowest  interpretation,  where  the  mischief  to  be 
redressed  by  the  Statute  is  equally  applicable  to  all  of  them. 
And  where  a  word  is  used  in  a  Statute,  which  has  various  known 
significations,  I  know  of  no  rule,  that  requires  the  Court  to  adopt 
one  in  preference  to  another,  simply  because  it  is  more  restrained, 
if  the  objects  of  the  Statute  equally  apply  to  the  largest  and 
broadest  sense  of  the  word.     In  short,  it  appears  to  me,  that  the 

(1)  6  App.  Cas.,  114,  at  p.  122.  (3)  134  U.S.,  624. 

(2)  196  U.S.,  1,  at  pp.  17,  18.  (4)  3  SumD.,  209. 


5  C.L.R.J  OF   A^eBTRALIA.  157 

proper  course  in  all  these  cases,  is  to  search  out  and  follow  the   H«  C.  of  A. 
true  intent  of  the   legislature,  and  to  adopt  that  sense  of  the 
words  which  harmonizes  best  with  the  context,  and  promotes  in       Scott 
the  fullest  manner,  the  apparent  policy  and  objects  of  the  legis-     cawsey. 

lature."    Applying  those  principles  of  interpretation  to  this  Act,       

the  defendant  has,  in  my  opinion,  committed  a  breach  of  the 
first  section,  and  the  plaintiff  is  entitled  to  hold  his  judgment  as 
to  the  penalties  for  the  concert. 

The  statutory  prohibition  is  against  admitting  persons  to  the 
room  by  payment  of  money  or  tickets  sold  for  money.  Can  it 
not  reasonably  be  said  that  persons  who  are  admitted  to  a 
particular  part  of  the  room  by  payment  of  money  are  admitted 
to  the  room  by  payment  of  money  ?  It  seems  to  me  that  the 
part  to  which  they  are  admitted  by  payment  is  no  leas  for  this 
purpose  to  be  considered  the  room,  than  the  portion  to  which  they 
are  admitted  free.  It  is  an  irrelevaut  circumstance  that  some 
persons  are  admitted  free  to  the  whole  room,  if  others  are  charged ; 
and  it  appears  equally  irrelevant  that  the  same  person  is  admitted 
free  to  one  half  of  the  room  if  he  is  charged  in  respect  of  the 
other  half.  The  admission  to  the  room  in  the  latter  case  is  free 
up  to  a  certain  point,  that  is  as  to  one  portion  of  the  room,  and 
not  free  as  regards  the  remainder  of  the  room ;  and  if,  as  regards 
the  remainder,  a  charge  is  made,  I  am  forced  to  the  conclusion, 
if  any  substantial  validity  is  to  be  preserved  for  the  Statute,  that 
there  is  then  a  contravention  of  its  provisions.  The  Act  looks  to 
the  whole  room  as  a  place  where  the  entertainment  is  given,  and 
forbids  a  breach  by  insisting  on  payment  as  to  any  part  of  it.  The 
opposite  view,  which  is  not  only  possible,  but  commends  itself  to 
a  majority  of  my  learned  colleagues,  appears  to  me  to  have  this 
overpowering  defect,  that  it  practically  reduces  the  Act  to  a  nullity. 
That  is  a  result  that  a  Court  should  always  strive  against,  if  the 
language  permita 

If  payment  for  admission  to  any  specified  portion  of  the  room 
is  not  sufficient  to  constitute  a  breach,  then  there  is  never  a 
breach,  so  long  as  mere  ingress  in  permitted  free,  always  provided 
it  is  real  and  actual  ingress.  But  if  once  the  public  are  admitted 
to  enter  clear  within  the  doors,  they  are,  on  this  assumption, 
admitted  to  the  room  within  the  meaning  of  the  Act ;  and  if  no 
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charge  is  made  so  far,  the  promoters  of  the  entertainment  can, 
despite  tlie  Act,  charge  whatever  they  like  for  eitlier  sitting 
accommodation  or  standing  space  anywhere  else. 

A  concert  manager  may  engage  or  build  a  vast  hall,  divide  oft' 
a  small  portion  near  the  entrance,  to  wliich  gratuitous  freedom  of 
access  is  given,  and  whether  a  single  person  remains  in  or  enters 
that  free  part  or  not,  the  management  may  with  impunity  charge 
whatever  it  pleases  for  the  rest  of  the  place. 

The  fallacy  of  the  appellant's  view  as  a  matter  of  reasoning 
appears  to  me  to  consist  in  regarding  admission  as  the  mere  p«s8- 
ing  the  doors.     It  assumes  that  if  up  to  a  certain  point  of  space 
— namely,  the  interior  of  the  room — it  is  free,  the  admission  con- 
tinues free  ever  afterwards,  whatever  charge  is  insisted  upon  for 
other  portions  of  the  room.     It  regards  admission  as  looking  to 
nothing  but  bare  entrance  to  the  room,  or  rather  to  some  pai*t  of 
it,  and  takes  no  account  of  the  opportunity  by  presence  in  the 
room  to  share  in  the  entertainment  or   amusement.      A    very 
probable  case  may  be  supposed  which  tests  this  position.    A  large 
hall  is  used  for  dancing.     Admission  through  the  doora  is  free  in 
the  first  instance.     On  entering,  you  find  a  raised  stage  or  plat- 
form on  w^hich  the  band  is  seated.     At  a  distance  of  six  feet  f i*om 
.the  walls  and  from  the  stage  a  barrier  is  consti'ucted  within 
which  the  dancing  takes  place.     To  this  inner  portion  admission 
is  charged  for.     The  band  is  outside  the  barrier  and  beyond  the 
free  space.     In  the  case  supposed,  the  entertainment  or  amuse- 
ment necessarily  includes  both  the  band,  and  the  dancing  within 
the  inner  portion ;  no  dancing  taking  place  in  the  intermediate 
space.     According  to  the  appellant's  argument,  admission  to  the 
room  being  free,  there  is  no  contravention  of  the  Act,  and  as  we 
shall  see  presently,  he  also  contends  that,  as  the  band  is  not 
within  the  dancing  reserve,  that  reserve  is  not  a  "  place  "  witliin 
the  meaning  of  the  Act ;  and  so  he  is  altogether  clear  of  the  Statute. 

Or  the  promoters  might  vary  the  situation  by  providing  a  part 
of  the  room,  small,  inconvenient  and  rough,  as  a  free  part  for 
dancing,  while  charging  for  admission  to  a  large,  and  prepared 
portion  of  the  same  room  barricaded  off". 

They  might  even  further  extend  their  operations  under  the 
shelter  of  the  word  "  house  "  in  the  Statute.     If  bare  admission 
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to  anv  part  of  the  room  where  an  entertainment  is  proceeding  is   ^-  ^-  ^'  ^ 

.*  .  .     .  X  c»  1907 

admission  to  the  room,  so  admission  to  any  part  of  the  house        ^^* 

must  be  admission  to  the  house.     And  therefore  if  in  several       Soorr 

rooms  in  a  house  dancing  is  proceeding,  so  long  as  gratuitous      Cawsby. 

admittance  to  them  by  the  street  door  and  into  one  of  the  rooms 

is  permitted,  the  promoters  of  the  amusement  could  without  any 

breach  of  the  Act  charge  for  admission  to  all  the  other  rooms.     A 

room  divided  off  into  distinct  compartments  by  barricades,  is  for 

this  purpose  no  different  from  one  house  divided  into  several  rooms. 

I  think  the  true  position  is  that  admission  may  be  free  up  to  a 
point,  and  cease  to  be  free  afterwards.  The  original  admission  is 
limited  to  a  prescribed  space,  and  it  is  just  as  if  at  the  outer  door 
the  proprietor  said  : — "  You  can  go  in  free  to  such  a  space,  and 
you  must  pay  to  enter  the  rest  of  the  room."  If  payment  is 
made  there  and  then  for  the  rest  of  the  room,  it  would  seem  an 
unanswerable  case  that  admission,  qu&  the  unfree  portion,  is 
admission  by  payment  of  money.  And  it  appears  to  me  to  make 
no  difference  that  the  charge  is  made  after  entrance.  It  makes 
no  more  difference  in  my  opinion  than  if  admission  were  free  for 
the  first  hour  to  the  whole  room,  and  permission  to  remain 
charged  for  during  the  remainder  of  the  performance. 

A  striking  instance  of  what  can  be  done  appears  in  the  present 
case.  On  1st  April,  as  testified  by  Constable  Bateman,  the  build- 
ing was  crowded,  both  the  reserve  and  the  other  portions.  Among 
those  in  the  reserve  there  were  probably  many  hundreds  who 
could  not  have  found  space  within  the  room  at  all  had  they  not 
gone  to  the  reserve  itself  and  paid,  and  yet  by  the  appellant's 
argument  they  are  supposed  to  have  been  admitted  to  the  place 
free.  Indeed  every  theatre  may,  so  far  as  this  Act  is  concerned, 
be  opened  on  Sunday,  the  ordinaiy  performance  given  and  the 
ordinary  charges  made,  provided  only  some  portion  of  the  place, 
however  inconvenient  and  insufficient  to  accommodate  the  whole 
audience,  be  allotted  as  a  free  portion. 

It  is  said  this  is  the  intention  of  the  legislature  as  gathered 
from  the  words  of  the  Statute.  I  confess,  however  reluctant  to 
differ  from  the  weighty  opinions  of  my  learned  brethren,  I  am 
unable  to  discover  that  intention. 

On  the  contrary-,  as  I  read  the  Act,  a  different  intention  is  dis- 
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H.  C.  OF  A.  coverable,  not  merely  from  the  nature  of  the  evil  struck  at,  and 
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the  incompetency  of  the  Statute  to  meet  it  if  construed  on  the 
SooTT       appellant's  lines,  but  also  from  the  express  provisions  of  the 

Cawsky.     enactment. 

Sec.  2,  which  begins  by  referring  to  the  many  "subtle  and 
crafty  contrivances"  of  the  keepers  of  the  houses,  rooms,  or  places 
dealt  with,  provides  inter  alia  that  any  room  at  which  persons 
are  supplied  with  refreshments  of  eating  or  drinking  on  Sunday 
at  more  than  usual  prices  on  other  days,  shall  be  deemed  a  room 
to  which  persons  are  admitted  by  the  pajnment  of  money,  although 
money  is  not  taken  as  for  admittance,  or  when  the  persons  enter 
or  depart  from  the  room.     This  is  not  the  creation  of  a  new 
offence,  but  it  is  guarding  against  a  subtle  contrivance  to  evade 
the  consequences  of  the  offence  already  provided  against,  and 
throws  light  upon  what  that  offence  comprehends.     It  clearly,  to 
my  mind,  evinces  that  the  legislature  was  not  narrowly  confining 
the  word  "  admittance  "  to  the  mere  original  entry  into  the  room, 
with  permission  to  charge  afterwards  whatever  the  proprietor 
might  desire,  but  was  giving  a  larger  meaning  to  it  by  including 
in  admittance  to  the  room  of  entertainment  the  providing  for 
payment  something  which  was  part  of  the  inducement  to  enter  or 
remain  in  the  room  as  being  the  entertainment  or  as  a  part  of  the 
entertainment,  even  though  it  was  perfectly  optional  once  the 
person  was  inside  to  take  the  refreshment  or  not.     If  this  par- 
ticular class  of  charge  be  included  as  a  charge  for  admittance, 
still  more  must  the  legislature  have  regarded  the  compulsory 
payment  for  actual  admission  to  the  best  part  of  the  room  to 
witness  or  participate  in  the  entertainment  as  admittance  to  the 
room  by  the  payment  of  money. 

The  case  of  Williams  v.  Wright  (1)  was  pressed  upon  us.  The 
view  taken  of  that  decision  by  three  of  niy  learned  brethren 
certainly  adds  gi*eatly  to  its  force.  I  have  closely  examined  it, 
but  cannot  say  it  is  so  clear  and  convincing  to  me  as  to  dispel  the 
views  I  have  otherwise  formed  of  the  effect  of  sec.  1  of  the 
Statute.  It  is  to  be  observed  that  there  was  no  railed  off  space 
deposed  to  in  that  case,  and  the  learned  Judge  did  not  address 
himself  to  the  meaning  of  the  term  "  place."     He  treated  the 

(1)  13T.L.R.,  551. 
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Statute  as  speaking  of  admission  to  an  enteitaininent,  and  went   ^'  ^-  ®'  ^• 
m  the  ground  that  there  might  be  free  admission  to  an  enter-       s_^ 
tainment  consistently  with  a  seat  being  charged  for.     If,  how-       scott 
ever,  the  principle  be  the  same,  and  if  the  view  of  Collins  J.  be      cawset 
correct,  then  the  consequence  follows  that,  without  contravening 
the  section,  theatres  could  be  open  for  Sunday  entertainments,  as 
I  have  mentioned,  without  infraction  of  this  Statute,  a  result  I 
regard  as  quite  opposed  to  the  fair  intendment  of  the  enactment. 
The  case  has  not  found  its  way  into  any  of  the  regular  reports. 

The  suggested  signification  of  the  term  ''admittance*'  seems  to  me 
to  disappoint  the  intention  of  the  legislature.  I  shall  presently 
refer  to  the  history  of  the  Act  and  the  position  it  occupies  in  the 
legislation  of  the  period.  But,  whatever  its  history,  if  the  words 
were  so  plain  and  precise  as  to  be  capable  of  one  signification 
only  80  that  the  actual  provision  were  its  own  expositor,  leaving 
no  room  for  construction,  no  Court  could  venture  to  alter  its 
meaning.  However  absurd  or  unexpected  the  result  might  be, 
the  legislature  alone  could  in  that  case  intervene  to  change  the 
law  it  had  plainly  and  unequivocally  declared.  But  here  the 
exoneration  of  the  appellant  is  a  matter  at  least  open  to  grave 
doubt  The  mere  fact  that  up  to  the  present  case,  which  has 
been  a  mere  experiment  so  far  as  Victoria  is  concerned,  the  whole 
of  this  community  has  constantly  acted  upon  the  assumption  that 
the  law  prohibited  what  the  appellant  contends  for  as  lawful,  is 
sufficient  to  preclude  the  assertion  that  his  contention  is  beyond 
the  region  of  controversy.  And,  in  passing,  I  think  the  general 
understanding  in  this  country  of  the  effect  of  the  Act  is  as 
important  as  the  asserted  general  understanding  at  the  present 
day  to  the  contrary  in  England. 

If  the  words  here,  at  all  events  capable  as  I  think  them  of 
the  interpretation  I  have  put  on  them,  are  interpreted  so  as  to 
give  effect  to  the  intention  of  the  Act  as  apparent  from  its 
general  provisions,  the  present  case  falls  both  within  the  words 
and  the  spirit  of  the  Statute  according  to  the  rule  in  "  The 
Gauntlet "  (1),  and  the  judgment  ought  to  stand. 

If,  moreover,  the  charge  of  contravention  be  confined  entirely 

(1)  L.R.  4P.C.,  184. 
▼oii.  v.  11 
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,H.  C.  01  A.  to  the  reserve,  I  think  there  is  still  enough  to  bring  the  appellant 
^^_^"        within  the  words  of  the  Act 

SooTT  After  the  best  consideration  I  am  able  to  give  to  the  question, 

Cawset.  ^^  appears  to  me  that  the  railed  off  portion  has  received,  by  the 
very  act  of  the  appellant  himself,  a  distinctive  character  as  a 
place  of  entertainment,  and  is  as  much  a  separate  locality,  for  the 
purpose  of  entertaining  such  of  the  audience  as  are  willing  to 
pay,  as  if  a  high  partition  had  been  erected.  It  was  certainly 
*'  used  "  by  the  appellant  for  entertaining  spectators  as  much  as 
any  other  part  of  the  room,  and  its  use  was  distinct  from  the 
remainder  of  the  building  in  this  respect  that  it  was  fenced  off 
and  "  reserved  "  for  those  who  pay.  If  the  appellant  insists  on 
treating  it  as  a  separate  subdivision  of  his  property  for  the  pur- 
pose of  charging  for  admission,  I  think  he  cannot  complain  if  he 
be  held  to  the  legal  consequences  of  its  separate  character.  He 
cannot  be  heard  to  say  it  is  separate  from  the  rest  so  as  to  make 
free  admission  to  the  other  part  a  free  admission  to  the  room,  and 
yet  that  it  is  inseparable  from  the  other  part  as  to  the  holding  of 
the  concert.  Nor  do  I  think  the  absence  of  the  entertainers  from 
this  portion  of  the  building  affects  the  position.  The  entertain- 
ment they  afford  reaches  the  audience  seated  in  the  reserve,  and 
it  seems  to  me  obviously  to  be  a  place  of  entertainment.  The 
spectators  do  not  desire,  and  could  not  well  have,  the  bodily 
presence  of  performers  in  the  reserve,  but  find  their  pleasure  in 
seeing  and  hearing  them  from  a  distance.  The  appellant  procures 
the  entertainers,  provides  the  entertainment,  and  creates  a  distinct 
and  quite  defined  place  for  the  entertained  for  admission  to  which 
he  demands  money.  He  is  certainly,  as  I  have  already  said,  within 
the  spirit  of  the  law.  He  is  also,  in  my  opinion,  even  as  regards 
this  railed  off  space,  within  the  letter  of  it. 

The  exp;*ession  "  house,  room,  or  place  "  i^  found  in  the  Gaining 
Act  1745  (18  Geo.  II.  c.  34),  which  is  still  in  force.  With  some 
variation  it  has  appeared  in  various  English  Acts  relating  to 
gaming.  In  the  Act  16  &  17  Vict.  c.  119  (1853)  the  words  are 
"  house,  office,  room  or  other  place,"  and  they  appear  in  conjunc- 
tion with  "  opened,  kept  or  used."  In  the  Act  17  &  18  Vict,  c  38 
(1854)  the  expression  is  "  house,  room  or  place."  It  was  on  the 
words  of  the  Act  of  1853  that  the  House  of  Lords  decided  the 
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case  of  Powell  v.  Keinpton  Park  Racecourse  Co.  Ltd.  (1).    The  H-  ^-  ^''^* 
Earl  of  Halshwry  L.C.  said  (2) : — "  any  place  which  is  suflSciently        ^^\ 
definite,  and  in  which  a  betting  establishment  might  be  conducted,       Soott 
would  satisfy  the  words  of  the  Statute."    Lord  James  of  Hereford     c^wsey. 
said  (3) : — "  directly  a  definite  localization  of  the  business  of  bet- 
ting is  effected,  be   it   made  under  a  tent  or   even   movable 
umbrella,  it  may  be  well  held  that  a '  place '  exists  for  the  purposes 
of  a  conviction  under  the  Act." 

The  analogue  here  of  the  betting  establishment  is  the  place  of 
entertainment — that  is  where  the  public  are  entertained. 

Turning  now  to  the  Georgian  legislation  as  to  entertainmentsi 
we  find  that  about  the  same  period,  that  is  in  1751,  an  Act  25 
George  II.  c.  36  was  passed  which  is  styled  an  Act  for  the  better 
preventing  thefts  and  robberies  and  for  regulating  places  of 
public  entertainment  and  punishing  persons  keeping  disorderly 
houses.  In  that  Act  the  phrase  is  "  house,  room,  garden  or  other 
place."  That  Statute  required  licences  for  places  of  entertain- 
ment, otherwise  they  were  to  be  disorderly  houses  and  places. 

In  1781  waa  passed  the  Act  now  imder  consideration  which 
describes  itself  in  the  title  as  "  An  Act  for  preventing  certain 
abuses  and  profanations  on  the  Lord's  Day,  called  Sunday."  It 
recites  that  certain  "  houses,  rooms,  or  places  "  had  of  late 
frequently  been  opened  for  public  entertainment  or  amusement 
upon  Sunday  evening  &c.,  and  then  forbids  the  taking  of  money 
for  admission  on  Sunday. 

Looking  at  the  two  lines  of  legislation,  and  the  course  of  each, 
I  feel  no  real  doubt — except  such  as  is  naturally  occasioned  by 
the  opinions  of  those  of  my  learned  brethren  from  whom  I  have 
the  misfortune  to  differ — first,  that  the  same  method  of  interpre- 
tation mo&t  be  applied  to  the  Act  we  are  now  considering,  to 
discover  the  meaning  of  the  term  "  place,"  and  next,  that  in  each 
case  there  may  be  as  many  such  places  as  the  defendant  chooses 
to  segregate  and  localize  for  his  own  purposes. 

I  should  observe  that  the  manifest  intention  of  the  Act  of  1781 
was  to  put  an  additional  check  for  the  purposes  of  Sunday 
observance  upon  the  same  classes  of   entertainments  as   were 

(I)  (1899)  A.C.,  143.  (2)  (1899)  A.C.,  143,  at  p.  162. 

(3)  (1899)  A.C.,  143,  ali  p.  194. 
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H.  C.  OF  A.  already  partially  dealt  with  by  the  Act  of  1751.  In  the  earlier 
'*  Act,  entertainments  were  included  which  were  held  in  a  "  house, 
Scott  room,  garden  or  other  place  "  and  for  effective  pui-poses  it  is  only 
Cawsby  J^ftt^r^l  ^  suppose  that  the  expression  "  house,  room,  or  other 
place  "  in  the  later  Act  has  a  signification  as  extensive  as  that  in 
the  prior  enactment.  A  licence  under  the  earlier  Act  for  the 
whole  of  a  garden,  for  instance,  would  cover  every  part  of  the 
garden,  no  matter  how  it  was  sub-divided ;  and,  if  immediately 
the  Sunday  Obso^uiice  Act  were  passed,  a  whole  garden  were 
used  for  Sunday  entertainment  or  amusement,  fireworks  in  one 
part,  dancing  in  another,  singing  in  a  third,  music  in  a  foui-th, 
with  the  usual  connected  and  lighted  paths  and  communications, 
though  the  whole  of  the  garden  were  licensed,  yet  if  the  portion 
confined  to  fireworks  were  free,  and  those  devoted  to  dancing, 
singing,  and  music  were  charged  for,  it  would  be  difficult  to  say 
that  the  later  Act  was  not  contravened.  The  whole  garden  would, 
of  course,  be  in  its  entirety  one  place  of  public  amasement,  of  a 
varied  nature,  and  admission  through  the  outer  gates  could  be 
said  to  be  free  admission  to  the  garden  with  equal  force  to  that 
of  the  appellant's  argument  here.  But  the  case  would,  I  consider, 
be  obviously  an  infringement  of  the  Act.  And,  if  so,  I  am  unable 
to  perceive  the  difference  between  that  case  and  the  present. 

The  appellant  argues  that,  if  the  reserve  be  itself  a  place  of 
entertainment,  there  would  be  a  separate  "  place,"  wherever  a 
distinct  reserve  existed.  Thus  in  a  theatre,  the  dress  circle,  the 
reserved  stalls,  the  unreserved  stalls,  the  pit  and  the  gallery  would 
each  be  a  place,  and  subject  him  to  a  separate  penalty.  And  why 
not  ?  It  is  within  his  own  absolute  uncontrolled  power  to  prevent 
it.  No  one  can  force  him  to  incur  penalties.  All  he  has  to  do  is  to 
refrain  from  charging,  or  if  he  does  charge,  he  may  throw  the 
whole  of  the  seating  accommodation  open  at  the  one  price.  Then 
he  has  only  one  place  to  be  liable  for.  But  if,  while  breaking  the 
law,  he  chooses  to  increase  his  profits  by  creating  several  distinct 
places,  even  if  he  choose  to  carry  it  so  far  as  to  make  different 
prices -for  different  seats,  what  just  cause  of  complaint  can  behave 
if  the  law  takes  him  at  his  word  ?  If  there  are  separate  places 
for  his  profit,  there  is  no  injustice  in  considering  them  separate 
places  for  his  responsibility.     He  might  urge  the  same  argument 
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with  equal  force  with  respect  to  several  rooms  in  one  house,   H-  C.  of  a. 
opened  for  dancing.  ^®^* 

On  every  ground,  therefore,  in  my  opinion,  the  judgment  of       Soorr 
Mr.  Justice  Chomley  was  correct  as  to  the  first  part  of  the  claim,     qj^^^^y 
and  should  be  sustained.  

With  regard  to  the  advertisements,  if  the  main  judgment 
appealed  from  is  right,  I  think  that  the  respondent  should  succeed 
on  this  branch  also.  The  appellant  contended  that  the  notice  on 
the  screen  was  not  an  advertisement.  I  think  it  was.  There  are 
many  methods  of  advertising ;  insertion  in  newspapers,  placards 
on  hoardings  and  walls,  sky  signs,  and  notices  published  on  screens 
are  equally  intimations  to  the  public ;  these  are  advertisements. 
Then  he  argued  that  the  advertisement  did  not  state  that  admis- 
sion was  to  be  charged  for.  I  agi-ee  that  an  advertisement  is  not 
of  the  nature  struck  at  by  the  section,  unless,  on  the  face  of  it,  it 
states  directly  or  indirectly  that  the  entertainment  is  one  to  which 
persons  are  to  be  admitted  by  the  payment  of  money  or  tickets 
sold  for  money.  It  was  not  contemplated  by  the  legislature  that 
a  printer,  for  instance,  having  no  reason  to  suppose  the  entertain- 
ment to  be  of  that  nature,  should  be  liable  for  these  penalties. 

But  much  depends  on  the  circumstances  in  which  the  adver- 
tisement appears.  Here  the  notice  was  given  in  the  following 
terms: — "Our  patrons  are  respectively  notified  that  we  shall 
ermtinue  these  concerts  every  Sunday  night  with  the  same  com- 
pleteness as  hitherto  but  no  advertisement  will  be  inserted  in  the 
papers.     Kindly  inform  your  friends." 

The  expression  "  these  concerts,"  means,  when  there  and  then 
published  to  the  persons  present,  concerts  of  the  same  class ;  if 
admission  was  charged  for  at  the  concert  when  the  notice  was 
given,  then  it  conveys  the  intimation  that  admission  was  to  be 
charged  for  in  future. 

Holding  the  views  I  have  expressed  on  the  main  question,  I 
think  that  on  this  branch  also  the  decision  appealed  from  was 
correct  and  should  be  upheld. 

HiGGlNS  J.  I  should  have  been  glad  to  think  that  the  appellant 
is  not  liable  to  these  penalties,  not  only  because  thereby  my  judg- 
ment would  be  in  accord  with  that  of  the  majority  of  the  Court, 
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H.  C.  OF  A.  but  because  I  cannot  but  feel  that  the  Act  21  Geo.  III.,  c.  49,  is 
not  such  an  Act  as  public  opinion  in  Victoria  would  permit  at  the 
present  day.  But,  after  full  consideration,  I  see  no  course  open  to 
me  but  to  say  that  the  defendant  has  brought  himself  within  the 
provisions  of  the  Act.  It  appears  that  the  entertainment  consisted 
of  some  innocent  songs  and  some  innocent  biograph  pictures; 
that  the  performances  were  well-conducted  ;  and  that  the  public 
appreciated  them.  There  was  no  disorder :  and  yet,  if  persons  are 
admitted  by  the  payment  of  money,  the  "  house,  room,  or  other 
place  "  where  they  are  entertained  is,  by  the  Act,  to  be  deemed  a 
"  disorderly  house  or  place."  Even  if  a  place  be  used  for  public 
debate  on  Sunday,  with  payment  for  admission,  and  if  the  dis- 
cussion be  limited  to  texts  of  holy  scripture,  it  becomes,  by  the 
Act, "  a  disorderly  place,"  without  further  proof ;  because,  forsooth, 
the  Houses  of  Parliament  in  England,  in  1781,  conceived  that  such 
debates  were  necessarily  held  "  by  persons  unlearned  and  incom- 
petent to  explain  "  the  holy  scripture,  "  to  the  corruption  of  good 
morals,  and  to  the  great  encouragement  of  ir religion  and  pro- 
faneness." 

I  concur  with  my  colleagues  that  we  have  to  treat  the  Act  of 
1781  as  being  in  force  in  Victoria  by  virtue  of  the  Act  of  9  Geo. 
IV.,  c.  83,  sec.  24,  if  not  by  virtue  of  the  principle  that  colonists 
take  with  them  all  appropriate  British  laws.  In  face  of  the  long 
and  consistent  course  of  decisions  in  Victoria,  enforcing  Sunday 
Acts  such  as  this,  and  in  view  of  the  decisions  to  the  same  effect 
in  New  South  Wales,  it  is  impossible  for  tins  Coui-t  to  hold  that 
in  1829  the  Act  was  not  reasonably  applicable  to  these  Colonies. 
Indeed,  the  Theatres  Act  1896  of  Victoria  treats  the  Act  as  applic- 
able. I  also  concur  with  my  colleagues  in  thinking  that  this  Act 
has  not  been  repealed  as  to  Victoria  by  any  legislation  that  has 
been  enacted  since.  If  there  has  been  a  change  in  the  fashion 
of  regarding  such  subjects,  it  is  for  the  legislature  to  alter  the 
law,  not  for  the  Court.  The  only  question  that  remains  is,  has 
the  defendant  so  acted  as  to  come  within  the  penalties  of  the 
Act  ?  The  difficulty  which  arises  as  to  this  point  is  owing  to  the 
endeavour  of  the  defendant  to  evade  the  Act — probably  acting 
under  well-considered  advice.  I  do  not  say  "  evade "  in  any 
unpleasant  sense.     It  is  our  duty  to  "  evade  "  Acts,  in  the  sense 
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of  not  disobeying  them.     But  the  defendant  has  tried  how  far  H.  0.  of  A. 
he  can  go  in  the  direction  of  giving  public  entertainments  on         ^' 
Sunday,  for  payment,  without  violating  the  letter  of  the  law.  soott 

Now  the  Act  provides  (sec.  1)  that  "any  house,  room,  or  other 
place,  which  shall  be  opened  or  used  for  public  entertainment  or 
amusement  .  .  .  upon  any  part  of  the  Lord's  day  called  Sunday, 
and  to  which  persons  shall  be  admitted  by  the  payment  of  money* 
or  by  tickets  sold  for  money,  shall  be  deemed  a  disorderly  house 
or  place  ;  and  the  keeper  of  such  house,  room,  or  place  shall  forfeit 
the  sum  of  £200  for  every  day  that  such  house,  room,  or  place 
shall  be  opened  or  used  as  aforesaid."  The  hall  is  a  large  one. 
People  are  admitted  free  of  charge  to  all  parts  except  the  gallery 
which  faces  the  stage — ^the  part  which  is  obviously  the  best  place 
for  seeing  the  biograph  pictures,  and  for  watching  the  perform- 
mces ;  but  as  to  this  "  reserve,"  as  it  is  called,  the  learned  Judge 
who  tried  the  case  has  found — and  there  is  ample  evidence  to 
support  his  finding — "  that  persons  who  paid  a  small  sum,  a  silver 
coin,  were  admitted  within  the  reserved  portion,  but  if  they  did 
not  pay  that  sum,  they  were  directed  elsewhere."  The  reserve 
would  hold  from  1,000  to  2,000  people  ;  but  people  come  into  the 
unreserved  portion  also.  The  reserve  is  railed  off  by  a  thin  small 
rail,  about  three  feet  high,  with  baize  attached.  There  is  a  man 
in  charge  of  the  reserve,  standing  at  the  entrance,  and  collecting 
the  money  and  the  tickets.  I  am  of  opinion  that  this  "  reserve  " 
is  a  "  place  "  within  the  meaning  of  the  Act ;  that  it  was  "  used  " 
for  public  entertainment  or  amusement ;  and  that  persons  were 
admitted  to  that  "  plfiice  "  by  the  "  paying  of  money,  or  by  tickets 
sold  for  money." 

The  differentiating  fact  which  makes  a  lawful  entertainment 
unlawful,  &s  regards  any  definite  place,  is  payment  for  admission. 
It  is  quite  true  that  the  entertainers  are  not  in  the  reserve,  but 
on  the  stage ;  but  I  cannot  regard  it  as  being  any  the  less  "  used 
for  public  entertainment "  merely  because  the  music  is  rendered, 
and  the  biograph  is  worked,  on  the  stage  opposite ;  or  because 
other  people  not  in  the  reserve  are  also  entertained  (though  not 
so  satisfactorily).  The  public  are  entertained  in  the  reserve,  and 
for  money ;  and  it  makes  no  matter  that  others  of  the  public  are 
entertained  in  other  places  in  the  hall  without  money.    I  quite 
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accept  the  position  that  the  use  of  one  place  in  this  huge  hall  for 
entertainment  is  legal,  and  that  the  use  of  another  place  is  illegal 
— the  distinction  lying  in  the  payment  for  admission  to  the  latter 
place.  I  might  have  had  more  difficulty  in  coming  to  this  con- 
clusion if  the  words  of  the  Act  were  "  used  for  a  public  enter- 
tainment," implying  that  the  entertainment  must  be  one  and 
indivisible.  But  the  phrasing  is  simply  "  used  for  public  enter- 
tainment." Here  I  find  the  fallacy  of  the  appellant's  argument. 
He  says  there  is  no  evidence  that  the  reserve  was  used  for  "  the  " 
entertainment  Quite  true,  in  one  sense ;  but  the  Act  does  not 
require  such  a  fact  to  be  proved.  It  requires  proof  merely  that 
the  reserve  was  used  for  entertainment  If  the  defendant's  con- 
tention is  right,  of  course  the  Act  becomes  practically  a  dead 
letter  without  any  action  on  the  part  of  the  Parliament  Halls 
and  theatres  may  be  opened  for  entertainments  and  amusements 
on  Sundays ;  and  those  who  hold  the  ^r\tertainment  will  escape 
penalties  by  simply  leaving  a  portioiv  "^the  hall  or  theatre  free 
of  charge.  Mr.  Schutt,  for  the  defendant,  admits  that  this  is  the 
result.  If  the  defendant's  contention  succeed,  a  building  such  as 
a  theatre  may  be  opened,  and  a  performance  in  the  nature  of  a 
concert  or  a  ballet-dance  may  take  place  on  Sunday,  provided 
only  that  no  charge  be  made  for  admission  (say)  to  a  portion  of 
the  "  gods." 

Again — according  to  the  defendant's  argument — there  may 
lawfully  be  a  Sunday  Christy  Minstrel  entertainment  in  the 
organ  wing  of  the  Melbourne  Exhibition  Building,  and  a  charge 
made  for  admission  to  that  wing,  provided  that  the  rest  of  the 
building  be  left  open  to  all,  free  of  payment.  I  do  not  say  that 
the  argument  allows  evasion  of  the  Act  Every  one  is  entitled 
to  evade  an  Act  by  not  disobeying  its  terms.  What  I  say  is  that 
the  argument  involves  that  the  Act  was  futile,  and  obviously 
futile,  for  its  purposes ;  and  I  regard  it  as  the  duty  of  the  Court 
so  to  construe  the  Act,  if  possible,  as  to  avoid  treating  the  legis- 
lature as  making  an  utterly  futile  provision — to  construe  the  Act 
ut  res  magis  valeat  qiuvvi  pereat:  Curtis  v.  Stovin{\)\  "  The 
Duke  of  Bucchuch  "  (2) ;  Macleod  v.  Attaimey-General  for  New 


(I)  22Q.B.D.,  513. 


(2)  15  P.  D.,  86,  at  p.  96. 
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South  Wales  (1).     There  is  nothing  whatever  in  the  Act  to  indi-   H-  ^'  ^'  '^• 
cate  that  the  "  place  "  to  which  payment  admits  must  be  roofed  in 
jseparately  from  all  places  in  respect  of  which  there  is  no  pay- 
ment 

I  adopt  the  words  of  the  Earl  of  HaUbury  L.C.,in  an  analogous 
case,  Potcell  v.  Kempton  Park  Racecourse  Co.  (2).  In  that  case, 
the  question  was  as  to  a  "  place  .  .  .  open  kept  or  used  "  for 
betting;  but,  paraphrasing  his  Lordship's  words  so  as  to  meet  the 
present  case,  I  should  say  that,  for  the  purposes  of  the  Act  now  in 
question,  every  place  which  is  sufficiently  definite,  and  in  which 
the  public  can  be  entei-tained,  would  satisfy  the  words  of  the  Act. 
There  is  no  need  to  introduce  any  refinement  or  subtlety  into  the 
erode  language  of  this  crude  enactment.  I  feel  strongly  that  men 
trained  in  law  are  ever  under  a  tendency  to  over-subtlety  in 
matters  of  verbal  intei-pretation,  and  that  it  is  necessary  for  us, 
again  and  again,  to  revert  to  the  ordinary  lay  attitude.  There 
are  no  technical  associations  with  this  Act  The  word  "  place  " 
in  as  wide  as  any  word  that  could  be  used;  and  when  it  is 
used  in  the  collocation  "house,  room,  or  other  place 
used  for  public  entertainment,"  any  layman  would,  I  think, 
<x>nclude  that  for  the  purposes  of  the  section  it  is  sufficient 
if  there  be  a  house,  or  a  room,  or  a  part  of  a  hall.  Probably, 
the  place  in  a  room  or  hall  would  have  to  be  of  considerable 
size;  for,  otherwise,  the  public  could  not  be  entertained  there, 
or  any  considerable  number  of  people.  Mr.  Pigott  has  urged 
that  the  only  meaning  of  "  place  "  in  this  context  is  a  part  of 
a  room.  But,  without  adopting  the  argument  in  this  extreme 
form,  I  think  a  portion  of  a  room  or  hall  was  probably  the  thing 
primarily  before  the  minds  of  those  who  framed  the  section.  As 
for  the  contention  that,  on  the  plaintiff's  view,  every  row  of 
seats  could  be  considered  as  a  "  place,"  and  there  could  be  a  score 
of  *•  places,"  some  legal  and  some  illegal,  within  the  same  room, 
it  does  not  impress  my  mind.  There  may  be  more  difficulty  in 
dealing  with  the  case  of  a  charge  for  admission  to  very  small 
portions  of  a  i-oom.  But  that  difficulty  does  not  apply  where  the 
reserve  for  which  charge  is  made  takes  up,  as  here,  about  two- 
fifths  of  the  room.      It  is  an  unpleasant  thing  to  find  that  one's 

(1)  (1891)  A.C.,  455,  At  p.  457.  (2)  (1889)  A.C.,  143,  iit  p.  162. 
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H.  C.  OF  A.  house  or  garden  or  enclosure  may  possibly  be  called  "  a  disorderly 
house  or  place  " — with  all  the  nasty  associations  which  such  an 
expression  evokes — but  such  is  the  language  of  the  legislature, 
and  it  is  not  for  us  to  alter  it.  There  is  nothing  that  I  can  find 
in  the  Act  to  indicate  that  a  place  cannot  be  "  used  for  public 
entertainment"  unless  both  entertainers  and  entertained  are 
present  in  that  place.  The  stage  of  a  theatre  is  usually  excluded 
to  the  audience ;  and  it  could  hardly  be  meant  to  allow  tickets  to 
be  issued  for  the  stalls,  for  the  dress  circle,  for  the  family  circle, 
for  the  "  go<ls,"  simply  because  the  entertainers  are  not  in  these 
places,  but  on  the  stage.  A  man  with  the  lease  of  a  cricket 
ground  may  use  it  for  the  entertainment  of  the  public  by  sending 
up  fireworks  outside  the  enclasure,  and  admitting  the  public 
within  the  enclosure.  It  is  unnecessary  to  consider  the  case  of  a 
man  allowing  the  public  to  enter  his  garden  for  payment,  in 
order  to  hear  music  provided  by  others  outside  the  garden  ;  for 
in  this  case  before  us  the  same  man  provides  both  the  music  and 
the  enclosure  in  which  to  hear  it. 

As  for  the  case  of  Williams  v.  Wright  (1)  the  report  is 
unsatisfactorj'.  There  is  no  report  of  it  in  the  La^v  Repoi^ts  or  in 
the  Lcno  Journal  or  in  the  Law  Times.  But,  so  far  as  I  can 
gather  from  the  report  that  we  have,  Mr.  Justice  CoUiiis  was  not 
asked  to  decide  whether  a  reserved  portion  of  a  hall,  for  admittance 
to  which  reserved  portion  a  charge  is  made,  could  be  treated  as  a 
"  place  "  within  the  meaning  of  the  Act.  The  charge  was  made 
under  a  different  section  of  the  Act — sec.  3 — against  the  pub- 
lisher of  the  Times  newspaper  for  publishing  an  advertisement  of 
a  public  entertainment  "  to  which  persons  are  to  be  admitted  by 
the  payment  of  money."  The  word  "  place  "  is  not  used  in  sec  3 ; 
and  therefore  no  question  could  arise  as  to  the  meaning  of  the 
word  "  place  "  in  that  case.  The  ticket  said  "  Admission  free, 
reserved  seats  1/- ; "  and  Collins  J.  came  to  the  conclusion  of  fact 
that  the  charge  was  for  the  seat,  not  for  the  admission  to  the  enter- 
tainment. *'  The  Statute  spoke  of  admission,  not  to  a  seat,  but  to 
an  entertainment."  The  learned  Judge  dealt  only  with  two 
alternatives — admission  to  a  seat  and  admission  to  an  entertain- 
ment.    He  had  not  to  deal  with  the  third  case — ^admission  to  a 

(1)  13T.L.R.,  661. 
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reserve.     The  plaintiff  was  not  represented  by  counsel,  and  the   H-  C.  of  A. 
decision  tarned  on  the  charge  being  made  merely  for  the  seat — 
jost  as  a  charge  might  be  made  for  the  use  of  an  opera  glass. 
There  was  nothing,  in  the  facts  as  found,  to  show  any  charge 
for  a  reserved  area.     I  cannot  attach  much  importance  to  the 
statement  made  in  the  Encyclopcedia  of  the  Laws  of  Evglavd, 
"  Sunday "  page  36.     The  statement  is  that  the  Act  is  usually 
evaded  cgr.,   at  the  Albert  Hall,  and  Queen's  Hall,  by  giving 
free  admission,  and  charging  for  "  reserved  seats."     There  is  not 
in  these   words,   I  think,  any  clear  indication  that  a  definite 
portion  of  the  hall  is  set  apart  for  those  who  pay  ;  and,  even  if 
that  is  the  practice,  the  practice  has  not  been  tested  in  the  law 
Courts.    It  is  also  gravely  urged  that  Royalty  has  been  present 
at  such  entertainments.     Tliis  alleged  fact  does  not  appear  in 
evidence ;  and  we  should  not,  I  presume,  take  judicial  notice  of 
it  Rather  than  admit  the  possibility  of  His  Majesty  doing  even  so 
much  wrong  as  would  be  involved  in  helping  people  to  break  one 
of  his  own  laws,  it  might  be  proper  to  presume  that,  as,  in  the 
drama  of  Euripides,  the  real  Helen  was  not  carried  away  to  Troy, 
but  acme  wraith  or  stmuUicruTn  of  the  lady,  so  the  King  himself 
was  not  present  in  proprid  persond  at  the  Queen's  Hall  on  a 
Sunday.     In  any  case,  as  Lord  Coke  informed  His  Majesty  King 
James  the  First,  the  King  does  not  expound  the  law  personally, 
but  through  the  mouths  of  his  faithful  servants  the  Judges  (1). 
Baxter  v.    Langley   (2)  shows   that  the   point  raised   by   the 
defendant  here,  as  to  the  meaning  of  "  place,"  was  raised  by  the 
defendant  there,  amongst  other  things ;  but  the  Court  decided  in 
defendant's  favour  merely  on  the  ground  that  there  was  no  "enter- 
tainment" within  the  Act,  without  saying  anything  against  a 
reserve  being  a   "place."     The  Judges  in  England  enforce  the 
penalties  with  regret,  and  do  not  hesitate  to  say  so.  (See  Terry  v. 
Brighton  Aquariv/m  Co.)  (3);  and  immediately  after,  and  probably 
in  consequence  of  the  Brighton  Aqtuiriurti   Casey  the  British 
Parliament  specifically  authorized  the  Government  to  remit  the 
penalties  under  this  Act  (38  &  39  Vict.  c.  80).     The  Government 
of  Vietoria  has  also  general  power  to  remit  such  penalties :  Public 
Moneys  Act  1890,  sec.  4. 


(1)  12Rep.,  p.  61. 


(2)  3^L.J.M.C.,1. 


(3)  L.R.  10Q.B.,  306. 
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As  for  the  penalty  of  £50  for  advertising  on  a  screen  during 
the  performance,  I  had  much  doubt ;  but  I  think  that  it  was 
rightly  imposed.  Sec.  3  of  the  Act  provides  that  "  any  person 
advertising  .  .  .  any  public  entertainment  or  amusement  .  .  . 
on  the  Lord's  day  to  which  persons  are  to  be  admitted  by  the 
payment  of  money  .  .  .  shall  .  .  .  forfeit  the  sum  of  £50." 
During  the  performance,  there  were  thrown  on  a  screen  these 
words : — "  Our  patrons  are  respectfully  notified  that  we  shall 
continue  these  concerts  every  Sunday  night  with  the  same  com- 
pleteness as  hitherto  but  no  advertisement  will  be  inserted  in  the 
papers.  Kindly  inform  your  friends."  It  is  urged  that  there  is 
nothing  in  this  notice  to  indicate  that  payment  will  be  expected 
for  admission.  But  I  cannot  find  anything  in  the  Act  requiring 
that  payment  should  be  actually  mentioned  in  the  advertisements. 
The  advertising  may  be,  as  in  the  present  case,  the  act  of  the 
entertainer  himself,  and  effected  at  an  entertainment  for  which 
payment  has  been  made;  and  when  he  announces  to  his 
"  patrons "  that  he  will  "  continue  these  concerts  every  Sunday 
night"  the  audience  knows,  without  being  told,  that  they 
are  to  come  on  the  same  terms.  The  words  of  sec.  3,  **  to 
which  persons  are  to  be  admitted  by  the  payment  of  money  " 
mean,  as  in  sec.  1,  that  ccs  a  f<ict  persons  are  to  be  admitted  by 
the  payment  of  money.  I  am  strongly  opposed  to  improving  or 
altering  an  Act  by  implying  words  that  are  not  there,  unless  the 
words  are  necessarily  implied  ;  and  the  Act  does  not  say  that  the 
advertisements  must  state  that  there  is  to  be  a  payment.  It  is 
enough  that  payment  is  in  fact  to  be  made ;  and,  as  for  the  argu- 
ment that  on  this  construction  a  newspaper  publisher  would  be 
rendered  liable  to  the  penalty,  although  he  knew  nothing  about 
payment  being  required,  I  am  of  opinion  that  lie  would  not 
be  liable  if  he  did  not  know  about  the  payment.  For  criminal 
offences  there  must  be  guilty  knowledge — knowledge  here  that 
payment  will  be  required  unless  the  Act  clearly  indicates  the 
contrary.  In  Reg,  v.  Sleep  (1)  a  Statute  made  it  an  offence  to  be 
found  in  the  possession  of  naval  stores  marked  with  the  broad 
arrow.  The  jury  found  that  there  was  not  sufficient  evidence  to 
show  that  the  prisoner  knew  the  stores  to  be  so  marked,  and  the 

(1)  30L.J.M.C.,  170. 
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conviction  was  held  bad.    (See  also  AnonyTOOua  (1) ;  Heaime  v.   H.  C.  of  a. 

ion? 
Garton  (2) ).     Knowledge  of  the   relevant   fact  is   necessarily 

implied  in  Acts  creating  crimes,  unless  expressly  negatived.     I 

Bee  no  reason  for  differing  from  the   additional   view  put  by 

Isaacs  J.,  to  the  effect  that,  if  a  charge  be  made  for  admission  so 

far  as  regards  a  prescribed  portion  of  a  room,  it  is  made  for 

admission  to  the  room.     But  I   prefer  to  rest  on  the   simpler 

aspect  of  the  case. 

I  accept  unreservedly  the  doctrine  that  in  Statutes  imposing 

taxes  or  penalties  the   person  sought  to  be  charged  has  to  be 

brought  within  the  letter  of  the  law.     I   do  not  suggest   any 

addition  to  or  qualification  of  the  words  of  the  Act.     It  seems  to 

me  that  the  appelant  here  is  within  both  the  letter  and  the  spirit 

of  the  law,  and,  but  for  the  contrary  opinions  of  my  colleagues, 

I  should  regard  the  case  as  free  from  doubt.     I  am  therefore  of 

opinion  that  the  judgment  of  Mr.  Justice  Chomley  in  this  case, 

and  the  judgment  of  Mr.  Justice  Hodges,  so  far  as  it  relates  to 

the  same  points,  in  Cawsey  v.  Davidson  (3)  are  right ;  and  that 

this  appeal  should  be  dismissed  with  costs. 


Appeal  allowed.  Order  appealed  from,  dis- 
charged. Judgment  for  defendant 
with  costs.  Respondent  to  pay  costs  of 
appeal. 

Solicitor,  for  appellant,  W,  E,  Brv/nt, 

Solicitor,  for  respondent,  Ouinness,  Crown  Solicitor  for  Victoria. 

B.L. 


(1)  Focfe.,  439. 

(2)  2  £1.  ft  E.,  66. 


(3)  (1906)  V.L.R.,  32;  27  A.L.T., 
121. 
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WILLIAMSON Plaintiff; 

AND 

THE  COMMONWEALTH       ....        Defekdant. 

H.  C.  OF  A.  Commonwealth  Public  Service  Act  1902  {Xo,  5  o/1902),  Beet.  46,  IS— Public  Ser- 
ial, vant  —  DiflmiMol  —  Procedure  —  Suspension — Condition  precedent —  Wrongful 
'•-'■''  dismissal — RdieJ — Damagea—Beinstatement — Defence — Money  not    voted    by 

Mklbouknk,  ParliameiU, 

Nov.    18,    19, 

20,  29.  On  30th  Jauuary  1907  an  officer  of  the  Public  Service  of  the  Commonwealth 

WU8  suspended  from  duty  in  reference  to  a  shortage  which  had  been  dis- 
covered in  his  accounts.  He  was  prosecuted  criminally  in  connection  with 
that  shortage,  was  tried  and  was  acquitted.  Afterwards,  on  2nd  May,  the 
oiiicer  was  charged  under  the  Commonxoecdth  Public  Service  Act  1902  by  the 
Chief  Officer  with  three  offences,  one  being  in  connection  with  the  shortage 
in  his  accounts,  and  was  required  to  admit,  deny  or  explain  these  charges, 
but  the  original  suspension  had  not  been  removed,  nor  was  the  officer 
suspended  on  the  later  charge«.  The  officer  having  denied  these  charges,  was 
on  the  7th  May  further  suspended,  .an^^  after  proceedings  which  were  in 
accordance  with  sec.  46,  the  Governor-General  in  Council  ** approved"  of  his 
dismissal,  and  tlie  Government  excluded  him  from  the  Department,  and  would 
not  allow  him  to  perform  his  duties. 

Heldf  that  the  officer  was  wrongfully  dismissed  and  was  entitled  to  recover 
damages  from  the  Commonwealth  for  such  wrongful  dismissal. 

Sec.  78  of  the  Commonwealth  Public  Service  Act  1902  is  not  an  answer  to  a 
claim  for  damages  for  wrongful  dismissal  from  the  Commonwealth  Public 
Service. 

There  is  no  right  to  dismiss  an  officer  at  Mill  or  otherwise  than  in  accord- 
ance with  the  procedure  prescribed  in  that  Act. 

The  power  of  dismissal  under  sec.  46  of  that  Act  must  be  exercised  strictly, 
and  suspension  from  duty  of  an  officer  on  the  charges  for  which  he  is  subse- 
quently dismissed  is  a  condition  precedent  to  his  rightful  dismissal ;  but 
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ftlthoogh  the  power  has  been  wraugfolly  exercised,  if  he  has  been  in  fact  put    H.  C.  OF  A 
oat  of  the  service,  he  is  not  entitled  to  a  declaration  that  he  remains  in  the  1907. 

service.     He  has  the  same  remedy  as  any  other  servant  wrongfully  dis-  ««-»v«-^ 

ini,^  WlLUAMSON 

v. 

In  asteesins  damages  for  snch  a  wronsful  dismissal  the  Court  will  take  into     ^^^  OOM- 

*       ^^  *  MONWBALTH. 

consideration  the  fact  that  the  officer  was  liable  to  be  forthwith  dismissed         

rightfully  noder  the  process  prescribed  by  the  Act. 

Trial  of  Action. 

The  plaintiff,  William  Suckling  Williamson,  brought  an  action 
in  the  High  Ciourt  against  the  Commonwealth  claiming  £3,000 
damages  for  the  wrongful  and  illegal  dismissal  of  him  from  his 
office  of  Postmaster  in  the  Public  Service  of  the  Commonwealth, 
and  alternatively : — (a)  A  declaration  that  the  plaintiff  still  was, 
or  was  entitled  to  be  reinstated  as,  an  officer  in  the  Public  Service 
of  the  Commonwealth  ;  (b)  if  necessary,  an  order  for  the  reinstate- 
ment of  the  plaintiff  in  the  Public  Service  of  the  Commonwealth  ; 
(c)  an  order  for  payment  to  the  plaintiff  by  the  defendant  of  all 
arrears  of  salary  at  the  date  of  such  order  for  payment,  or, 
alternatively,  of  a  sum  of  money  equivalent  to  the  whole  salary 
the  plaintiff  would  have  received,  or  would  have  been  entitled  to 
receive,  up  to  the  date  of  such  order  had  he  not  been  deprived  of 
his  salary;  (d)  such  other  declaration  or  order  as  the  Court 
might  deem  proper  or  necessary. 

IVior  to  1st  March  1901  the  plaintiff  had  been  an  officer  in  the 
Post  and  Telegraph  Department  of  Victoria,  and  on  that  day, 
when  that  Department  was  transferred  to  the  Commonwealth, 
the  plaintiff  was  transferred  to  the  Public  Service  of  the  Common- 
wealth, and  thereafter  remained  an  officer  in  the  Depai-tment  of 
the  Postmaster-General.  At  the  beginning  of  the  year  1907  the 
plaintiff  was  Postmaster  at  Dimboola,  in  Victoria,  at  a  salary  of 
£235  per  annum.  On  29th  January  1907  an  inspector  of  the 
Department  examined  the  Post  Office  books  under  the  charge  of 
the  plaintiff  and  found  a  shortage  of  £50  6s.  7^d.  On  30th 
January  1907  a  letter  was  written  by  F.  L.  Outtrim,  Deputy 
Postmaster-Qeneral  and  Chief  Officer  of  the  Department,  to  the 
plaintiff  as  follows  : — "  With  reference  to  the  shortage  of 
£50  68.  7id.  discovered  in  your  advances  by  the  inspector  who 
visited  your  office  yesterday  I  have  to  inform  you  that,  pending 
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1 0OT 

of  sec.  46  of  the  Cmninonwealth  PiMic  Servwe  Act  1902." 
Williamson       On  20th   February  1907  the  plaintiff  was  at  the  Court  of 
Tiib'^Com-     P^^^y  Sessions,  Dimboola,  charged  on  information  with  larceny 
MONWEALTH.  of  £50  6s.  7Jd.  the  property  of  His  Majesty,  and  on  the  hearing 
of  the  information  the  plaintiff  was  discharged. 

On  10th  April  1907  the  plaintiff  was  at  the  Court  of  Petty 
Sessions,  Dimboola,  committed  for  trial  on  an  information  for 
that  on  or  about  29th  January  1907  he  being  an  accounting 
officer  within  the  meaning  of  the  Audit  Acts  1901  and  1906  did 
improperly  dispose  of  certain  public  moneys,  to  wit,  £50  6s.  T^d., 
whicli  sum  had  been  received  for  or  on  account  of  the  Common- 
wealth by  the  plaintiff.  On  this  charge  the  plaintiff  was  on  26th 
April  1907  tried  at  the  Court  of  General  Sessions  at  Ararat,  and 
was  found  not  guilty. 

On  2nd  May  1907  a  letter  was  written  by  W.  B.  Crosbie, 
Acting  Deputy  Postmaster-General  (F.  L.  Outtrim  having  ceased 
to  act  as  Chief  Officer  about  21st  February  1907)  to  the  plaintiff 
as  follows  : — "  Take  notice  that  you  are  hereby  charged  under 
sec.  46  of  the  Comvionwealth  Public  Service  Act  1902  with  the 
offences  of 

"  (1)  Improper  conduct  in  that  on  29th  January  1907  you 
failed  to  produce  when  called  upon  by  Mr.  H.  S.  Edgar,  District 
Inspector,  the  sum  of  £50  6s.  7Jd.,  Government  moneys  held  by 
you  as  an  officer  of  the  Postmaster-General's  Department. 

"(2)  Being  negligent  or  careless  in  the  discharge  of  your 
duties. 

"  (3)  Using  intoxicating  beverages  to  excess. 

"  You  are  required  to  forthwith  state  in  writing  whether  you 
admit  or  deny  the  truth  of  such  charges  and  to  give  any  written 
explanation  relative  to  such  offences  that  you  may  consider 
proper  for  my  consideration." 

The  plaintiff  having  denied  these  charges,  on  7th  May  1907 
he  was  further  suspended  from  duty.  A  Board  of  Inquiry  was 
then  appointed  to  consider  the  charges,  and,  having  considered 
them,  the  Board  on  29th  May  1907  found  that  all  the  charges 
were  proved. 

On   the  same    day,   the   Acting  Deputy   Postmaster-General 
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recommended  that  the  plaintiff  should  be  dismissed  from  the   ^-  ^-  ®'  '^• 

1907 

service.    On  6th  June  1907,  R.  Betheras,  Deputy  Public  Service       ^ ; 

Commissioner,  recommended  the  dismissal  of  the  plaintiff,  and  Williamson 
that  recommendation   was  on    22nd    June    approved    by    the    th^^com- 
Govemor-General  in  Council,  and  his  approval  was  notified  in  the  moxwealth. 
Gazette  of  29th  June  1907. 

The  plaintiff  then  brought  this  action.  The  Commonwealth 
by  its  defence  (irUer  alia)  objected  that  the  claim  for  salary 
coald  not  be  maintained  inasmuch  as  it  was  not  alleged  that  any 
greater  sum  than  that  received  by  the  plaintiff  by  w^ay  of  pay- 
ment of  salary  had  been  appropriated  by  Parliament  for  the 
purpose,  and  they  relied  on  sec.  78  of  the  ComTnonwealth  PxMic 
Service  Act  1902.  They  also,  without  admitting  any  liability, 
brought  into  Court  the  sum  of  £63  16s.  Id.,  and  said  that  it  was 
sufficient  to  satisfy  any  claim  of  the  plaintiff  for  salary.  The 
plaintiff  accepted  this  sum  in  satisfaction  of  the  claim  in  respect 
of  which  it  was  paid  in. 

W.  Fink,  for  the  plaintiff. 

Duffy  K.C.  (with  him  Leiuera),  for  the  defendant.  The  pro- 
ceedings taken  against  the  plaintiff  were  perfectly  regular.  The 
word  "  forthwith  "  in  sec.  46  (2)  (6)  of  the  ComTnonwealth  Pvhlic 
Service  Act  1902  means  as  soon  as  is  reasonable  under  the  cir- 
cumstances :  Ex  jxxHe  Lavib ;  In  re  Soutlumn  (1) ;  R,  v.  Justices 
of  Worcester  (2).  But  sec.  66  (1)  of  the  Conrnirwnwealth  Public 
Service  Act  1902,  which  provides  that,  if  on  indictment  or 
presentment  an  officer  is  convicted  of  an  offence  he  shall  be 
deemed  to  have  forfeited  his  office,  contemplates  that,  where  an 
officer  is  charged  with  an  offence  for  which  he  should  be  tried  by 
a  judicial  tribunal,  further  proceedings  under  sec.  46  should  not 
be  taken  until  that  trial  has  been  had.  In  such  a  case,  therefore, 
the  intention  indicated  by  the  word  "  forthwith "  is  satisfied  if 
the  proceedings  which  are  to  follow  upon  suspension  are  post- 
poned until  the  result  of  the  trial  is  known.  That  was  the 
course  taken  here.  The  fact  that  the  suspension  was  on  a  charge 
different  from  that  subsequently  made,  and  on  which  the  plaintiff 

(1)  19  Ch.  D.,  169.  (2)  7  Dowl.  P.R.,  789. 

vol..  V.  12 
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H.  C.  OF  A.  waa  dismissed,  is  immaterial,  for  the  suspension  is  not  a  condition 
precedent  to  the  subsequent  inquiry  and  the  proceedings  foUow- 

W11XIAM8ON  ing  upon  it:  Hardea-Htle  011  Statutory  Law,  3rd  ed.,  p.  267.     If 
The'com-     ^^^  suspension  is  under  any  circumstances  a  condition  precedent, 

MONWBALTH.  it  is  uot  SO  whcu  thc  officer  is  already  under  suspension  at  the 
time  the  charge  is  made  in  respect  of  which  he  is  subsequently 
dismissed.  No  claim  for  damages  for  wrongful  dismissal  can  be 
maintained.  The  plaintiff  was  either  rightly  dismissed  or  else  he  is 
still  in  the  service,  and  is  entitled  to  a  declaration  to  that  effect. 
The  power  of  dismissal  is  in  the  Governor-General :  The  Constitu- 
tion, sec.  67.  And,  even  if  he  has  acted  illegally,  no  action  will 
lie  against  the  Commonwealth  :  Mattingley  v.  TJie  Queen  (1).  If 
the  plaintiff  is  entitled  to  damages,  the  Court  in  assessing  them 
must  take  into  account  the  fact  that  proceedings  may  at  once  be 
taken  under  sec.  46  to  dismiss  him  :  French  v.  Brookes  (2).  See 
also  McDade  v.  Hoskins  (3).  So  that  the  plaintiflf  has  really 
suffered  no  damage.  By  virtue  of  sec.  78  of  the  Cominoiuvealth 
Public  Service  Act  1902  no  action  for  salary  will  lie  here,  for  no 
money  has  been  voted  by  Parliament  for  that  purpose.  Bond  v. 
The  Commomvealth  (4) ;  Cousins  v.  Tlie  Commonwealth  (5) ; 
Miller  v.  The  King  (6) ;  FisJier  v.  TJie  Queen  (7) ;  Bremner  v. 
Victorian  Railways  Commissioner  (8). 

Proceedings  under  sec.  46  are  quite  independent  of  criminal 
proceedings,  and  there  can  be  no  question  of  election  between  them. 

Fink  in  reply.  The  word  "  forthwith  "  means  "  immediately," 
the  object  being  that  there  may  be  a  speedy  trial  while  the 
evidence  is  fresh.  The  defendant  by  prosecuting  the  plaintiff 
criminally  made  its  election,  and  is  not  now  entitled  to  pro- 
ceed against  him  under  sec.  46  of  the  Commonwealth  Public 
Service  Act  1902.  That  section  is  a  criminal  code  and  must  be 
followed  strictly.  In  assessing  damages  it  is  to  be  assumed  that 
the  plaintiff  is  innocent  of  these  charges,  and  that  he  will  remain 
in  the  service  until  his  death  or  until  he  reaches  the  aire  of 
retirement. 


(1)  22V.L,R.,  80;  16  A.L.T..  171. 

(2)  6  King.,  .354. 

(3)  18  V.L.R.,  417  ;  14  A.L.T.,  66. 

(4)  IC.L.R.,  13. 

(5)  3C.L.R.,  529. 


(6)  28  V.L.R.,  5.30;  24  A.L.T.,  150. 

(7)  *26  V.L.R..  781.  at  p.  796;  22 
A.L.T.,217;  (190.3)  A. C,  158. 

(8)  27  V.L.R.,  728  ;  23  A.L.T.,210. 
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[The  following  authorities  also  were  cited :  In  re  Gavegan  (1) ;  H.  C.  of  A. 
Stocku^ll  V.  Rider  (2) ;  Grant  v.  Secretary  of  State  far  India  (3) ;       ^^ 
Sniith'8  Master  and  Servant,  5th  ed.  p.  157.]  Williamson 

Cur,  adv.  vuLt        the'com- 


MON  WEALTH. 


HiOGiNS  J.  read  the  following  judgment. 

This  is  an  action  by  a  Postmaster  for  damages  for  wrongful 
dismissal  by  the  defendant,  or,  in  the  alternative,  for  a  declaration 
that  he  is  still  in  the  defendant's  service,  €uid  payment  of  salary. 

It  seems  to  be  beyond  question  that  in  the  case  of  an  officer 
under  the  Commonwealth  Public  Service  Act  1902  there  is  no 
right  to  dismiss  him  at  will,  or  otherwise  than  in  accordance  with 
the  procedure  prescribed  in  the  Act :  Gould  v.  Stewart  (4).  The 
procedure  is  set  forth  in  sec.  46. 

Under  sec.  46,  if  an  officer  be  charged  with  an  offence,  he  may 
either  be  reprimanded  or  temporarily  suspended.     The  person  to 
suspend  is  either  the  Chief  Officer,  or  some  other  officer  authorized 
to  suspend.       "  The  suspending  officer  or  the  Chief  Officer  shall 
forthwith  furnish  the  offending  officer  with  a  copy  of  the  charge 
on  which  he  is  suspended,  and  require  him  to  forthwith  state  in 
writing  whether  he  admits  or  denies  the  truth  of  Sfuch  charge, 
and  to  give  any  explanation,"  &c.  (sec.  46  (2)  (6)  ).     Then  the 
Chief  Officer  may  either  (a)  remove  sux^h  suspension,  or  (b)  repri- 
mand, and   remove  the   suspensimi,  or   (c)  fine   the   officer,  or 
(d)  further  suspend  him,  and  refer  the   charge  to  a  Board  of 
Inquiry ;    and  one  of  the  Board  must  be  a  representative  of  the 
Division  in  the  State  in  which  "  the  suspended  officer  performed 
his  duties."     The  Board  must  not  include  the  person  by  whom 
the  officer  was  suspended.      If   "such   suspended  officer"   do 
not  admit  the  truth   of   the   charges,  the  Board  inquires  and 
reports  (sec.  46  (3),  (4)  ).     If  any  of  the  charges  is  found  to  be 
proved,  then,  on  the  recommendation  of  the   Chief   Officer  the 
Permanent  Head  may  impose  a  penalty ;  or  the  Public  Service 
Commissioner  may  reduce  the  officer  in  rank  ;  or  the  Governor- 
General  in  Council  may  dismiss  him  from  the  service.     In  the 
event  of  dismissal,  the  officer  shall  not  be  entitled  to  any  salary 

(1)  "Brisbane  Coarier  "   Ist  Dec.  (S)  2C.P.D.,  445. 

1905.  (4)  (1896)  A.C.,  575. 

(2)4C.L.K.,  469. 
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H.  C.  or  A.  QY  wages  during  the  time  of  his  suspe'tision,  unless  the  Govemor- 
Qeneral  otherwise  order  (sec.  46  (5)  ). 

Williamson       It  will  be  noticed  that  the  whole  machinery  is  made  to  hinge 
Thb^Com-    ^^  ^^  initial  suspension  of  the  officer.     There  is  no  obligation  to 

MONWBALTH.  suspcud ;  just  as  there  is  no  obligation  to  adopt  the  other 
alternative — reprimand.  But  unless  there  be  a  suspension,  the 
rest  of  the  machinery  prescribed  for  removal  is  not  applicable. 
The  officer  is  to  be  given  a  copy  of  the  charge  "  on  which  he  is 
suspended  " ;  and  he  is  to  state  whether  he  admits  or  denies  the 
truth  of  **  such  charge."  The  Chief  Officer,  if  he  think  that  the 
offence  has  not  been  committed,  may  remove  "  such  suspension." 
If  there  is  to  be  a  Board  of  Inquiry  he  may  "  further  suspend  " 
the  officer.  The  Board  cannot  inquire  unless  the  "  suspended 
officer  "  do  not  admit  the  truth  of  the  charges.  In  short,  if  there 
be  no  suspension  for  the  charges,  the  officer  cannot  be  furnished 
with  a  copy  of  the  charges  "  on  which  he  is  suspended " ;  and 
unless  he  be  furnished  with  such  a  copy,  there  is  no  power  to 
appoint  a  Board  of  Inquiry  ;  and  if  there  be  no  valid  Board  of 
Inquiry,  the  power  of  the  Governor-General  to  dismiss  does  not 
arise.  It  may  be  thought  that  the  officer  suffers  no  harm  in  not 
being  suspended.  I  am  not  sure  that  he  is  not  prejudiced, 
especially  if — as  the  parties  assume — a  suspended  officer  is 
entitled  to  pay  during  suspension,  in  the  event  of  his  not  being 
dismissed.  But,  prejudiced  or  not,  suspension  on  the  charges  for 
which  he  is  dismissed  is  made  a  condition  precedent  to  dismissal. 
Powers  of  dismissal  under  this  Act,  like  powers  of  expulsion 
under  partnership  and  other  agreements,  must  be  exercised 
strictly  as  prescribed. 

In  the  present  case,  the  order  of  dismissal  is  based  on  the  three 
charges  contained  in  the  letter  of  2nd  May  1907.  But  the 
plaintiff  was  not  suspended  for  these  three  chargea  He  had 
been  suspended  on  30th  January  1907  on  a  certain  charge — 
one  only ;  and  the  suspension  was  wrongfully  continued  till 
2nd  of  May.  I  say  wrongfully,  because  the  section  contemplates 
that  the  suspension  shall  be  only  temporary,  and  that  a  copy  of 
the  charge  should  be  "  forthwith  "  furnished  to  the  officer  ;  and 
no  such  copy  was  furnished ;  and  the  officer  was  not  asked  to 
admit  or  deny  this  first  charge,  but  was  prosecuted  before  the 
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Courts  on  two  abortive  informations.      Perhaps  the  strict  course   R-  C.  of  A. 
for  the  Department  to  adopt  was  to  remove  the  improper  sus- 
pension,  and  then  to  suspend  again  on  the  three  new  charges.  Williamson 
But,  however  that  may  be,  I  cannot  see  how  I  can  say  that  the    «    ^q^«, 
Govemor-Generars  order,  or  "  approval "  of  dismissal,  was  made  monwbalth. 
in  pursuance  of  the  section,  when  I  find  that  it  was  made  on  the 
basis  of  the  charges  other  than  the  charge  on  which  the  plaintiff 
was  suspended.     In  my  opinion,  the  order  of  dismissal  was  not 
justified  by  the  antecedent  facts. 

Looking  at  the  facts  more  in  detail,  it  appears  that  on  30th 
January  1907,  after  an  inspector's  visit  to  the  plaintiff's  post 
office  at  Dimboola,  Mr.  Outtrim,  the  Deputy  Postmaster-General, 
and  Chief  OflBcer  for  Victoria,  wrote  to  the  plaintiff,  a  letter 
informing  him,  "  with  reference  to  the  shortage  of  £50  6s.  7 Jd. 
discovered  "  in  his  "  advances,"  that  he  is  suspended  from  duty 
under  sec  46  of  the  Act.  The  plaintiff  replied  on  5th  February, 
stating  that  he  intended  to  make  good  the  shortage,  and  asking 
to  be  allowed  to  hand  it  to  the  relieving  officer ;  and  further  asking 
that  the  Board  of  Inquiry  be  held  in  Melbourne.  But  the  Chief 
Officer,  instead  of  following  the  procedure  prescribed  in  sec.  46> 
on  11th  February  took  out  an  information  against  the  plaintiff, 
f»  a  public  servant,  for  stealing  the  said  sum  of  money.  This 
information  was  dismissed  at  Petty  Sessions  on  20th  February. 
On  5th  April  1907  another  information  was  taken  out  against 
the  plaintiff,  under  the  Audit  Acts,  for  improperly  disposing  of 
the  said  sum  of  public  money.  The  plaintiff  was  committed  for 
trial,  and  on  26th  April  was  tried  in  General  Sessions,  and  was 
found  not  guilty,  and  discharged.  At  this  time,  it  will  be 
noticed,  the  plaintiff  was  wrongfully  under  suspension.  Even  if 
the  loose  ^^ords  of  the  recital  in  the  letter  of  30th  January  can 
be  treated  as  stating  a  definite  charge  (which  I  doubt),  the 
plaintiff  was  not  asked  to  admit  or  deny  or  to  explain,  and  the 
necessary  consequential  steps  were  not  taken.  Then  the  Depart- 
ment formulated  three  new  charges  against  the  plaintiff.  On 
2nd  May  the  Acting  Deputy  Postmaster-General  sent  him  notice 
that  he  was  charged  under  sec.  46  with  three  offences : — 
(1)  improper  conduct  in  failing  to  produce  the  said  money  to  the 
inspector ;  (2)  being  negligent  or  careless  in  the  discharge  of  his 
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H.  C.  OF  A.   duties ;  and  (3)  using  intoxicating  beverages  to   excess.      This 
'*        notice  also  called  on  him,  in  pursuance  of  sec.  46,  for  admission 

Williamson  ov  denial,  and  explanation.    But  the  plaintiff  was  never  suspended 
TiiE^CoM-     ^^  these  three   charges;  and  what  sec.  46  requires  is  that  the 

MONWEALTH.  officcr  shall  be  forthwith  furnished  with  a  copy  of  the  charge  07i 
ivhivh  he  is  ftw^pended.  Tlie  rest  of  the  procedure  seems  to  have 
been  regular  under  sec.  46.  On  29tli  May  a  so-called  Board  of 
Inquiry  found  against  the  plaintiff  on  all  three  charges.  On  Slst 
May  the  Acting  Deputy  Postmaster-General  recommended  that 
the  plaintiff  be  dismissed  from  the  service.  On  6th  June  the 
Deputy  Public  Service  Commissioner  recommended  to  the 
Governor-General  in  Council  that  the  plaintiff  be  dismissed  ;  and 
on  22nd  June — as  appears  by  the  Gazette  of  29th  June — the 
Governor-General  "  approved  "  of  many  departmental  recom- 
mendations, including  the  dismissal  of  the  plaintiff.  On  5th  July 
the  plaintiff  received  from  the  Acting  Deputy  Postmaster-General 
a  letter  stating  tliat  the  Governor-General  in  Council  "  has 
approved  of  your  dismissal  from  the  public  service,  and  you  have 
been  dismissed  accordingly." 

It  has  been  urged  for  the  defendant  that,  if  the  dismissal  was 
illegal,  it  was  only  a  dismissal  or  pretended  dismissal  by  the 
Governor-General  in  Council,  and  not  by  the  defendant  (see  par. 
2  statement  of  claim  and  defence).  But  this  is,  in  my  opinion,  a 
curious  misconception  of  the  basis  on  which  the  Courts  grant 
relief  in  cases  of  wrongful  dismissal.  I  need  not  examine  the 
logical  puzzles  which  the  position  might  suggest — a  man  dis- 
missed by  one  who  had  no  power  to  dismiss  is  not  dismissed,  &c. 
Nor  is  it  necessary  to  enter  into  an  elaborate  examination  of  the 
legal  and  constitutional  position  of  the  Governor-General,  and  the 
responsibility  of  the  Commonwealth  for  his  acts.  In  my  opinion, 
the  plaintiff  has  proved  the  statements  in  par.  2,  that  the  defend- 
ant—the Commonwealth — has  refused  and  still  refuses  to  allow 
him  any  longer  to  discharge  his  duties.  If  there  were  nothing 
else,  the  letter  of  the  Acting  Deputy  Postmaster-General  of  5th 
July  sliows  that  the  Department  adopted  and  acted  on  the 
Governor-General's  order  of  dismissal,  excluded  the  plaintiff  from 
the  Department,  and  prevented  him  from  doing  the  work  by 
which  he  could  earn  his  salary.     It  is  to  be  observed,  also,  that 
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this  objection  to  the  action  for  wrongful  dismissal  was  not  even    R-  C.  of  A. 

snggested  in  the  similar  Queensland  case  of  Stockwell  v.  Rider 

before  the  Full  High  Court  (1).  Williamson 

The  defendant  has,  however,  resisted  this  action  on  the  ground,    the^Com- 
also,  of  sec.  78  of  the  Act     Sec.  78  provides  that  "  nothing  in  monwealth. 
this  Act  shall  authorize  the  expenditure  of  any  greater  sum  out 
of  the  Consolidated  Revenue  Fund  by  way  of  payment  of  any 
salaiy  than  is  from  time  to  time  appropriated  by  the  Parliament 
for  the  purpose/'     This  section,  however,  in  no  way  interferes 
with  the  power  and  the  duties  of  the  Court  to  declare  rights  and 
to  pronounce  judgments,  leaving  it  to  Parliament  to  find  money 
for  payment  of  the  judgments  against  the  Crown.     It  refers  only 
to  the  process  of  drawing  money  out  of  the  Consolidated  Revenue 
Fund,  forbidding  (say)  payment  of  £250  as  salary  when  the  sum 
of  £200  only  has  been  appropriated  ;  and  it  does  not  apply  to  the 
payment  of  damages  at  all.     It  was  not  meant  to  affect  the 
substantive  rights,  created  by  the  Act,  of  officers  against  the 
Crown  (sec.  21).     It  was  drawn  in  view  of  the  Audit  Act  (cf. 
sec.  34  (4)  &c.),  and  was  intended  to  prevent  any  inference  to  the 
effect  that  the  CorriTnomvealth  Public  Serv^ice  Act  1902  operated 
in  any  way  of  itself  as  an  appropriation  of  a  larger  salary  for 
any   officer   than   that   appearing   in    the   Appropriation   Act 
Under  the  numerous  Crown  Remedies  Acts,  a  successful  petitioner 
got  a  certificate  of  the  judgment ;  and  on  receipt  of  the  certificate 
the  Governor  in  Council  was  authorized  to  pay  the  amount  out  of 
the  Consolidated  Revenue.      If  the  Governor  in  Council  refused, 
there  was  no  legal  remedy.      The  Judiciary  Act  1903  (see.  56) 
has  allowed  the  Commonwealth  to  be  sued  instead  of  the  King ; 
but  there  is  no  indication  of  any  intention  to  make  such  a  giave 
alteration  of  the  legal  position  as  is  claimed  on  behalf   of  the 
defendant.      A  similar  contention  was  raised  for  the  Crown  in 
Fifflier  v.  The  Queen  (2) ;  but  it  was  rejected  both  by  the  Vic- 
torian Full  Court,  and  by  the  Judicial  Committee  of  the  Privy 
Council.     It  is  urged  on  me  that  the  Full  High  Court  has  taken  a 
different  view  of  this  section  in  Cousins  v.  The  Commonwealth  (3) 
but  I  do  not  think  so.     The  Full  Court  there  had  to  deal  with  the 

(1)  4  C.KR.,  469.  (1903)  A.C.,  158,  at  p.  167. 

(2)26  V.L.R.,  781 ;  22  A.L.T.,  217  ;  '  (3)  3  C.L.R.,  629,  at  p.  642. 
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H.  C.  OF  A.  specific  case  pointed  at  in  sec.  78 — not  a  claim  for  damages,  but 
^^'        a  claim  for  a  salary  greater  than  that  appearing  in  the  Appro- 

Williamson  priatioii  Act     The  subject  does  not  appear  to  have  been  argued, 
-,    ^'^         and  the  points  of  distinction  were  not  discussed.     But  the  Court 

MONWBALTH.  referred  to  the  previous  case  of  Bond  v.  Tlie  Commonwealth  (1), 
in  which  the  long  established  practice  is  clearly  stated ;  and  it 
showed  no  intention  of  overruling  that  case.  At  all  events,  sec. 
78  has  nothing  to  do  with  the  claim  for  damages  for  wrongful 
dismissal. 

There  were  two  points  to  which  considerable  attention  was 
given  in  the  argument,  but  as  to  which  I  shall  merely  state  my 
conclusions.  I  cannot  concur  with  Mr.  Fink  in  his  contention 
that  the  defendant  must  be  treated  as  having  elected  to  prosecute 
the  plaintiff  criminally,  and  thus  to  have  precluded  itself  from 
proceeding  under  sec.  46.  I  think  also  that  Mr.  Crosbie,  the 
Acting  Deputy  Postmaster-General,  was  competent  to  give  to  the 
plaintiff  the  notices  of  May.  Mr.  Duffy  seems  to  me  to  have 
proved  conclusively  that  Crosbie  was  duly  appointed  by  the 
Permanent  Head  to  perform  the  duties  of  Chief  Officer  under 
sec.  13  (3). 

What,  then,  is  the  remedy  ?  My  chief  difficulties  are  owing  to 
the  form  of  the  pleadings,  and  the  conduct  of  the  case.  The 
parties  ignore  the  fact  that  the  suspension  of  30th  January  has 
no  logical  connection  with  the  dismissal  in  June — that  the 
suspension  from  30th  January  to  May  might  be  unauthorized, 
even  if  the  subsequent  steps  were  proper  (see  defence,  paragraphs 
2,  3  and  4).  There  seem  to  have  been  at  least  two  distinct 
breaches  of  contract  on  the  part  of  the  defendant — one  in  the 
suspension  from  work  from  30th  January  to  May,  or  perhaps 
June ;  the  other  in  the  dismissal  of  June.  Nor  have  the  parties 
noticed  that  under  Order  XVIII.  of  the  High  Court  Rules  any 
payment  of  money  into  Court  must  be  in  respect  of  "  a  cause  of 
action  " ;  that  is  to  say,  in  respect  of  the  entire  set  of  facts  that 
give  rise  to  an  enforceable  claim — ''  every  fact  which  it  would  be 
necessary  for  the  plaintiff  to  prove,  if  traversed,  in  order  to  sup- 
port his  right  to  the  judgment  of  the  Court "  :  Read  v.  Brown  (2). 
But  putting  aside  for  the  present  the  difficulty  arising  from  the 

(1)  1  C.L.R.,  13.  (2)  22  Q.B.D.,  128,  at  p.  131,  p^r  Eahtr  M.B. 
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payment  into  Court,  I  think  that  I  may  fairly  deal  with  the  case   ^-  ^'  ^^  ^• 
on  the  substantial  merits — treating  the  case,  as  the  parties  have       ^^^ 
treated  it,  as  if  the  plaintiff  were  suspended  on  30th  January,  as  Williamson 
the  first  step  towards  the  dismissal  which  took  place  in  June,    xhe'coih. 
This  coarse  will  involve  no  difference  in  the  result.   A  suspension  monwealth. 
nnder  the  Act  seems  to  be  a  conditional  or  provisional  dismissal ; 
if  a  dismissal  follow,  the  officer  is  not  entitled  to  pay  during  the 
time  of  suspension  (sec  46  (5)  ). 

Now,  under  the  ordinary  law,  a  servant  dismissed  has  an  option 
between  two  remedies.  He  cannot  have  both  remedies ;  he  must 
elect  between  them.  One  remedy  is  on  the  contract  for  the 
wrongful  dismissal ;  the  other  remedy  is  to  treat  the  contract  as 
rescinded,  and  to  sue  for  liis  actual  service :  Ooodman  v.  Pocock 
(1).  There  was  for  some  time  an  impression  that  a  servant  could 
wait  till  the  end  of  his  term,  doing  nothing,  but  remaining  ready 
and  willing  to  work  ;  and  then  sue  for  his  wages  for  the  balance 
of  the  term.  This  view  seemed  to  rest  on  the  theory  of  a  status 
in  the  servant,  such  as  could  not  be  affected  by  a  wrongful  act ; 
bnt  the  view  has  long  since  been  exploded  :  2  Sm.  L.C.,  11th  ed., 
p.  48;  Goodman  v.  Pocock  {2\  The  truth  is,  a  servant  cannot 
claim  wages  unless  he  perform  the  condition  precedent  of  doing 
the  work.  If  he  have  been  prevented  from  doing  the  work,  he  has 
an  action  for  damages  for  breach  of  the  contract ;  or  he  may  accept 
the  position,  rescind  the  contract  which  the  master  refuses  to 
perfomi,  and  sue  for  the  work  actually  done.  In  the  present  case 
the  plaintiff  claims,  alternatively,  for  damages  for  wrongful  dis- 
miKsal.  or  for  salary  up  to  the  order  for  payment  thereof ;  and,  in 
the  event  of  the  latter  order,  he  asks  for  a  declaration  that  he 
still  is,  or  is  entitled  to  be  reinstated  as,  an  officer  in  the  service, 
and  for  an  oi-der  for  reinstatement.  I  know  of  no  authority  or 
ground  for  any  such  order  or  declaration  ;  and  I  certainly  shall 
not  declare  the  plaintiff  to  be  still  in  the  Government  service 
when,  according  to  his  own  allegation  as  well  as  my  finding,  he 
baa  been  put  out  of  the  service,  and  remains  out. 

As  for  the  alternative  remedy,  damages  for  wrongful  dismissal, 
a  servant  dismissed  would  be  entitled  to  recover  the  amount  of 

(1)  15  Q.B.,  576,    at   p.    583,   per  (2)  16  Q.B.,  576,  at  pp.   581,   583, 

^^''  J.  ptr  PtUttaon  and  Erie  JJ. 

VOL.    V.  13 
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H.  C.  OF  A.  the  loss  which  he  has  sustained  by  the  breach  of  contract ;  and 
.'y,      in  assessing  the  damages  it  would  be  proper,  and  necessary,  to 

Williamson  take  into  account  the  wages  attributable  to  the  broken  period, 
The^Com-    ^^^   ^^™^  ^^  actual  service  since  last  pay  time  till  dismissal : 

MONwEALTiT.  Qoodnuin  V.  Pocock  (1).  In  this  case,  under  the  circumstances, 
I  propose  to  take  into  account  in  assessing  damages  the  amount 
of  the  plaintifTs  salary  until  dismissal.  I  regard  him  as  being 
unable,  until  dismissal,  to  get  other  employment  The  plaintifTs 
case  for  damages  was  based  on  the  theory  that  if  he  had  not 
been  dismissed  he  would  have  remained  in  the  service  till  the  age 
of  60,  and  would  get  a  pension  afterwards.  But  I  have  to  take 
into  account,  not  only  the  risk  of  death,  and  the  risk  of  removal, 
but  the  probability — the  extreme  probability — of  the  plaintiff 
speedily  losing  his  office  by  legal  means,  and  even  for  the  offences 
already  charged  against  him  (see  French  v.  Brookes  (2) ;  Maiv  v. 
Jones  (3).)  If  the  defendant,  instead  of  dismissing  the  plaintiff 
in  June  or  July,  had  chosen  to  start  anew,  to  suspend  him,  and 
to  take  proper  proceedings  for  dismissal,  the  plaintiff's  tenure  of 
office  would  have  been  very  short  indeed ;  and  the  wages  would 
cease  at  the  suspension.  In  my  opinion,  such  fresh  proceedings 
would  have  been  taken ;  and  if  the  plaintiff  were  still  in  the 
service,  they  would  now  be  taken ;  and  a  fresh  Board  of  Inquiry 
would  come  to  the  same  conclusions  of  fact  as  the  former  Board, 
As  regards  the  possible  earnings  of  the  plaintiff  from  other 
sources,  having  seen  him,  and  heard  him,  and  ascertained  his  age 
and  qualifications,  I  think  that  £78  per  annum  is  as  much  as  he 
could  reasonably  expect  to  earn,  year  in  year  out.  On  the  whole, 
I  assess  the  damages  at  £100. 

But  then  I  have  to  deal  with  the  payment  into  Court.  Th« 
defendant,  without  admitting  any  liability,  brought  into  Court 
£63  16s.  Id.,  and  said  that  this  sum  was  "  sufficient  to  satisfy  any 
claim  of  the  plaintiff  for  salary."  The  particulars  showed  thi.s 
sum  to  be  meant  for  the  salary  from  31st  January  to  7th  May 
(the  date  of  sending  the  three  charges  to  a  Board  of  Inquiry). 
The  plaintiff,  by  his  reply,  accepted  this  sum  "  in  satisfaction  of 
his  claim  for  salary."  Now,  the  rule  says  that  the  money  must 
be  accepted  "  in  satisfaction  of  the  cause  of  action"  (rule  6)  ;  and 

(1)  15  Q.B.,  576.  (2)  6  Bing.,  354.  (3)  25  Q.B.D.,  107. 
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in  such  a  case  the  plaintiff  cannot  proceed  with  his  action  except   ^-  ^-  ^'  ^' 

1907 
as  to  costs :  In  re  Earl  of  Stamford ;  Savage  v.  Payne  (1).     The       ^^[ 

defendant's  repudiation  or  breach  of  the  contract  is  an  essential  part  Williamson 
of  the  cause  of  action,  whichever  remedy  be  pursued.  The  parties  the'com- 
treat  the  case  as  one  breach,  involving  one  of  two  remedies.  But,  monwealth. 
even  if  the  action  could  proceed,  notwithstanding  the  acceptance  of 
the  money,  T  should  have  thought  that  the  acceptance  of  the  pay- 
ment showed  an  election  on  the  part  of  the  plaintiff  to  treat  the 
contract  as  rescinded,  and  to  sue  for  any  past  wages  for  services 
rendered,  and  not  to  sue  for  damages.  I  should  have  thought 
that  the  plaintiff  could  claim  no  more  salary  than  that  paid  in, 
conld  not  claim  any  damages  attributable  to  salary.  But  Mr. 
^wjTy,  for  the  defendant,  has  admitted  that  notwithstanding 
the  withdrawal  from  Court  of  £63  16s.  Id.,  the  plaintiff,  if  he  has 
been  wrongfully  dismissed,  is  entitled  to  have  damages  assessed 
on  the  basis  that  he  would  get  salary  as  an  officer  as  from  7th  May 
1907.  I  shall  not  insist  on  the  rigour  of  the  pleadings  where 
neither  party  wishes  me  to  do  so.  Both  parties  have  acted  on 
the  understanding  that  the  acceptance  of  the  money  did  not  con- 
clude the  plaintiff's  rights ;  and  I  think  that  under  the  circum- 
stances I  shall  best  do  justice  by  dealing  with  the  merits  of  the 
case  unfettered,  with  regard  to  the  money  in  Court,  by  the  form 
of  the  proceedings.  Having  found  the  plaintiff's  loss,  apart 
from  the  money  in  Court,  to  be  £100,  I  deduct  the  money 
already  taken  out  by  the  plaintiff,  £63  16s.  Id. ;  and  I  iind  his 
net  loss,  the  amount  for  which  I  shall  give  judgment,  to  be 
£36  3s.  lid. 

Judgment  for  tlie  plaintiff  for  £36  3«.  lid. 

Solicitor,  for  plaintiff,  Peers, 

Solicitor,    for    defendant,    Powers,    Commonwealth    Crown 
Solicitor. 

R  L 

(1)  63L.T.,  612. 
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LUCAS 

Defendant, 


Appellant; 


AND 


GRAHAM    . 
Informant, 


Respondent. 


H.  C.  OF  A. 
1907. 

Melbourne, 
Sept.  25. 

Griffith  C.J., 

Barton, 

0*Coniior, 

laaacs  and 

Hifrgins  JJ. 


ON  APPEAL  FROM   THE  SUPREME  COURT  OF 

VICTORIA. 

Licensing  Act  1906  (Vict.)  (No,  2068),  sees.  31,  ^2— Licensing  Act  1890  [Vict.) 
{No.  1  111),  sees.  5,  12 — "  Australian "  wiyie licence — ** Colonial  "  loine  licence — 
Rights  and  ohligcUions  of  licensee — Pei'mitting  liquor  other  than  wine  etc.  to  be 
brought  on  premises — Liquor  purchased  for  customer. 

Sec.  32  (I)  of  the  Licensing  Act  1906  (Vict.)  is  not  limited  to  liquor  (other 
than  wines,  &c.),  brought  on  the  licensed  premises  for  the  purpose  of  sale  by 
the  licensee,  or  which  is  the  property  of  the  licensee. 

The  effect  of  sec.  31  (1)  of  the  Licensing  Act  1906  is  to  change  the  name  of  a 
colonial  wine  licence  to  an  Australian  wine  licence.  Sec.  32  imposes  the  same 
restrictions  upon  the  holders  of  all  such  licences,  whether  they  were  originally 
granted  as  colonial  wine  licences  or  as  Australian  wine  licences. 

Held^  therefore,  that  a  person  who,  before  the  Licensing  Act  1906  came 
into  force,  obtained  pursuant  to  the  Licensing  Act  1890  a  renewal  of  his 
colonial  wine  licence,  and  who  in  1907  permitted  stout  bought  on  behalf  of  a 
customer  to  be  brought  on  his  licensed  premises,  was  properly  convicted  of  an 
oifence  under  sec.  32  (1)  of  the  Licensing  Act  1906,  which  forbids  the  bringing 
of  liquor  other  than  Australian  wine  on  premises  for  which  an  Australian  wine 
licence  is  in  force. 

Judgment  of  Supreme  Court  {Graham  v.  Lticas,  (1907)  V.L.R.,  478  ;  29 
A.L.T.,  10),  affirmed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

On   28th   March    1907,  at   the   Court  of   Petty   Se&sions   at 
Melbourne,  an  information  was  heard,  whereby  Thomas  Graham, 
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inspector  of  the   Latrobe  Licensing  District,  charged  Anthony    ^-  C.  o»  A. 
Lucas  that  he,  on  19th  January  1907,  then  being  the  holder  of 
an  Australian  wine  licence  within  the  meaning  of  the  Licensing       Ldcas 
Acts,  and  then  holding  a  licence  for  the  licensed  premises  situate     (ji^aham. 

at  240  and  242  Collins  Street,  Melbourne,  did  permit  certain       

liquor,  to  wit,  stout,  to  be  biought  on  the  said  licensed  premises 
oontarary  to  the  said  Acts. 

It  appeared  from  the  evidence  that,  on  3rd  December  1906, 
the  defendant,  who  was  the  proprietor  of  a  caf^,  carrying  on 
Imsiness  in  the  above-mentioned  premises,  was  granted  a  certifi- 
cate  of  renewal  of  his  colonial  wine  licence  for  the  ensuing  year 
by  the  Licensing  Court  sitting  at  Melbourne ;  and  that,  on 
19th  January  1907,  one  of  his  waiters  went  out  from  those 
premises  and  purchased  at  a  neighbouring  hotel  on  behalf  of  a 
customer,  who  had  provided  the  money  for  the  purpose,  some 
stout  to  be  consumed,  as  it  was  consumed,  by  the  castomer  at  the 
caf^  with  a  meal  supplied  by  Lucas.  It  was  contended  for  the 
defence  that  sec.  32  (1)  of  the  Licensing  Act  1906  did  not  apply 
as  Lucas  was  the  holder  of  a  colonial  wine  licence.  The  Court  of 
Petty  Sessions  having  dismissed  the  information,  an  order  nisi 
to  review  their  decision  was  obtained  on  the  grounds  that  the 
holder  of  a  colonial  wine  licence  for  the  year  1907  was  within 
the  provisions  of  sec  32  of  the  Licensing  Act  1906,  and  that  on 
the  evidence  the  justices  ought  to  have  convicted  the  defendant. 

On  the  return  of  the  order  nm,  the  Full  Court  made  the  order 
absolute :  GraJiam  v.  Lucas  (1). 

The  defendant  by  special  leave  now  appealed  to  the  High 

Court 

On  the  appeal  to  the  High  Court  the  question  was  raised 
whether,  where  an  information  for  an  offence  is  dismissed  by  a 
Court  of  Petty  Sessions,  the  informant  is  a  "  person  who  feels 
aggrieved "  within  the  meaning  of  sec  141  of  the  Justices  Act 
1890  so  as  to  be  entitled  to  appeal  to  the  Supreme  Court,  but,  as 
this  question  was  not  dealt  with  by  the  High  Court,  the  argu- 
ments upon  it  are  not  reported. 

Starke,  for  the  appellant.     In  sec  32  (1)  of  the  Licensing  Act 

(1)  (1907)  V.L.R.,  478  ;  29  A.L.T.,  10. 
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'*        be  brought  liquor  on  the  premises  specified  should  be  construed 

Lucas  as  limited  to  liquor  kept  or  brought  on  the  premises  for  the 
Graham.     P^T>08e  of  sale  by  the  licensee.     That  is  shown  by  sec.  32  (2), 

which  provides  that  the  finding  of  liquor  other  than  wine  &c.  is 

to  be  primd  facie  evidence  of  an  unlawful  sale  of  liquor.  There 
was  no  evidence  of  a  sale  by  the  licensee  :  Gi'aves  v.  Panavi  (1). 
See  however  GraJiam  v.  Maioorekos  (2).  The  provisions  of  sec. 
32  (1)  do  not  apply  to  the  holder  of  a  colonial  wine  licence  for 
the  year  1907,  but  only  apply  to  Australian  wine  licences, 
properly  so  called,  and  granted  after  the  passing  of  the  Act.  See 
also  sees.  34,  78  (2).  The  renewal  of  the  appellant  s  licence  was 
granted  on  3rd  December  1906,  and  the  Licensing  Act  1906 
was  not  assented  to  until  28th  December  1906.  That  Act 
did  not  affect  any  change  in  licences  granted  before  it  came  into 
operation,  nor  did  sec.  31  alter  the  name  of  those  licences.  The 
repeal  of  the  section  under  which  the  licence  was  granted  to  the 
appellant,  and  its  re-enactment  with  the  woixis  "  Australian 
wine  licence  "  substituted  for  "  colonial  wine  licence,"  would  not 
affect  the  appellant's  rights  which  he  had  gained  under  the 
repealed  section  :  Act^  Interpretation  Act  1890,  sec.  27.  Although 
no  right  which  was  conferred  upon  the  holder  of  a  colonial  wine 
licence  by  his  licence  may  be  taken  away  by  sec.  32  (1)  of  the 
Licensing  Act  1906,  yet  a  disability  is  imposed  upon  the  holder 
of  an  Australian  wine  licence,  and  the  section  should  not  be 
interpreted  to  impose  that  disability  on  a  i)erson  who  is  not  in 
truth  the  holder  of  an  Australian  wine  licence. 

Duffy  K.C.  (with  him  Mecighev),  for  the  respondent,  was  not 
called  upon. 

Griffith  C.J.  This  case  was  taken  out  of  its  turn  in  order  to 
decide  a  point  which  was  said  to  be  one  of  urgency.  The  question 
is  raised  upon  the  construction  of  sees.  31  and  32  of  the  Licensing 
Act  1906,  which  was  assented  to  on  28th  December  1906.  Sec  31 
provides  that : — "  In  the  Licensing  Acts  for  the  words  *  a  colonial  * 

(1)  (1905)  V.L.R.,  297  ;  26  A.L.T.,  2.32. 

(2)  (1907)  V.L.R.,  270;  28  A.L.T..  173. 
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or  the  word  *  coloDial  *  wherever  occurring  before  the  words '  wine  ^-  ^-  ®'  ^• 

licence'  or  'wine  licences'  there  shall  be  substituted  the  words 

'an  Australian'  or  the  word  'Australian'  as  the  context  may 

require."  A  wine  licence  was  a  well  known  form  of  licence  under 

the  oW  licensing  Acts  in  which  they  were  called  "  colonial  wine 

UocDcea"    That  section  provides  that  for  the  future  they  are  to 

be  called  "  Australian  wine  licences."    Sec.  32  (1)  provides  that : 

—**  The  holder  of  an  Australian  wine  licence  shall  not  keep  nor 

bring  or  permit  to  be  brought  any  liquor  other  than  wine  cider 

or  perry  the  produce  of  fruit  grown  in  any  Australian  State  on 

the  premises  specified  in  such  licence." 

The  first  point  taken  is  that  sec.  32  (1)  only  applies  to  liquor 
brought  on  to  the  premises  for  the  purpose  of  sale  by  the  licensee, 
or  to  liquor  the  property  of  the  licensee.  The  words  are  perfectly 
general,  and  that  point  therefore  faila 

The  next  point  made  is  that  the  appellant  had  obtained  last 
year,  and  before  this  Act  was  assented  to,  a  colonial  wine  licence 
which  was  still  in  force,  and  that  when  he  obtained  that  licence 
there  was  no  law  prohibiting  the  holder  of  a  colonial  wine  licence 
from  bringing  liquor  upon  his  premises.  Consequently,  it  is 
argued,  when  the  new  Act  came  into  force,  it  could  not  deprive 
him  of  the  right  which  he  had  to  bring  liquor  on  his  premises. 
But  that  was  not  a  right  which  he  acquired  by  virtue  of  the 
Licensing  Act  1890;  it  was  a  right  enjoyed  by  everybody  else 
in  the  community.  The  Supreme  Court  thought  there  was  nothing 
in  the  objection.  cbBecIcett  J.  put  the  case  thus  (1) : — "  It  is  clear, 
therefore,  that  where  the  old  Act  spoke  of  'a  colonial  wine  licence,' 
it  is  now  to  be  read  as  speaking  of  '  an  Australian  wine  licence.' 
The  new  Act  contains  no  provision  keeping  alive  the  rights  con- 
ferred by  the  colonial  wine  licence.  They  are  at  an  end  unless  the 
licensee  can  exercise  them  by  reason  of  his  licence  being  treated 
as  equivalent  to  an  Australian  wine  licence.  The  document  which 
he  holds  confers  no  rights  by  itself  independently  of  the  Act  under 
which  it  issued.  When  the  existing  law  ceases  to  give  any  rights 
to  the  holder  of  a  colonial  wine  licence,  the  licence  is  a  nullity 
onless  it  can  operate  as  an  Australian  wine  licence,  to  the  holder 


(1)  (1907)  V.L.R.,  478,  ftt  p.  479;  29  A.L.B.,  10,  at  p.  11. 
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of  which  the  existing  law  gives  the  rights  which  the  holder  of  a 
colonial  wine  licence  previously  possessed,  qualified  by  the  con- 
ditions added  by  the  amending  Act.  It  cannot  have  been  the 
intention  of  the  amending  Act  to  destroy  these  rights.  I  think 
that  by  force  of  sec.  31,  they  are  preserved  by  converting  that 
which  was  theretofore  called  a  colonial  wine  licence  into  a  licence 
to  be  called  an  Australian  wine  licence.  The  holder  cannot  claim 
the  rights  without  incurring  the  obligations  which  this  change 
involved,  or  be  considered  an  Australian  wine  licensee  within  the 
meaning  of  some  section  of  the  existing  law,  and  not  of  others." 
I  entirely  adopt,  if  I  may  venture  to  say  so,  that  reasoning  of  the 
learned  Judge.  It  appears  to  me  that  all  that  section  does  is  to 
change  the  name  of  the  licence,  leaving  the  substance  exactly  the 
same  as  before,  and  then  sec.  32  goes  on  to  impose  certain 
restrictions  upon  the  holder  of  such  a  licence.  On  the  merits, 
therefore,  I  am  of  opinion  that  the  judgment  appealed  from  was 
right.  The  consideration  of  the  other  point,  which  is  not  urgent, 
will  stand  over. 


Barton  J.  I  concur  with  the  opinion  of  the  Full  Court  on  the 
questions  raised  as  to  sees.  31  and  32  of  the  Licensing  Act  1906, 
and  think  it  is  the  only  conclusion  they  could  reasonably  have 
come  to.  The  question  as  to  the  meaning  of  sec.  141  of  the 
Justices  Act  1890  is  of  the  highest  importance,  and  deserves 
further  argument. 

O'Connor  J.  I  am  of  the  same  opinion,  and  have  nothing  to 
add. 

Isaacs  J.  I  concur.  I  would  like  to  say  that  on  the  first 
point,  as  to  whether  it  is  necessary  that  the  liquor  should  be 
brought  on  to  the  premises  for  the  purpose  of  sale,  the  matter 
has  been  thoroughly  and  perfectly  dealt  with  by  Madden  C.J.  in 
Grahain  v.  Matookeros  (1).  I  think  there  is  nothing  to  be  added 
to  His  Honor  s  reasoning  on  that  subject 

With  regard  to  the  other  point,  I  agree  that  the  reasons  of 
aBeckett  J.  should  govern  the  matter,  and  I  should  like  to  add 


(1)  (1907)  V.L.R.,  274  ;  28  A.L.T.,  173. 
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that  what  Hood  J.  said  was  correct,  viz.,  that  the  right  to  bring   ^-  C-  ^'  ^' 

1907 

liquor  on  to  his  premises  was  not  a  right  conferred  on  the 
licensee  by  the  licence,  but  was  a  right  which  he  possessed  in 
common  with  all  other  persons,  and  therefore  no  statutory  right 
was  taken  away  from  the  licensee  by  upholding  the  conviction. 


LUOAS 
V, 

Graham. 


Isaacs  J. 


HlGGiNS  J.     I  concur. 

Solicitor,  for  appellant,  Raynes  W.  S.  Dickson,  Melbourne. 

Solicitor,    for    respondent,    Guinness^    Crown    Solicitor    for 

Victoria. 

B.  L. 
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IN   RE  DALEY. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 


AppeaU  to  High  Couri—Suapetinon  of  solicitor  by  Svprenu  Court  for  pro/emoncU  H.  C.  of  A. 


miaamdMet — Diserettoti  of  Supreme  Court  cu  to  p^iishment  of  its  officers — 
Special  leave. 

A  tolicitor  of  the  Supreme  Court  of  New  South  Wales  was  suspended  from 
practice  by  that  Court  for  having  by  a  false  representation  induced  a  barrister 
to  accept  a  brief  which  otherwise  he  might  not  have  accepted. 

The  High  Court,  being  of  opinion  that  the  Supreme  Court  clearly  had 
jurisdiction  to  deal  with  one  of  its  officers  who  had  been  guilty  of  such  mis« 
conduct  as  was  alleged,  and  seeing  no  reason  to  differ  from  them  in  the  con- 
clusion to  which  they  had  come  on  the  facts,  refused  to  grant  special  leave  to 
appeal  from  their  decision. 

The  nature  of  the  punishment  in  cases  of  professional  misconduct  on  the 
part  of  an  attorney  is  entirely  within  the  discretion  of  the  Supreme  Court. 

In  re  Cdematiy  2  C.L.R.,  834,  followed. 

Special  leave  to  appeal  from  the  decision  of  the  Supreme  .Court :  /n  re 
Daley,  (1907)  7  S.R.  (N.S.W.),  661,  refused. 


1907. 

* — . — ' 
Stdnky, 

Aug,  13. 


BartoDi 
Imacs  and 
Higgins  JJ. 
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^^^  Supreme  Court  of  New  South  Wales. 
In  rb  Daley.  The  applicant,  a  solicitor  practising  in  Sydney,  was  called  upon 
by  the  Supreme  Court  to  show  cause  why  he  should  not  be 
struck  off  the  rolls,  or  otherwise  punished,  for  professional  mis- 
conduct. The  misconduct  alleged  was  that,  for  the  purpose  of 
inducing  a  barrister  to  accept  a  brief  in  a  case  to  be  tried  in  a 
Circuit  Court,  he  falsely  represented  that,  although  he  had 
not  the  money  in  hand  at  the  time  to  pay  the  counsels  fees, 
his  client  had  certain  produce  for  sale  in  the  hands  of  a 
wool  selling  firm  in  Sydney,  and  had  given  him  an  order  to 
collect  the  proceeds  of  the  sale,  and  that  the  fees  would  be  paid 
out  of  those  proceeds.  Counsel,  relying  upon  these  representa- 
tions, accepted  the  brief  and  did  the  work,  but  the  fees  were  not 
paid.  The  evidence  before  the  Supreme  Court  was  conflicting, 
but  they  came  to  the  conclusion  that  the  charge  had  been  made 
out,  and  suspended  the  solicitor  from  practice  for  a  period  of 
eighteen  months:  In  re  Daley  (1). 

The  present  application  was  for  special  leave  to  appeal  from 
that  decision. 

Delohei^,  for  the  applicant.  The  Supreme  Court  came  to  a 
wrong  conclusion  as  to  the  facts  which  were  in  dispute,  and  the 
inference  which  they  drew  from  the  admitted  facts  cannot  be 
supported.  There  was  no  intent  to  defraud.  This  does  not  come 
witliin  the  class  of  cases  in  which  the  disci  pi  inarj^  power  of  the 
Court  should  be  exei-cised. 

[Barton  J. — Surely  the  Court  was  justified  in  punishing  a 
solicitor  for  gross  misrepresentation  to  the  prejudice  of  a  member 
of  tlie  other  branch  of  the  profession. 

Isaacs  J. — The  Court  disbelieved  the  applicant's  version  of 
the  facts.     You  must  satisfy  us  that  they  were  wrong.] 

Assuming  that  the  Court  was  right  in  its  conclusion,  it  was 
the  duty  of  counsel  to  get  his  fees  before  accepting  the  brief. 
There  is  no  duty  on  a  solicitor's  part  to  pay  the  fees  himself,  and 
there  can  be  no  "  inducement,"  whatever  he  may  say.     There  is 

(1)  (1907)  7  S.R.  (N.S.W.),  561. 
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no  capacity  to  contract.     [He  referred  to  Kennedy  v.  Brovm  (1) ;   H-  C-  ^'  A- 
lU  NeviUe ;  Ex  parte  Pike  (2) ;  AngeU  v  Oodee^i  (3).]  ^• 

[Isaacs  J.  referred  to  Guilford  v.  Sims  (4). 

HiGGiNS  J.  referred  to  In  re  Hall  (5).] 

There  was  nothing  in  the  nature  of  professional  misconduct : 
Re  Four  Sclicitors  (6) ;  In  re  Stevxirt  (7). 


In  rk  Dai.ky. 


The  judgment  of  the  Court  was  delivered  by 

Babton  J.  This  appeal  is  on  a  matter  affecting  the  professional  ^"^'  ^* 
conduct  of  one  of  the  officers  of  the  Supreme  Court.  It  is  not 
to  be  looked  at  with  reference  to  the  personal  or  legal  relations 
between  the  counsel  concerned  and  the  solicitor  whose  conduct  is 
called  in  question.  If  there  is  jurisdiction  in  the  Supreme  Court 
io  deal  wi^h  one  of  its  officers  in  the  circumstances  here  alleged, 
and  believed  by  that  C/Ourt  to  have  existed,  then  it  seems  to  us  to 
be  a  case  in  which  we  certainly  ought  not  to  interfere. 

A  representation  has  been  made  by  this  solicitor  to  a  barrister 
for  the  purpose  and  with  the  result  of  inducing  him  to  accept  a 
brief  which  otherwise  he  might  not  have  accepted.  That  repre- 
sentation is  believed  by  the  Supreme  Court — and  we  cordially 
agree  with  them  in  that  respect — to  have  been  false.  As  Mr. 
Daley  has  urged  that  there  is  nothing  fraudulent  in  the  trans- 
action, we  are  bound  to  say  that,  in  our  opinion,  the  conduct  of 
Mr.  Daley  was  as  nearly  fraudulent  in  its  essence  as  one  can  well 
conceive,  whether  it  is  conduct  that  is  subject  to  a  certain  class 
of  proceeding  or  not. 

We  have  no  doubt  of  the  jurisdiction  of  the  Supreme  Court  to 
deal  with  its  officers  when  their  conduct,  considered  in  a  purely 
professional  aspect,  is  misconduct  tending  to  uproot  the  confidence 
which  should  exist  between  solicitor  and  client. 

In  the  case  of  In  re  Coleman  (8)  we  used  these  expressions : — 

"  That  Court "  (that  is  the  Supreme  Court)  "  was  of  opinion 
that  the  applicant  had  been  guilty  of  professional  misconduct 
which  merited  punishment,  and  we  see  no  reason  to  differ  from 
them."     We  apply  the  same  statement  to  this  case. 


(1)  13C.B.N.S..  677. 

(2)  17  N.S.  W.  L.R.  (B.  k  P.),  24. 

(3)  29  L. J. C. P.,  227 

(4)  13  C.K,  370. 


(6)  2  Jur.  N.a,  1076. 

(6)  7  T.L.R.,  672. 

(7)  L.R.  2  P.C.,  88. 

(8)  2C.L.R.,  834,  at  p.  836. 


196  HIGH  COURT  [1907. 

H.  C.  OP  A.       "  That  being  so,  it  is  difficult  to  see  how  we  can  properly  inter- 
^^'       fere   with   the   exercise   of  the   Court's  discretion  in  inflicting 
In  rTdIlky.  punishment  upon  one  of  its  own  officers."     We  adhere  to  that 
opinion. 

"In  such  cases  the  nature  of  the  punishment  is  a  matter 
entirely  within  the  discretion  of  the  Supreme  Court  itself." 

Holding  that  opinion  also,  it  seems  to  us  that  this  is  a  case 
within  the  lines  which  the  Court  there  laid  down,  and  therefore 
that  we  ought  not  to  grant  special  leave  to  interfere  with  the 
decision  of  the  Supreme  Court  in  any  matter  of  such  a  character. 

Special  leave  refused^ 

Solicitors,  for  applicant,  Sullivan  Bros, 

C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 

MARGARET  WALSH Appellant; 

Defendant, 

AND 

THOMAS  DOHERTY Respondent. 

Complainant, 

on  appeal  from  the  supreme  court  of 

queensland. 

H.  C.  OF  A.  yotice  of  prostnifion—*'  ImtittUion  of  proceedings  "—Notice  given  after  lodging  of 

1907.  comjilaint^Licensiug  Act  1885  (Qd.),  (49   Vict,  JVb.   18),  sec,  75  (2)-'L\qw>r 

^— '  Act  1886  (Qd.),  (50  Vict.  No.  30),  sec.  ^—Justices  Act  1886  {Qd.U  (50  Viet. 

Brisbane,  y^,  17),  gfcs.  42,  52. 

J_J_*  In  &  prosecution  under  the  Queensland  Liquor  Act   1886  for  any  of  the 

OriffithCJ..  offences  named  in  sec.  25  of  that  Act,  the  provisions  of  that  section — that 

l^^"  j'.V  notice  in  writing  of  the  intended  prosecution  shall  be  given  to  the  person 

intended  to  be  prosecuted,  specifying  the  section  of  the  Act  for  breach  of 
which  the  prosecution  is  intended  to  be  instituted — are  not  satisfied  by  the 
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•enrice  of  a  notice  of  prosecution  after  the  information  for  the  offence  in    H.  C.  of  A. 
question  had  already  been  Uid.    A  prosecution  has  been  ''instituted"  as  1007. 

soon  as  the  complaint  is  lodged  and  the  summons  issued.  ^'"^' — ' 

Decision  of  the  Full  Court :  {Dohtrty  v.  Walsh  ;  Ex  parte  Walbh,  1907  St.  r. 

R.  Qd.,  180),  reversed.  Dohkrtv. 

Appeal  by  special  leave  from  a  decision  of  the  Supreme  Court  of 
Queensland. 

The  appellant,  licensee  of  an  hotel  at  Roma,  was  prosecuted  by 
the  respondent,  the  licensing  inspector,  for  an  offence  against 
sec.  75  (2)  of  the  Licensing  Act  (Qd.),  (49  Vict.  No.  18),  in  keeping 
her  licensed  premises  open  for  the  sale  of  liquor  on  a  Sunday,  and 
was  convicted  and  fined.  She  appealed  from  the  conviction  to 
the  Supreme  Court  on  the  ground  that  by  sec.  25  of  the  Liquor 
Act  1886  (Qd.),  (50  Vict.  No.  30),  no  licensee  should  be  con- 
victed of  any  offence  against  sec.  75  of  the  Licensing  Act,  "  unless 
within  fourteen  days  after  the  day  on  which  the  offence  is  alleged 
to  have  been  committed  notice  in  writing  of  the  intended  prosecu- 
tion is  given  to  the  person  intended  to  be  prosecuted,  specifying 
the  section  of  the  Act  for  breach  of  which  the  prosecution  is 
intended  to  be  instituted ; "  whereas  in  fact  the  constable  who 
lodged  the  complaint  had  not  served  such  notice  upon  the 
appellant  until  after  he  had  taken  out  a  summons  on  the  com- 
plaint, which  he  served  upon  her  immediately  after  delivery  of 
the  notice.  An  order  nisi  was  granted  by  Real  J.  to  quash  the 
conviction,  but  the  Full  Court  {Cooper  C.J.  and  Power  J.,  diss.  Real 
J.)  discharged  the  rule,  considering  that  the  word  "  prosecution  " 
was  used  in  sec.  25  in  its  popular  meaning,  so  as  to  denote  merely 
the  proceedings  in  the  Police  Court  on  the  day  of  hearing  before 
the  magistrate,  and  not  in  the  legal  sense  of  the  initiation  of 
proceedings  in  the  prosecution  by  the  formal  lodging  of  a  com- 
plaint. From  this  decision  (1)  an  appeal  was  brought  to  the  High 
Court  by  special  leave. 

Power,  for  the  appellant.  The  meaning  of  sec.  25  is  that  the 
notice  of  the  intended  institution  of  proceedings  must  be  served 
on  the  defendant  before  the  institution  of  the  proceedings,  which 
are  instituted  as  soon  as  the  complaint  is  lodged  and  a  summons 

(1)  1907  St.  R.  Qd.,  180. 
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U.  c.  orA.    issued:  Thompson   v.   Hairvey  (1);  CUirke   v.   Bradlavgh  (2); 
Tftorpe  V.  PriestnaU  (3)  ;  Bectrddey  v.  Giddiiigs  (4) ;  Bnwks  v. 
Wai^h      Bagshiw  (5) ;  iJ.  v.  JitoA:  (6) ;  Justices  Act  1886  (Qd.).  (50  Vict. 
DohLtv.    No.  17).  sees.  42.  52. 

HencliTnany  for  the  respondent  Sec.  25  is  only  intended  to 
secure  that  the  defendant  shall  have  notice  within  fourteen  days 
of  the  alleged  offence  that  a  prosecution  is  being  commenced,  in 
order  that  the  evidence  available  for  the  defence  may  be  preserved. 
The  facts  in  this  case  amply  satisfy  the  intention  of  this  section 
because  the  notice  and  the  summons  was  served  the  very  next 
day  after  the  offence,  and  the  prosecution  took  place,  with  sevei-al 
adjournments,  at  from  ten  to  twenty-five  days  from  the  service  of 
the  notice.  Under  these  circumstances  the  present  objection  is  a 
pure  technicality  without  any  merits.  This  requirement  of  notice 
before  criminal  proceedings  was  peculiar  to  this  Act,  until  the 
Motor  Car  Act  1903  (Eng.),  (3  Edw.  VII.  c.  36),  sec.  9  (2);  and  it 
differs  from  the  requirement  of  notice  in  some  civil  actions.  In 
the  latter  tlie  defendant  has  to  be  given  a  certain  time  by  notice 
before  the  action  in  which  to  consider  whether  he  will  admit  or 
contest  the  claim,  whereas  in  criminal  cases  no  time  at  all  need  be 
allowed  before  the  institution  of  proceedings.  Hence  it  is  clear 
that  tlie  notice  is  not  a  condition  precedent  to  the  lodging  of  the 
complaint.  Also  it  is  immaterial  that  the  notice  should  be  liter- 
ally of  an  "  intended  "  prosecution,  if  it  is  only  a  matter  of  five 
minutes  between  the  time  when  tlie  complaint  was  actually 
lodged  and  the  time  when  it  could  properly  have  been  lodged ; 
de  VI in im is  non  carat  lex.  The  clearest  and  most  reasonable 
meaning  of  sec.  25  is  that  the  licensee  must  be  given  a  notice 
of  the  prosecution  within  fourteen  days  of  the  offence  ;  the 
remaining  words  of  the  section  are  only  ancillary,  or  descriptive 
of  the  notice ;  they  cannot  be  treated  as  conditions  precedent : 
Hardcastle  on  Statutory  LaiL\  3rd  ed.,  104.  Thorpe  v.  PriestnuU 
(3),  and  that  line  of  cases  are  distinguishable ;  they  turned  upon 
the  words  "  no  prosecution  shall  be  instituted  ; "  whereas  sec.  25 
enacts  that  "  no  licensee  shall  be  convicted." 

(1)4H.  &N..254;28L.J.M.C.,  163.  (4)  (1904)  1  K.B.,  847. 

(2)  8  Q.B.D.,  63.  (5)  (19()4)  2  K.B.,  798. 

(3)  (1897)  1  Q.B.,  159.  (6)  6  Q.L.J.,  60. 
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No  costs  should  be  given  against  the   respondent ;  this  is  a  !*•  ^'  ^'  ^' 

quasi-criminal  matter  in  which  the  Crown  appears  in  the  public  ^^^ 

interest;  and  the  appellant  can   only  succeed,   if  at  all,  on  a  Walsh 

technical  point.  Dohkrty. 


Potver  in  reply.  Costs  should  only  be  refused  for  a  technicality 
if  it  was  an  after-thought.  But  the  appellant  took  the  objection 
as  soon  as  the  evidence  for  the  prosecution  closed,  and  has  relied 
throughout  upon  this  point.  When  the  Crown  saw  that  the  con- 
viction was  bad,  it  should  have  withdrawn  the  proceedings  and 
had  the  conviction  quashed  under  the  powers  given  by  sec.  215  of 
the  Justices  Act  1886.  The  Crown  is  answerable  for  costs  if  it 
supports  the  mistakes  of  others :  R.  v.  Whelan  (1),  even  though 
the  successful  appellant  has  been  guilty  of  reprehensible  conduct : 
Frfi^r  v.  Graham ;  Ex  paHe  Graham  (2). 

Griffith  C.J.    The  25th  section  of  the  Liquor  Act  1886  enacts 
that  no  licensee  shall  be  convicted  of  any  offence  against  certain 
provisions  of  the  Licensing  Act  1885,  and  of  the  Liquor  Act 
1886,  "unless  within  fourteen  days  after  the  day  on  which  the 
offence  is  alleged  to  have  been  committed  notice  in  writing  of  the 
intended  prosecution  is  given  to  the  person  intended  to  be  prose- 
cuted, specifying  the  section  of  the  Act  for  breach  of  which  the 
prosecution   is  intended   to   be   instituted."     Three   times   that 
section  uses  words  importing  futurity.     It  speaks  of  notice  of  an 
intended  prosecution ;  of  apei-son  intended  to  be  prosecuted ;  and  of 
a  prosecution  intended  to  be  instituted.     It  follows   that  the 
notice  must  be  given  before  the  prosecution  is  instituted.    Now  a 
prosecution  is  instituted  by  the  laying  of  the  complaint.     In  the 
present  case  no  notice  had  been  given  when  this  complaint  was 
laid,  so  that  the  case  falls  within  the  precise  language  of  the 
Statute.     There  is  no  ambiguity,  and  there  is  no  context  to  ishow 
that  the  plain  words  ought  to  receive  some  other  construction. 
It  follows,  therefore,  that  the  point  taken  by  the  appellant  was  a 
good  one,  and  that  the  information  ought  to  have  been  dismissed. 
I  think  the  appeal  should  be  allowed. 

(1)  6Q.L.J.,  165.  (2)  1905  St.  R.  Qd.,  137. 
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H.  C.  OF  A.       Barton  J.     I  agree ;  I   think   the  case  should  have  been 
*'       dismissed. 

Walsh 
DoHEBTY         Isaacs  J.     I  agree,  and  I  would  like  only  to  add  that  in  this 

ease,  whichever  way  you  look  at  it,  the  prosecution  must  fail 

because  the  notice  that  was  given  was  a  notice  that  "  an  informa- 
tion will  be  laid  against  you."  That  was  attempted  to  be  proved 
in  aid,  not  of  an  information  afterwards  laid,  but  of  an  informa- 
tion then  already  laid.  Tlie  two  things  do  not  cohere;  so,  what- 
ever interpretation  is  given  to  the  section,  there  was  absolutely  no 
previous  notice  given  at  any  time  of  the  information  that  had 
been  laid,  and  there  was  no  summons  afterwards  issued  in  pursu- 
ance of  the  notice  that  was  given. 

Griffith  C.J.  With  regard  to  costs,  we  do  not  see  any  satis- 
factory reason  for  departing  from  the  ordinary  rule  that  the 
loser  pays. 

Appeal  allowed ;  order  appealed  from  dis- 
charged ;  oi^der  to  quash  mcule  absolute 
with  costs ;  respondent  to  pay  the  cost^ 
of  the  appeal. 

Solicitors,  for  appellant,  Chavihers  &  Macnah. 
Solicitors,  for  respondent,  Uellicar  (Crown  Solicitor). 

N.  G.  P. 
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[mOH  COURT  OF  AUSTRALIA.] 


JOSEPH  VARDON 


Petitioner  ; 


AND 


JAMES  VINCENT  O'LOQHLIN 


Respondent. 


ox  A  REFERENCE  BY  THE  SENATE  OF  THE  COMMONWEALTH. 


The  ConstUulion  (63  <lt  64  Vict,  c.  12),  mc«.  13,  15,  47— Election  of  aencUors—Void 
08  to  retnm  of  one  senator —  Vacancy  in  Senate — Election  of  senator  by  State 
Pariiament —  VcUidity  of  election  disputed — Reference  to  High  Court — Disputed 
Elections  and  Qualijications  Act  1907  {No,  10  o/1907),  sec,  2. 

The  Conrt  of  Disputed  Returns  having  declared  a  periodical  election  of 
senators  for  the  State  of  Sonth  Australia  absolutely  void  as  to  the  return  of  one 
senator,  the  Hooaes  of  Parliament  of  the  State,  sitting  together,  and  assuming 
to  act  under  sec.  15  of  the  Constitution,  chose  a  senator  to  fill  the  vacancy. 

On  a  petition  to  the  Senate,  removed  into  the  High  Court  as  the  Court  of 
Disputed  Returns  under  sec.  2  of  the  Disputed  Elections  and  Qualijications 
Act  1907 : 

Held,  that  the  vacancy  existing  after  the  declaration  by  the  Court  of 
Disputed  Returns  was  not  a  vacancy  arising  in  the  place  of  a  senator  before 
the  expiration  of  his  term  of  office  urithin  the  meaning  of  sec.  15  of  the 
Constitution,  and,  therefore,  the  choice  or  election  of  a  senator  by  the  State 
Parliament  was  null  and  void. 


H.  C.  OP  A. 
1907. 

Sydney, 

Dec.  17,  18, 
20. 


Griffith  0.  J., 

Barton, 

Isaacs  and 

Higgins  JJ. 


Petition  removed  from  the  Senate  into  the  Court  under  sec.  2  of 
the  Disputed  Elections  and  Qualifications  Act  1907. 

Joseph  Yardon,  the  petitioner,  was  returned  at  the  election  of 
1906  as  one  of  the  three  senators  elected  to  represent  the  State  of 
South  Australia,  but  on  a  petition  presented  to  the  Court  of 
Disputed  Returns  the  election  of  senators  for  that  State  was 
ded&red  absolutely  void  in  respect  of  his  return.  Thereupon  the 
Houses  of  Parliament  of  the  State,  sitting  together  and  assuming 


TOL.  ▼. 
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H.  C.  Of  A.  to  act  ander  the  provisions  of  sec  15  of  the  CoDstitotion,  chose 
Jaiues  ViDOf'Dt  O'Loghlin,  the  respondent,  to  hold  the  place  then 
ViKi^vt      ^'*cant  in  the  representation  of  the  State  in  the  Senate 
J,  *■  .  Th*  j^:t;onet  then   presented   thia  petition   to  the  Senate, 

*>t:r^  thai  the  choice  or  election  by  the  State  Honses  of  Parlia- 

r.\.-at  of  ihe  respondent  to  hold  the  place  of  senator  for  the  StAte 
r.-,;i:hi  be  declared  null  and  void,  that  it  be  declared  that  the 
rw^-«ident  had  not  been  duly  chosen  or  elected  as  a  senator,  or 
i.»  hold  the  place  of  a  senator,  and  had  no  right  or  title  to  sit 
\\*«e,  ot  act  as  a  senator,  and  that  the  seat  of  one  senator  for  the 
State  be  declared  vacant,  with  a  prayer  tor  costs  against  the 

The  matter  was  then  referred  to  the  Court  under  the  Act  No. 
10  of  1907. 

The  tacts  having  been  folly  stated  in  the  report  of  the  ease  of 
The  King  v.  The  Governor  of  the  State  of  South  Australia  (1),  it 
is  not  necessary  to  make  further  reference  to  them  here. 

Piper,  for  tlie  petitioner.  Sec.  15  of  the  Constitution  has  no 
nppliestiou  to  the  facts  of  this  case.  From  the  date  of  the 
declaration  by  the  Court  of  Disputed  Returns  that  Vardon'a 
election  was  absolutely  void,  the  position  la  the  same  as  if  he 
never  had  been  elected.  Any  other  construction  would  be 
contrary  to  the  spirit  of  the  Constitution,  which  requires  that, 
except  where  expre-ssly  otherwise  provided,  the  senators  shall  be 
chosen  by  popular  election. 

[Griffith  C.J. — That  appears  to  be  the  dominant  principle. 
If  so  it  should  not  be  defeated  by  a  mere  accident  or  mistake.] 

Sec.  7  states  the  guiding  principle,  and  there  is  nothing  in  the 
"  nstitution  which  modifies  its  effect  to  the  extent  of  providing 
it  senators  should  not  be  so  chosen  whenever  a  breach  of  duty 
some  electoral  officer  or  some  act  of  corruption  on  the  part  of 
candidate  invalidates  tlie  election.  The  words  of  sea  15, 
t  urally  construed,  are  apt  to  meet  the  contingencies  contemplated 
sees.  1 9, 20  and  45.  To  make  the  words  of  sec.  15  fit  the  present 
w  involves  straining  them  to  a  meaning  quite  diflerent  from 
at  in  which  they  fit  the  sections  mentioned.  They  all  con- 
(I)  4C;.L.R.,  UST. 
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template  the  case  of  a  senator  with  title  ceasing  to  hold  the  office,   W-  C-  <>'  ^' 

1Q07 

whereas  in  the  present  case  there  was  never  any  title.     It  is  not       ^      ^ 
a  casual  vacancy  occurring  before  the  expiration  of  a  senator's     Vardon 
term  of  office,  to  be  tempomrily  filled  as  provided  by  sec.  15,  but   o'Loohlin. 

a  normal  vacancy  occurring  by  rotation,  which  has  not  yet  been       

filled.  This  construction  is  in  accordance  with  the  common  law  of 
elections  as  established  by  parliamentary  practice.  Ouster  of  a 
member  for  want  of  title  is  not  merely  effective  as  causing  a  cesser 
of  possession  by  the  member  ousted,  but  as  evidence  that  the 
member  was  never  in  the  office.  Hayiies  on  Election  of  Senators, 
p.  60,  cited  in  ComTnomvealth  Hansardj  16th  Oct.  1907,  p.  4721.] 

[Griffith  C.J. — The  American  authorities  on  the  point,  though 
not  exactly  parallel,  suggest  that,  where  a  primary  or  a  secondary 
mode  of  election  is  provided,  the  Courts  have  refused  to  allow 
the  second  or  alternative  method  to  be  adopted  until  the  first  has 
been  tried  and  has  failed. 

HiGGiNS  J.  referred  to  May,  Law  and  Practice  of  Parliament^ 
Srd  ed.,  p.  453.] 

To  transfer  the  rights  of  the  people  to  the  Parliament  would 
open  the  door  to  grave  abuses.  It  might  at  times  be  in  the 
interests  of  some  local  party,  temporarily  predominant,  to  contrive 
that  an  election  should  be  invalidated. 

Rolin,  for  the  respondent.  No  doubt  the  primary  mode  of 
election  of  senators  under  the  Constitution  is  by  the  people  of 
the  State,  but  sec.  15  plainly  provides  other  methods,  which  to 
some  extent  deprive  the  people  of  their  privilege,  and  the  question 
is  whether  the  present  is  a  case  coming  within  that  section.  By 
adopting  the  procedure  under  sec.  15  the  direct  popular  choice  is 
not  destroyed,  it  is  merely  postponed.  For  the  purpose  of 
expedition,  convenience,  or  economy  the  Constitution  has  pro- 
vided that  the  people  shall  choose  a  senator  through  their  repre- 
sentatives in  Parliament.  The  section  is  really  for  the  benefit  of 
the  people,  to  prevent  their  being  disfranchised  through  accident 
or  the  fault  of  others. 

[Isaacs  J. — The  last  part  of  the  section  is  most  in  your  way, 
'*  until  the  election  of  a  successor."  Can  that  language  be  used 
with  reference  to  a  person  whose  election  was  bad  from  the 
beginning  ?] 
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H.  C.  OF  A.       A  senator  de  facto  may  have  a  successor,  as  well  as  a  senator 

^       dejure.     Vardon   was  de  facto  senator  until   his  election  was 

Vardok     declared  void.     If  there  had  been  no  petition  within  the  time  he 

O'LooHLiN    ^^^^^  have  still  been  there,  however  wrongly  he  was  elected.    The 

declaration  by  the  Court  did  not  make  the  election  void  from  the 

beginning,  but  from  the  date  of  the  declaration.     Till  then  the 
election  was  valid. 

[Griffith  C.J. — Yes,  but  only  for  certain  purposes.  He  was  a 
senator  in  the  sense  that  nobody  could  impeach  his  acts  as  a 
senator  while  he  sat. 

HiGGiNS  J. — Does  not  sec.  15  only  refer  to  changes  in  the 
personnel  of  the  Senate  taking  place  according  to  the  normal 
course  of  things  ?  Is  there  anything  in  the  Constitution  dealing 
with  vacancies  caused  by  an  infringement  of  the  law  as  to 
elections  ?  Should  it  not  be  assumed  that  the  Constitution  deals 
only  with  cases  in  which  its  provisions  have  been  observed  ?] 

Possibly,  but  vacancies  may  arise  through  infringement  of  the 
law  of  election,  and  therefore,  in  providing  for  vacancies,  the 
Constitution  should  be  construed  as  having  provided  for 
vacancies  so  caused,  just  as  for  tliose  caused  by  death.  If 
Vardon's  actions  while  in  the  Senate  are  treated  as  valid,  he  has 
filled  the  place,  and  has  had  a  term  of  ofSce,  and  his  ceasing  to  be 
there  causes  a  vacancy.  [He  referred  to  May,  Law  and  Practice 
of  Parliament,  11th  ed.,  p.  631;  McDowell  v.  United  StutesilXI 
The  irregularity  in  the  election  did  not  create  the  vacancy,  but 
the  decision  of  the  Court. 

[Barton  J. — The  Court  found  that  there  had  been  no  election, 
that  the  original  necessity  to  fill  the  place  had  not  been  fulfilled.] 

Upon  the  construction  contended  for  by  the  petitioner  there 
is  no  provision  in  the  Constitution  for  filling  such  a  vacancy, 
but  upon  the  other  construction  sec.  15  covers  the  case,  and  there 
is  no  necessity  to  strain  sec.  13  so  as  to  make  it  apply.  The 
voidness  intended  by  the  Electoral  Acts  has  no  place  in  the 
Constitution  at  all,  and  cannot  affect  its  construction. 

The  object  of  the  Constitution  is  to  have  popular  elections  only 
at  definite  periods,  not  at  odd  times.  It  cannot  have  been 
intended  that  the  expense  of  such  an  election  should  be  incurred 

(1)  159  U.S.,  596. 


SCLR]  OF  AUSTRALIA.  205 

for  the  election  of  a  single  member.     An  election  nunc  pro  tunc  H.  C.  ot  A 
would  be  in  opposition  to  the  spirit  of  the  Constitution,  would       ^__i, 
involve  straining  the  words  of  sec.  13,  and  would  derange  the     vakdon 
calcolation  of  the  statutory  periods  for  senatorial  office.     Where   o'Loghlin 

a  specific  time  is  fixed  by  Statute  for  the  election  of  officers,  an       

election  out  of  time  will  not  satisfy  the  Statute:  Rochester, 
Mayor  of  v.  The  Qaeen  (1);  Bourman  v.  Blyth  (2);  In  re 
Stafford,  Coroner  for  (3) ;  In  re  Delgado  (4) ;  Sutherland,  Notes 
m  (he  United  States  Constitution  (1904),  p.  52,  and  cases  cited. 

[Griffith  C.J.  referred  to  The  King  v.  Norwich,  Mayor  of  (5). 

Isaacs  J.  referred  to  The  Queen  v.  Monmouth,  Mayor  of  (6) ; 
Thf  Queen  v.  Farquliar  (7). 

HiGGixs  J.  referred  to  Tlie  King  v.  Sparrow  (8).] 

Piper  in  reply.  If  it  is  necessary  to  strain  either  sec.  13  or 
sec.  15,  it  should  not  be  in  the  direction  of  cutting  down  the  rights 
of  the  people.  The  respondent  interprets  sec.  13  literally  so  as  to 
exclude  a  bye  election,  and  then,  to  fit  that  construction,  inter- 
prets sec.  15  in  such  a  way  as  to  put  a  strain  upon  every  import- 
ant word  in  it.  Tlie  Constitution  could  not  be  expected  to  go 
into  details  as  to  the  machinery  of  bye  elections,  but  sees.  9,  12 
and  21  are  conaprehensive  enough  to  include  them.  If  sec.  15 
had  been  intended  to  cover  all  possible  cases  of  election  to  fill 
vacancies,  it  would  have  said  "  whenever  any  vacancy  occurs " 
without  qualification.  "  Election "  imder  the  Constitution  in- 
cludes the  whole  proceeding  by  which  the  people  choose  represen- 
tatives, from  the  issue  of  a  writ  until  the  full  number  are  validly 
elected.  [He  referred  to  The  Dungarvan  Case  (9).] 
[Grifffth  C.J.  referred  to  Rogers  an  Elections,  13th  ed.,  p.  241.] 
It  is  immaterial  at  what  time  some  parts  of  the  election  take 
place,  provided  that  the  process  is  begun  in  accordance  with  the 
Constitution.  A  supplementary  writ  should  be  issued  under  sec. 
108  of  the  Commonwealth  Electoral  Act  1902.  The  duty  to  hold 
an  election  is  the  primary  one ;  the  requirement  that  it  should  be 

(1)  7  EL  &  Bl.,  910 ;  B1.  B.  &  E.,  (5)  1  B.  &  Ad.,  310. 
1024.  (6)  L.R.  5  Q.B.,  251. 

(2)  7  EL  &  BL.  26,  at  p.  47.  (7)  L,R.  9  Q.B.,  258. 
(3|  2  Ross.,  475,  at  p.  483.  (8)  2  8tra.,  1 123. 

(4)  140  U.S..  586.  (9)  2  P.  R.  &  D..  300. 
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H.  C.  OF  A.  held  at  a  particular  time  is  subsidiary,  and  should  not  be  used  as 

a  pretext  to  excuse  omission  to  perform  the  main  duty  when 

Vakdon     the  prescribed  time  has  passed.     [He  referred  to  Tli^  Queen  v. 

O'LooHLiN    J'^^^^^  9f  County  of  London  and  London  County  Council  (1).] 


Cur.  adv.  vtUt. 

The  judgment  of  Griffith  C.J.,  Barton  J.,  and  Higgins  J., 
was  read  by 

Griffith  C.J.  Sec.  7  of  the  Constitution,  which  introduces 
Part  II.  dealing  with  the  Senate,  is  as  follows : — 

"  The  Senate  shall  be  composed  of  senators  from  each  State, 
directly  chosen  by  the  people  of  the  State,  voting,  until  Parlia- 
ment otherwise  provides,  as  one  electorate." 

This  is  the  dominant  provision.  Those  which  follow,  and 
which  include  provisions  allowing  the  choice  of  a  senator  to  be 
made  in  certain  cases  otherwise  than  by  the  people  of  the  State, 
are  ancillary. 

At  the  election  of  senators  appointed  to  be  held  in  December 
1906,  three  persons  were  returned  as  duly  elected  for  the  State 
of  South  Australia.  Subsequently  in  May  1907  it  was  determined 
by  the  Court  of  Disputed  Returns  that  the  election  of  one  of 
the  persons  so  chosen  was  void.  The  question  thereupon  arose 
how  the  vacant  place  was  to  be  filled. 

Sec.  15  provides  as  follows : — "  If  the  place  of  a  senator  becomes 
vacant  before  the  expiration  of  his  term  of  service,  the  Houses  of 
Parliament  of  the  State  for  which  he  was  chosen  shall,  sitting 
and  voting  together,  choose  a  person  to  hold  the  place  until  the 
expiration  of  the  term,  or  until  the  election  of  a  successor  as 
hereinafter  provided,  whichever  first  happens." 

The  Houses  of  Parliament  of  South  Australia,  assuminof  and 
intending  to  act  under  the  authority  of  this  section,  chose  the 
respondent  to  fill  the  vacant  place.  The  petitioner  claims  that 
they  had  no  power  to  do  so,  but  that  the  vacancy  must  be  filled 
by  a  popular  election.  He  maintains  that  sec.  15  is  applicable 
only  to  cases  in  which  a  senator  holding  his  place  dejure  as  well 
as  de  facto  vacates  his  seat  by  death,  resignation  (sec.  19),  absence 

(1)  (1893)2Q.B.,  476. 
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withoat  leave  (sec  20),  or  disqualification  (sec.  45),  and  he  appeals  ^^-  <^'  ^- 
to  what  has  been  called  the  law  of  Parliament,  under  which  the  '' 

resignation  of  a  person  who  had  been  returned  as  elected,  but  Vardon 
whose  election  was  liable  to  be  avoided,  was  not  allowed  to 
prejudice  the  rights  of  another  candidate  who  claimed  to  have 
been  elected.  It  was  answered  that  the  so-called  law  of  Parlia- 
ment had  no  application  if  the  seat  were  not  claimed  by  another. 
Nor  was  there  any  reason  for  its  application  in  such  a  case,  since 
a  new  election  was  equally  necessary  whether  the  first  election 
was  void  or  valid.  But  in  either  case  the  election  was  by  the 
aame  body  of  electors.  The  petitioner  contends  that  the  same 
rale  should  be  applied  in  order  to  preserve  the  rights  of  the 
people  of  the  State  to  make  a  direct  choice  of  the  full  number  of 
senators.  Reference  was  also  made  to  the  Dungarvan  Case  (1) 
(dted  in  Mogers  on  Elections,  Part  il.,  16th  ed.,  p.  263),  in  which 
it  was  laid  down — not,  it  is  true,  by  a  Court  of  law — that  an 
election  which  has  been  set  aside  by  a  competent  authority  as 
null  and  void  is  considered  in  law  as  no  election,  since  there  has 
never  been  a  valid  return  according  to  the  exigency  of  the  first 
writ;  and  that  all  the  proceedings  subsequent  to  the  issue  of 
that  writ  until  a  valid  return  has  been  made  according  to  its 
exigency  constitute  in  law  but  one  election,  because  the  original 
vacancy  remains  until  lawfully  filled  according  to  the  exigency 
of  the  first  writ.  The  actual  question  for  decision  in  the  Dun- 
garvan Coise  (1),  was  whether  the  whole  proceedings  should  be 
regarded  as  one  election  for  the  purpose  of  the  law  relating  to 
disqualification  created  by  bribery  committed  at  "  the  election." 

This  view  appears  to  have  been  accepted  by  the  Parliament 
when  they  enacted  sec.  108  of  the  ComTnonwealth  Electoral  Act 
1902,  which  provides  that : — "  Whenever  an  election  wholly  or 
partiall}"^  fails  a  new  writ  shall  forthwith  be  issued  for  a  supple- 
mentary election."  If  this  section  is  contrary  to  the  Constitution 
it  has,  of  course,  no  validity.  But,  if  the  rule  of  the  Ihingarvan 
Case  (1)  be  adopted,  sec.  108  merely  provides  the  machinery  for 
giving  eflTect  to  a  right  created  by  the  Constitution  itself. 

The  behest  contained  in  sec.  7  may  fail  in  efiect  in  either  of 
three  ways.     It  may  happen  (1)  that  no  election  is  held  at  all ; 

(1)  2  P.R.  k  D.,  300. 
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H.  0.  OF  A.  (2)  that  an  election  is  held  in  fact,  but  that  a  sufficient  number 

of  senators  are  not  elected ;  (3)  that  the  full  number  are  returned 

Vardon     ^  elected,  but  that  the  election  of  some  or  all  of  them  is  invalid. 

O'LoGiiLiN    ^^  ^^®  ^^  ^^*^®  ^^^  return  is  regarded  ex  ^necessitate  as  valid  for 

some  purposes  unless  and  until  it  is  successfully  impeached.    Thus 

the  proceedings  of  the  Senate  as  a  House  of  Parliament  are  not 
invalidated  by  the  presence  of  a  senator  without  title.  But  the 
application  of  this  rule  is  co-extensive  with  the  reason  for  it.  It 
has  no  application  as  between  the  sitting  senator  and  any  other 
claimant  for  the  place  which  he  has  taken,  or  as  between  him 
and  the  electors,  by  whom  he  was  not  in  fact  chosen.  The 
question  for  our  decision  is  whether,  for  the  purpose  of  deter- 
mining how  the  vacancy  declared  by  the  Court  of  Disputed 
Returns  is.  to  be  filled,  the  choice,  which  has  been  declared  by 
that  Court  to  be  invalid,  is  to  be  regarded  as  no  choice  at  all,  i.e., 
as  a  failure  to  choose,  or  as  a  choice  which  is  valid  for  all  purposes 
until  declared  invalid,  so  that  the  same  consequences  follow  sm  if 
the  first  election  had  been  valid. 

It  is  admitted  that  in  some  cases  the  adjudication  of  the  Court 
of  Disputed  Returns  must  have  a  retrospective  effect.  If,  for 
instance,  a  person  who  has  been  returned  de  facto,  and  against 
whose  return  a  petition  is  presented  claiming  (as  in  tlie  present 
case)  that  another  person  was  duly  elected,  resigns  his  place 
under  sec.  19,  whether  before  or  after  presentation  of  the  petition, 
the  Court  must  proceed  to  hear  it,  and  if  the  Court  determines 
that  the  other  person  was  duly  elected  that  person  will  take  his 
place  in  the  Senate,  and  his  term  of  service  will  run  fi-om  the 
same  period  as  if  he  had  been  originally  returned.  If  in  the 
meantime  the  Houses  of  Parliament  of  the  State,  acting  upon  his 
resignation,  have  assumed  to  choose  a  senator  under  sec.  15,  it  is 
conceded  that  that  choice  would  be  superseded  by  the  adjudica- 
tion. That  is  to  say,  all  that  happened  consequent  upon  the 
election  which  is  declared  void  would  be  disregarded  as  if  it  had 
never  happened.  The  reason  is  that,  as  the  election  itself  was 
void,  nothing  can  be  founded  upon  it,  or  upon  any  act  of  the 
person  who  w^rongly  assumed  to  act  as  a  senator.  The  circum- 
stance that  the  seat  is  claimed  by  another  is  an  accident,  and  not 
the   governing   consideration.      The  election  is  either  valid  or 
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invalid.     If  invalid,  the  reason  of  the  invalidity  is  not  material    H.  C.  o»  A. 
90  far  as  regards  its  consequences.     We  think  it  follows  that,       ,__\ 
upon  the  avoidance  of  the  election  itself  by  the  Court  of  Dis-     vardon 
puted  Returns,  the  case  is  to  be  treated  for  all  purposes,  so  far  as  QiLoom^,^ 

regards  the  mode  of  filling  the  vacancy,  as  if  the  first  election       

had  never  been  completed,  unless  there  is  something  in  the 
Constitution  to  lead  to  a  contrary  conclusion.  This  view  is  in 
accordance  with  the  general  rule  as  to  the  effect  of  an  adjudica* 
tion  of  a  competent  tribunal  on  a  question  of  status.  If  in  a 
suit  of  nullity  of  marriage  the  marriage  is  declared  void,  the 
effect  of  the  judgment  is  retrospective,  and  the  children  of  the 
marriage  are  illegitimate.  So,  a  declaration  of  legitimeicy  in  a 
suit  for  that  purpose,  in  England,  is  retrospective  and  takes  efiect 
from  the  birth  of  the  child.  The  operation  of  this  rule  can  only 
be  excluded  by  the  necessity  of  the  case  or  by  express  legislation, 
as  in  the  well  known  instance  of  the  validation  of  certain  trans- 
actions entered  into  by  debtors  after  acts  of  bankruptcy,  or 
transactions  declared  void  on  the  ground  of  fraud. 

It  follows  that  the  result  of  a  declaration  that  the  election  of  a 
senator  is  void  is  the  same  as  if  he  had  not  been  originally 
returned  as  elected,  and  that  the  three  cases  enumerated  are  in 
principle  identical.  What  then  does  the  Constitution  prescribe 
in  such  a  case  ?  It  prescribes  (sec.  13)  that  the  Governor  of  a 
State  may  cause  writs  to  be  issued  for  elections  of  senators  for 
the  State.  Primd  facie^  this  is  to  be  done  whenever  the  necessity 
arises.  Sec  9  empowers  the  State  Parliament  to  make  laws  for 
determining  times  and  places  of  elections  of  senators  for  the  State. 
In  the  absence  of  any  express  law  the  days  of  nomination  and 
poUing  must  be  fixed  by  the  Governor  in  the  writ.  The  Constitu- 
tion does  not  make  any  express  provision  for  such  a  case  as  a 
failure  to  issue  a  writ  at  the  prescribed  time.  If,  however,  a  writ 
were  not  issued  at  the  prescribed  time,  or  if,  a  writ  having  been 
issued,  no  nominations  were  received,  it  would  appear  to  follow 
of  necessity  that  a  writ,  or  a  second  writ,  as  the  case  may  be, 
should  be  issued  later,  for  otherwise  the  primary  object  of  the 
Constitution  in  this  regard — to  secure  the  representation  of  the 
States  in  the  Senate — would  be  frustrated  (see  per  Lord  Tenterden 


V. 
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H.  C.  OF  A.  CJ^  in  In  re  Stafford,  Coroner  f(yr  (1)  )•  In  such  a  case  the  pro- 
visions of  sec.  15  of  the  Constitution  have  no  application,  for 
Vabdon  there  was  no  senator  whose  place  could  become  vacant.  Since 
then,  in  some  cases,  the  issue  of  a  writ  or  a  second  writ  is  neces- 
sary, and  therefore  authorized,  there  is  no  reason  why  it  should 
not  be  held  to  be  authorized  in  all  cases  of  necessity.  As  pointed 
out  by  Parke  J.  in  JR.  v.  Mayor  of  Norwich  (2)  the  same  con- 
struction must  be  given  to  the  Statute  whether  the  failure  to  elect 
extends  to  the  whole  number  to  be  elected  or  to  some  of  them 
only. 

But  it  is  said  that  the  context  of  the  C!onstitution  excludes  this 
construction. 

Sec.  13  was  relied  on  as  showing  that  the  term  of  service  of  an 
elected  senator  must  be  counted  from  the  first  of  January  follow- 
ing the  day  of  his  election.  This,  it  is  said,  would  lead  to 
confusion,  if  a  bye  election  could  be  held  after  the  lapse  of  per- 
haps a  year  or  more  from  the  day  originally  appointed.  It  is. 
plain,  however,  that  sec.  13  was  framed  alio  intuitu,  i,e.,  for  the 
purpose  of  fixing  the  term  of  service  of  senators  elected  in 
ordinaiy  and  regular  rotation.  The  term  "election"  in  that 
section  does  not  mean  the  day  of  nomination  or  the  polling  day 
alone,  but  comprises  the  whole  proceedings  from  the  issue  of  the 
writ  to  the  valid  return.  And  the  election  spoken  of  is  the 
periodical  election  prescribed  to  be  held  in  the  year  at  the  expira- 
tion  of  which  the  places  of  elected  senators  become  vacant.  The 
words  "the  first  day  of  January  following  the  day  of  his  election  ' 
in  this  view  mean  the  day  on  which  he  was  elected  during  that 
election.  For  the  purpose  of  determining  his  term  of  service  any 
accidental  delay  before  that  election  is  validly  completed  is  quite 
immaterial.  This  section  therefore  does  not  stand  in  the  way  of 
the  petitioner. 

We  pass  to  the  arguments  founded  on  sec.  15.  Every  system  of 
election  of  members  of  any  collective  body  for  a  fixed  term  is 
liable  to  have  the  regularity  of  rotation  interrupted  by  accidental 
circumstances,  such  as  the  death  or  resignation  of  a  member  or 
his  disqualification  after  election.  Every  system  accordingly 
makes  provision  for  such  emergencies.     Sees.  19,  20,  and  45  deal 

(1)  2  Russ.,  475,  at  p.  483.  (2)  1  B.  &  Ad.,  310,  at  p.  317. 
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with  the  events  of  resignation  and  disqualification  by  matter   H.  C.  o»  A. 
sabsequent     It  being  then  necessary,  or  at  least  desirable,  to  *' 

make  express  provision  in  the  Constitution  for  filling  vacancies     vardon 
80  caused,  sec  16  was  introduced,  evidently  as  part  of  a  complete  q^lo^hi^j,, 

scheme  intended  to  secure  a  constant  succession  of  senators  for       

every  State  without  undue  multiplication  of  popular  elections. 
On  its  face  this  section  is,  primarily  at  any  rate,  intended  to  deal 
with  things  occurring  in  the  ordinary  course  of  liuman  events, 
and  there  is,  irriTnA  fade,  nothing  to  suggest  that  it  was  intended 
to  apply  to  sach  abnormal  events  as  a  failure  to  elect  a  senator 
or  senators.  Its  language  is  all  consistent  with  this  view.  The 
condition  on  which  it  comes  into  operation  is  that  *'  the  place  of 
a  senator  becomes  vacant  before  the  expiration  of  his  term  of 
service.'*  This  assumes  a  previous  election  and  the  existence  of 
a  senator  who  has  a  "  term  of  service."  Those  words  obviously 
relate  to  sec  13,  which  prescribes  the  term  of  service  of  senators 
chosen  by  the  people,  although  they  would,  no  doubt,  also  cover 
the  case  of  a  senator  chosen  by  the  Houses  of  Parliament  in  the 
place  of  such  a  senator.  But  if  there  is  no  senator  who  has  a 
term  of  service,  the  section  literally  read  does  not  come  into 
operation  at  all.  It  was  contended  that,  since  the  ousted  senator 
had  de  facto  a  place  in  the  Senate,  that  pla^e  could  become  vacant. 
That  is,  no  doubt,  true  in  one  sense,  but  it  appears  to  be  iiTelevant 
to  the  question  whether  he  was  a  senator  having  a  term  of 
service. 

It  was  further  contended  that  the  second  paragraph  of  sec.  15, 
which  is  as  follows : — "  At  the  next  general  election  of  members 
of  the  House  of  Representatives,  or  at  the  next  election  of  senators 
for  the  State,  whichever  first  happens,  a  successor  shall,  if  the 
term  has  not  then  expired,  be  chosen  to  hold  the  place  from  the 
date  of  his  election  until  the  expiration  of  the  term,"  shows  an 
intention  that  there  should  not  be  any  bye  elections  for  the 
Senate.  It  was  no  doubt  intended  to  avoid  them  in  the  case 
specified-  There  was,  however,  nothing  to  requirf^  the  polling 
for  a  senator  to  be  held  on  the  same  day  as  the  polling  for  mem- 
bers of  the  House  of  Representatives.  We  do  not  think  that 
this  general  indication  of  a  desire  to  avoid  unnecessary  bye 
elections  is  sufficient  to  control  the  plain  meaning  of  the  other 
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H.  C.  OF  A.  provisions  of  the  Constitution  or  to  prevent  effect  from  being 
'•        given  to  the  dominant  provision  of  sec.  7,  that  the  senators  shall 
Vardon     ^  directly  chosen  by  the  people  of  the  State. 
O'LoGHLiN'        ^^^  these  reasons  we  are  of  opinion  that  the  Houses  of  Parlia- 

liament  had  no  power  to  choose  a  senator  in  the  events  that 

liappened,  and  that  the  choice  of  the  respondent  was  void.  Sec. 
108  of  the  Cominmitoealth  Electoral  Act  1902  affords  the  Governor 
sufficient  authority,  if  any  express  authority  be  necessary,  for  the 
issue  of  a  supplementary  writ. 

Isaacs  J.  read  the  following  judgment. 

I  entirely  concur  with  the  judgment  read  by  the  learned  Chief 
Justice.  But  as  the  legality  of  the  action  of  the  Parliament 
of  South  Australia  is  under  consideration,  I  desire  to  state  my 
reasons  separately. 

The  petition  states  that  the  election  of  Mr.  Vardon  waa 
declared  by  the  Court  of  Disputed  Returns  to  be  absolutely  void. 
In  this  case  it  must  be  taken  that  the  declaration  meant  that  the 
election  was  always  void  in  law — a  mere  unsuccessful  attempt  to 
elect — and  not  that  it  was  a  good  election  until  the  decision,  and 
only  avoided  by  the  declaration. 

Taking  that  as  a  starting  point,  the  question  is  whether  the 
only  condition  under  which  sec.  15  of  the  Constitution  can 
operate  existed  in  this  case.  In  other  words  did  the  declaration, 
that  the  election  was  void  in  respect  of  Mr.  Vardon,  give  rise  to 
the  situation  contemplated  by  the  opening  words  of  sea  15, 
namely,  that  "  the  place  of  a  senator  becomes  vacant  before  tho 
expiration  of  his  time  of  service." 

Sec.  1  of  the  Constitution  vests  the  legislative  power  of  the 
Commonwealth  in  the  Federal  Parliament  which  is  to  consist  of 
the  Sovereign,  a  Senate  and  a  House  of  Representativea 

Sec.  7  declares  that  "  the  Senate  shall  be  comprised  of  senators 
for  each  State  directly  chosen  by  the  people  of  the  State,  voting, 
until  the  Parliament  otherwise  provides,  as  one  electorate." 

Sec.  24  in  like  manner  declares  that  "  the  House  of  Represen- 
tatives shall  be  comprised  of  members  directly  chosen  by  the 
people  of  the  Commonwealth,"  &c. 

The  requirement  in  each  case  that  members  of  the  Parliament 
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shall  be  "  directly  chosen  by  the  people "  is  more  than  a  mere  H.  C.  of  a. 
direction,  more  even  than  a  simple  mandate  as  to  the  mode  of 
election;  it  describes  the  composition  of  the  Houses  themselves,     vardon 

so  as  to  express  the  essential  nature  of  these  branches  of  t)ie  .^i   ^' 

*  O  LOOHLIN. 

Parliament.  Nothing  could  be  more  fundament-al  than  the 
directly  elective  character  of  the  two  Houses. 

Passing  to  sec  13,  the  Constitution  assumes  the  Senate  is  fully 
eoiij^tituted  according  to  law,  and  accordingly  provides  for 
rotation  of  senatora  by  means  of  two  classes  of  senators  whose 
places  are  to  become  vacant  at  different  periods  so  as  to  maintain 
the  continuity  of  that  House.  It  provides  in  the  second  para- 
graph as  follows:  "The  election  to  fill  vacant  places  shall  be 
made  in  the  year  at  the  expiration  of  which  the  places  are  to 
become  vacant."  The  recent  constitutional  amendment  of  sec.  13 
does  not  affect  this  case. 

I  shall  hereafter  allude  to  an  argument  for  the  respondent 
Mr.  O'Loghlin  based  upon  the  words  just  quoted,  but,  for  the 
present,  I  wish  to  emphasize  the  fact  that  this  paragraph  gives  a 
direction  regarding  the  filling  of  vacant  places  at  the  expiration 
of  the  term.  In  other  words,  senatorial  succession  upon  the 
normal  ending  of  the  term  of  service  of  a  senator  is  provided  for. 
Tliat  necessarily  connotes  a  valid  election  of  the  retiring  senator 
to  begin  with,  and  the  undisturbed  fulGlment  of  his  service. 

Then  comes  sec.  15  which,  as  I  read  it,  is  a  provision  in  the 
event  of  the  abnormal  ending  of  the  same  term  of  service,  that  is, 
the  term  of  service  of  a  senator  lawfully  elected.  It  begins  with 
the  words  already  quoted: — "  If  the  place  of  a  senator  becomes 
vacant  before  the  expiration  of  his  term  of  service,"  &c. 

That  is  clearly  dealing  with  the  same  senators,  the  same  places, 
and  the  same  terms  of  service  as  are  already  dealt  with  in  sec.  13, 
but  providing  for  the  mode  of  filling  the  places  in  case  the  vacancy 
takes  place  before  instead  of  at  the  end  of  the  term.  That  is  the 
natural  and  ordinary  construction  to  which  the  words  of  the  sec- 
tion lend  themselves.  If  this  be  their  true  meaning,  the  section  does 
not  include  a  case  like  the  present  because,  by  the  decision  of  the 
Court  of  Disputed  Returns,  Mr.  Vardon  was  declared  not  to  have 
been  elected,  and  from  tjke  moment  of  that  decision  he  must  be 
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H.  C.  OF  A.  considered  in  law  never  to  have  been  a  senator,  never  to  have 
had  a  place,  never  to  have  had  a  term  of  service. 
Vardon         ^^^^  validity  of  his  public  acts  as  a  senator  prior  to  the  declara- 

O'LooHLiN    *'^^°  ^^*  ^^  course,  unaffected. 

If  then  the  effect  of  the  declaration  be  as  I  have  stated,  sec.  15 
never  came  into  operation,  and  the  action  of  the  Parliament  of 
South  Australia  was  not  authorized,  and  the  prayer  of  the  petition 
should  be  granted.  It  is,  however,  contended  that  sec.  15  does 
apply  to  the  case  for  two  reasons.  The  first  is  that  Mr.  Vardon 
was  at  all  events  de  facto  a  senator,  and  had  de  facto  a  place  and 
a  term  of  service.  The  true  answer  is  that,  although  it  was 
honestly  and  reasonably,  but,  as  it  has  since  appeared,  erroneously 
believed  he  was  a  senator,  and  in  such  belief  he  so  acted,  and 
occupied  a  place,  and  served  for  a  time,  yet  that  is  not  what  the 
Constitution  contemplates.  It  assumes  legality  of  action,  and 
when  it  speaks  of  a  senator,  it  does  not  mean  one  who  is  ah-eady 
ascertained  not  to  have  been  by  law  a  senator. 

Sec.  15  can  only  operate  after  the  vacancy  has  occurred  ;  and 
in  this  case  that  must  be  after  the  decision,  and  consequently 
after  Mr.  Vardon  was  removed  as  never  having  been  legally 
elected.  But  in  those  circumstances  how  can  the  section  intend 
to  include  him  as  a  former  senator  ? 

Moreover  sec.  15  refers  to  the  election  of  a  miccessoi"  to  the 
senator  whose  place  becomes  vacant.  It  would  be  incongruous 
to  speak  of  a  succcvssor  to  a  person  who  is  declared  by  law  to 
have  been  at  all  times  improperly  exercising  senatorial  functions. 
The  word  "  successor  "  recognizes  the  rightfulness  of  the 
predecessor's  occupancy  of  the  place. 

The  second  reason  pressed  for  the  application  of  sec.  15  is  that 
the  necessary  construction  of  sec.  13  compels  it. 

It  is  said  that  the  second  paragraph  of  sec.  13  already  quoted 
could  not  be  complied  with  in  view  of  such  circumstances  as  have 
arisen  here,  with  the  result  that  no  election  of  a  third  senator  for 
South  Australia  could  take  place  unless  the  means  afforded  by 
sec.  15  were  resorted  to.  ^ 

But  apart  from  the  objections  already  stated  to  the  inclusion  of 
such  a  case  as  the  present  in  sec.  15,  the  argument  fails  in  assuming 
that  the  second  paragraph  of  sec.  13  prohibits  an  election  taking 
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place  after  the  expiration  of  the  year.     Such  a  deferred  election   H.  C,  of  A. 
might  not  strictly  follow  the  direction  in  sec.  13  of  the  Constitu-       J/\ 
tion  and,  if  so,  would  be  opposed  to  the  policy  of  preserving  the     Vabdon 
continuity  of  complete  State  i-epresentation  in  the  Senate  by   q  loohlin 
having  new  senators  ready  to  take  the  place  of  retiring  senators 
immediately  their  terms  expire.    But  it  by  no  means  follows  that 
because  the  minor  benefit — continuity — is  lost,  the  greater  object 
— complete  direct  representation — is  impossible. 

It  might  as  well  be  contended  from  the  12th  section  that,  if  by 
some  mischance  the  State  Governor  were  to  omit  to  issue  writs 
within  10  days  of  the  proclamation  of  dissolution  of  the  Senate, 
all  right  to  State  representation  would  be  forfeited. 

Mr.  Justice  Story  in  Prigg  v.  Pennsylvania  (1)  said  of  the 
American  Constitution  : — "  Perhaps,  the  safest  rule  of  interpreta- 
tion after  all  will  be  found  to  be  to  look  to  the  nature  and  objects 
of  the  particular  powers,  duties,  and  rights,  with  all  the  lights 
and  aids  of  contemporary  history ;  and  to  give  to  the  words  of 
each  just  such  operation  and  force,  consistent  with  their  legitimate 
meaning,  as  may  fairly  secure  and  attain  the  ends  proposed." 

And  if,  as  I  conceive,  the  same  safe  rule  should  be  applied  in 
interpreting  our  own  Constitution,  then  the  provisions  of  sees.  7, 
9,  and  12  are  ample  in  themselves  to  provide  by  direct  election 
for  the  filling  of  places  of  senators  retiring  at  the  expiration  of 
their  term,  notwithstanding  any  failure  to  strictly  comply  with 
the  second  par^igraph  of  sec.  13. 

On  the  whole,  therefore,  it  appears  to  me  that  the  constitutional 
position,  so  far  as  it  is  material  to  the  present  case,  may  be  thus 
Rtated.  The  only  title  to  a  place  and  to  a  term  of  service  is  by 
direct  election  by  the  people.  If  such  a  title  has  been  once  law- 
fully created  for  the  constitutional  term,  then,  if  the  senator 
elected  runs  his  course  of  service  regularly,  sec.  13  makes  normal 
provision  for  the  period  of  election  of  his  successor;  if,  however,  his 
term  of  service  ends  abruptly,  as  by  death,  resignation,  or  disquali- 
tication,  sec  15  applies.  In  that  event  the  State  Parliament  or  the 
State  Governor  in  Council  as  the  case  may  be  does  not  elect  a 
«tcce««ar,— there  is  created  no  new  place  and  no  new  term ;  there 
is  merely  the  nomination  of  a  temporary  occupant  of  the  place 

(1)  16  Pet.,  539,  »t  p.  aiO. 
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H.  C.  OF  A.  already  granted  for  the  constitutional  term  by  the  people  to  the  late 

^*        senator,  and  the  new  occupant  so  chosen  holds  the  place,  not  as  a 

Vardok      successor,  but  rather  as  a  substitute,  and  for  no  definite  period. 

O'LooHL  •    ^^^  occupancy  ends,  of  course,  at  latest  when  the  term  ends ;  but 

it  may  end  sooner,  that  is,  when  at  the  next  general  election  of 

the  House  of  Representatives  or  at  the  next   election   of   the 

senators  for  the  State,  the  people  re-grant  the  place  definitely  for 

the  remainder  of  the  original  term  to  a  true  successor  of  the 

original  senator. 

Cases  might  be  imagined  which,  upon  the  construction  I  have 
placed  on  the  15th  section,  would  give  rise  to  considerable 
inconvenience  and  expense,  and  so  lend  weight  to  the  respondent  s 
contention — as  if  three  several  petitions  were  presented  against 
the  three  senators  for  a  State,  the  decisions  being  given  at  vary- 
ing dates,  and  requiring  separate  intervening  elections.  But  such 
instances,  though  conceivable,  are  not  likely  to  arise,  and  the 
truth  is  that  sec.  15  of  the  Constitution  was  not  framed  with  the 
object  of  meeting  numerous  instances  of  irregular  Senate  elections, 
but  of  providing  for  possible  but  rare  contingencies  of  tlie 
abnormal  termination  of  the  service  of  senators;  so  rare  that 
departures  from  the  fundamental  principle  of  representation 
through  popular  election  would  be  really  inappreciable  because 
infrequent  and  possibly  of  shoi't  duration. 

The  respondent's  argument,  on  the  contrarj'-,  though  not  with- 
out considerable  force,  would  yet  lead  to  a  serious  inroad  upon 
the  most  vital  of  all  the  principles  upon  which  the  Federal  system 
of  Parliamentary  representation  rests.  Such  a  construction  as 
he  contends  for  is,  in  my  opinion,  unsustained  by  the  true  reading 
of  the  Constitution,  and  consequently  I  think  the  petition  is  well 
founded,  and  a  declaration  should  be  made  accordingly. 

Election  of  the  reupmident  by  tlie  Hoiisea  of 
Parliament  of  the  State  of  South  Axis- 
tralia  declared  absolutely  void. 

Solicitors,  for  the  petitioner,  Bakewell,  Stow  &  Piper,  Adelaide  ; 
and  Minter,  Sivipson  &  Co,,  Sydney. 

Solicitors,  for  the  respondent,  Sly  cfc  Russell,  Sydney. 

O.  A.  At . 
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OKEEFE  AND  OTHERS Appellants  ; 

Plaintiffs, 

AND 

WILLIAMS Respondent, 

Nominal  Defendant. 

ON  appeal  from  the  supreme  court  of 

NEW  SOUTH  wales. 

Cmm  Lands  Act  1884  {X.S,  W.)  (48  VicL  No,  18),  sees.  5,  e—Croton  Landn  Act  H.  C.  of  A. 

1889  {y.S.  ir.)  (53  Vict.  Xo,  21),  sec.  ^S— Crown  Lands  Act  1893  {X.S.  W.)  (58  1907. 

rid.  Xo.  18),  9ec.  49 — Occupation  licence — Relaiionnhip  between  Croum  and  ^'-v— ' 

licenwe — A  greement  by  Crown  not  to  disturb  licensee — Implieation  of  covenant  for  Sydnky, 

quiet  enjoyment — Powers  of  Minister  with  respect  to  Grown  lands—Estoj^pel —  Xov.  29, 

Res  Judicata.  U2_l' 

Ad  occupation  licence  under  the  Crown  Lands  Acts  is  an  annual  tenure  of  ®g*®^**  ^■'^ 
land,  in  respect  of  which  the  licensee  pays  fees  subject  to  re-appraisement,  and  Isaacs  JJ. 
which  U  renewable  under  certain  conditions  from  year  to  year.  The  holder  of 
such  a  licence  agree<l  witl>  the  Government  that  there  should  be  a  re-appraise* 
ment  of  the  licence  fees,  bJt  before  the  re -appraisement  the  Government 
demanded  payment  at  the  original  rates.  The  licensee  failed  to  pay  the 
amounts  claimed,  and  the  Government  published  a  notification  in  the  Ooveni- 
ment  Oazette  that  the  licence  hail  not  been  renewed.  The  result  of  the  noti- 
fication, if  valid,  was  that  the  lauds  in  question  became  Crown  lands  available 
for  occupation  under  annual  lease. 

In  an  action  by  the  licensee  against  the  Government  for  damages  for  breach 
of  contract  the  declaration  alleged  that  the  licensee  then  agreed  with  the 
Govemment  that,  in  consideration  of  his  paying  the  fees  demanded,  the  noti- 
fication should  be  withdrawn  and  he  should  be  permitted,  subject  to  the 
provisions  of  the  Crown  Lands  Acts,  to  quietly  enjoy  the  area  so  long  as  the 
Kcence  should  be  renewed,  free  from  interferencei  disturbance,  or  eviction  by 
the  Government  or  persons  claiming  under  it  by  matter  subsequent  to  the 
payment  of  the  fees  in  question.  The  fees  were  paid  by  the  licensee,  but  the 
notification  was  not  revoked,  and  an  annual  lease  was  granted  to  another 
person  of  portion  of  th6  area. 

VOL.  v.  15 
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H.  G.  OF  A.  By  the  decision  of  the  Privy  Conncil  in  O'Kttft  v.  Malone,  (1903)  A.C.,  365, 

1007.  the  Crown  was  not  entitled  to  the  fees  demanded  in  respect  of  the  lands  in 

^"""^^  question,  and  the  licensee  was,  therefore,  entitled  to  remain  in  possession 

O'Keefb  under  his  licence. 

Williams.  ffeldf  on  demurrer  to  the  declaration,  that  it  disclosed  a  good  oanae  of 

""—^  action.     The  agreement,  regarded  as  an  agreement  by  the  Crown  for  valuable 

consideration  not  to  do  any  act  in  violation  of  the  rights  of  the  licensee,  was 
a  valid  exercise  of  the  power  of  the  Executive  to  make  contracts  with  respect 
to  the  lands  of  the  Crown  within  the  limits  imposed  by  Statute ;  and,  if  the 
rights  of  the  parties  had  been  doubtful,  the  contract  would  have  been  good 
as  a  compromise  of  a  bond  fide  dispute.  Even  if  the  Crown  had  been  entitled 
to  the  fees  demanded,  and  the  licence  had  therefore  become  liable  to  forfeiture 
for  breach  of  the  condition  of  payment  of  fees,  the  agreement  on  the  part  of 
the  Crown  would  have  been  justifiable  as  an  exercise  by  the  Minister  of  the 
power  of  waiver  conferred  by  sec.  6  of  the  Crown  Lands  Act  1891. 

Qwxrt^  whether  there  is  an  implied  covenant  for  quiet  enjoyment  in  the 
tenure  created  l)y  an  occupation  licence  under  the  Crown  Lands  Acts. 

The  local  Land  Boards,  subject  to  appeal  to  the  Land  Court,  have  jurisdic- 
tion to  entertain  applications  for  annual  leases  of  Crown  lands,  and  to  make 
recommendations  thereon  to  the  Minister. 

Hddf  that,  where  the  lands,  as  to  which  an  application  for  an  annual  lease 
was  made,  were  lavrfully  held  under  an  occupation  licence,  though  the  area 
was  by  the  Crown  Lands  Acts  liable  to  disposition  by  the  Crown  in  certain 
ways  adversely  to  the  licensee,  yet  it  was  not  Crown  lands  available  for 
annual  lease,  and  was  consequently  not  subject  to  the  jurisdiction  of  the 
Land  Board  for  the  purpose  of  such  an  application,  and,  therefore,  an 
erroneous  decision  to  the.  contrary  by  the^.Land  Court  did  not  create  an 
estoppel  as  between  the  licensee  and  the  Crown  in  any  subsequent  proceedings 
with  respect  to  the  same  area. 

Per  Oriffiih  Q.J, — The  Ctow».  is  not  a  party  to  the  proceedings  before  a 
Land  Board  on  such  an  application,  and,  therefore,  in  any  case  between  a 
subject  who  had  been  a  party  and  the  Crown,  estoppel  could  not  arise,  owing 
to  want  of  mutuality. 

Decision  of  the  Supreme  Court :  O'Keefe  v,  WiUiama,  (1907)  7  S.R.  (N.S.  W.), 
304,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Coui*t  of  New  South 
Wales. 

The  appellants,  executors  of  the  estate  of  Andrew  O'Keefe, 
were  plaintiffs  in  an  action  against  the  respondent,  as  nominal 
defendant  on  behalf  of  the  Government.  The  declaration  alleged 
that  the  testator  had  become  the  holder  by  assignment  of  an 
occupation  licence  and  a  preferential  occupation  licence  under  the 
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Croum  Lands  Acts  48   Vict.  No.  18,  sec.  81,  and  53  Vict.  No.  H.  C.  or  A. 

1907* 
21,  sec.  33;  and  that,  in   consideration  of  the  testator  making       ^^^ 

certain  payments  in  respect  of  fees  wrongfully  demanded  by  the     O'Kbetk 
Government  for  the  lands  held  under  the  licence,  the  Government    \v,luam8. 

agreed,  inter  alia,  to  permit  him  to  quietly  enjoy  the  lands  during       

the  year  1900  and  any  succeeding  years  in  respect  of  which  the 
licence  might  be  renewed  free  of  disturbance  or  eviction  by  the 
Government  or  any  person  claiming  under  it  by  matters  sub- 
sequent to  the  payment  mentioned,  and  that  the  Government  in 
breach  of  this  agreement  gave  annual  leases  of  portions  of  the 
area  to  other  persons,  and  put  the  testator  to  great  expense  &c. 
in  consequence.  The  material  portions  of  the  declaration  are 
more  fully  stated  in  the  judgment  of  Griffith  C. J.  The  defendant 
pleaded,  inter  alia,  estoppel  by  a  judgment  of  the  Land  Court 
that  the  lands  in  question  were  available  for  annual  lease,  in  a 
proceeding  at  which  the  testator  appeared  as  an  objector.  The 
plaintiffs  demurred  to  the  plea  on  the  ground  that  the  deter- 
mination  of  a  Land  Board  or  Land  Court  in  an  application  for 
an  annual  lease  cannot  work  an  estoppel,  as  their  function  is 
advisory  only.  Defendant  joined  in  demurrer  and  gave  notice  of 
intention  to  object  to  the  declaration  as  being  bad  in  substance 
upon  the  ground  that  the  agreement  sued  upon  was  void. 

After  argument  the  Supreme  Court  gave  judgment  for  the 
defendant  on  the  demurrer:  0*Keefe\\  WiUiams  (1). 

From  this  decision  the  present  appeal  was  brought. 

Canawiiy,  for  the  appellants.  An  occupation  licence  is  equiva- 
lent to  a  demise  by  parol ;  there  is  no  real  distinction  between  a 
lease  and  a  licence  in  respect  of  their  incidents  under  the  Crown 
Lands  Acts.  [He  referred  to  48  Vict.  No.  18,  sees.  81, 128;  53 
Vict  No.  21,  sec.  33;  58  Vict.  No.  18,  sec.  4.]  The  Crown  being 
in  the  position  of  landlord  in  respect  of  the  Crown  estate,  its 
lessees  or  licensees  have  the  rights  and  liabilities  of  tenants  as 
against  the  Crown,  except  so  far  as  it  is  expressly  provided  to 
the  contraiy  by  Statute.  [He  referred  to  The  Queen  v.  Mayor  of 
City  of  Wellington  (2) ;  Kickham  v.  TJie  Queen  (3) ;  McCidloch 

(1)  (1907)  7  S.R.  (N..S.  W.),  .304.  (2)  15  N.Z.L,R.,  72. 

(.3)  8  V.L,R.  (E.).  1. 
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H.  C.  OF  A.  V.  Abbott  (1);  Blackburn  v.  FlaveUe  (2);  Blackwood  v.   London 

Chartered  Bank  of  Australia  (3).]     There  being  the  relationship 

0'Keef£     of  landlord   and   tenant,  the   principles  of  law  governing  that 

Williams     relationship  apply.     Every  demise  by  parol  contains  an  implied 

covenant  for  quiet  enjoyment.     [He  referred  to  Bandy  v.  Cart- 

wright  (4) ;  Hall  v.  City  of  London  Brewery  Co.  Ltd.  (5) ;  Robin- 
son V.  Kilvert  (6);  Jones  v.  Lavington  (7);  Budd-Scoti  w 
Daniell  (8);  Roberts  v.  Birkley  (9);  Lamb  \,  Evans  (10)',  Amer. 
and  Evg.  Encyc.  of  Law,  1st  ed.,  vol.  ix.,  p.  964.  The  Crown  is  in 
the  same  position  as  a  private  landlord  in  this  respect :  Macdonald 
V.  Tidly  (11)  ;  Ricketson  v.  Smith  (12) ;  Ricketson  v.  Cook  (13)  ; 
Famell  v.  Bowman  (14). 

[Griffith  C.J. — But  the  Crown  can  only  deal  witli  the  land 
in  the  ways  prescribed  by  the  Statute.  How  can  you  say  that  a 
covenant  is  implied  that  it  will  not  do  what  it  cannot  legally  do  ? 

Barton  J. — The  covenant  for  quiet  enjoyment  is  only  as 
against  persons  lawfully  claiming  under  the  landlord.] 

That  is,  lawfully  claiming  as  between  the  landlord  and  the 
person  claiming.  Even  though  the  Crown  had  no  statutory  right 
to  effectively  interfere  with  O'Keefe's  possession,  they  might 
attempt  to  do  so  and  cause  him  serious  actual  disturbance. 

[Griffith  C.J. — But  if  the  Crown  attempted  to  do  so,  would 
it  not  be  a  trespass  rather  than  a  breacli  of  covenant  ?  Does  not 
a  breach  of  covenant  for  quiet  enjoyment  import  an  eviction  by 
title  paramount.] 

It  may  bo  both  a  trespass  and  a  breach  of  covenant. 

[Isaacs  J.  referred  to  Manchester,  Sheffield  and  Lincolnshire 
Railway  Co.  v.  Anderson  (15) ;  Long  Eaton  Recreation  Grounds 
Co.  V.  Midland  Railway  Co.  (16);  Child  v.  SteUning  (17);  Brashier 
v.  Jackson  (18).] 

Apart  from  the  implication  of  a  covenant,  there  was  an  express 
agreement  by  the  Crown  not  to  disturb  the  licensee.     Such  an 

(1)  6  N.S.W.L.B.,  212.  (10)  (1893)  1  Ch.,  218. 

(2)  1  N.S.VV.L.K.,  58.  (11)  1  Q.L.J.  (Supp.),  21. 

(3)  L.K.  5  P.C,  92.  (12)  16  N.S.W.L.R..  221. 

(4)  8  Ex.,  913  ;  22  L  J.  Ex.,  285.  (13)  20  N.S.  W.L.H.,  438. 

(5)  2  B.  &  S.,  737  ;  31  L.J.Q.B.,257.  (14)  12  App.  Cos.,  643. 

(6)  41  Ch.  D.,  88.  (16)  (1898)  2  Ch..  394. 

(7)  (1903)  1  K.B.,  253.  (16)  (1902)  2  K.B.,  674. 

(8)  (1902)  2  K.B.,  351.  (17)  11  Ch.  D.,  82. 

(9)  14  V.L.R.,  819.  (18)  6  M.  &  W.,  549. 
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agreement  is  valid.     It  is  ancillary  to  the  kind  of  tenure  created   H.  C.  of  4. 
by  the  Crown  Lands  Acts,  and  effectuates  the  intention  of  the        ■^' 
legislature.     The  power  of  the  Crown  to  contract  is  limited  only     q'k^fs 
by  Statute.     There  was  valuable  consideration  for  the  Crown's    wilLJ^mo 

promise.    There  was  a  bond  fide  dispute  as  to  the  Crown's  right       

to  the  payments  claimed,  and  the  agreement  made  was  a  com- 
promise. It  in  no  way  conflicted  with  the  provisions  of  the 
Crown  Lands  Acts,  and  was  not  against  public  policy. 

[Isaacs  J.  referred  to  Callisher  v.  Bischoffsheim  (1);  Miles  v. 
New  Zealand  Alford  Estate  Co.  (2).] 

Piddington  (fT.  M,  Steplien  with  him),  for  the  respondent. 
The  declaration  sets  up  an  express  agreement,  not  an  implied 
covenant,  to  deal  with  Crown  lands  in  a  particular  manner. 
That  agreement  is  ultra  vires.  By  sees.  5  and  6  of  the  48  Vict, 
Xo.  18  the  Crown  may  not  deal  with  Crown  lands  except  in 
accordance  with  the  provisions  of  the  Crown  Lands  Acta 

[Griffith  C.J. — The  second  agreement  alleged  has  nothing  to 
do  with  the  Crown  Lands  Acts.  An  agreement  not  to  alienate 
lands  in  violation  of  the  Act  may  or  may  not  be  nugatory,  but  it 
in  not  on  that  account  unlawful] 

This  agreement  was  to  deal  with  the  lands  in  a  way  contrary 
to  the  provisions  of  the  Act.  The  Minister  had  no  power  to 
make  a  compromise.  If  he  thought  that  under  the  Act  the 
Crown  had  a  right  to  the  sums  claimed,  he  was  bound  to  insist 
upon  the  payment. 

[Griffith  C.J.  referred  to  Davenport  v.  The  Queen  (3).] 

The  Executive  are  virtually  trustees  to  deal  with  the  Crown 
estate  as  the  law  requires.  The  eflect  of  the  agreement  alleged 
is  to  dispose  of  Crown  lands  to  the  prejudice  of  other  claimants, 
contrary  to  the  Statute,  53  Vict.  No.  21,  sec.  33  gives  the  first 
applicant  a  right  to  the  lease,  and  the  Crown's  agreement  with 
O'Keefe  would  defeat  that  right.  [He  referred  to  Martin  v. 
Baker  (4) ;  King  v.  Mclvor  (5).]  The  declaration  merely  shows 
an  agreement  to  issue  a  licence,  not  a  right  to  have  a  licence.  It 
does  not  allege  compliance  with  the  provisions  of  sec.  81  of  48 

(1)  L.R.  5Q.B.,  449.  (4)  1  Knox,  41S  (N.8.W.). 

(2)  32Ch.  D.,  266.  (5)  4  N.S.W.  L.R.,  43. 

(3)  3  App.  Cas.,  115. 
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H.  c.  or  A.  Vict.  No.  18.    The  consideration  offered  by  O'Keefe  is  an  illegal 

^^ '^       consideration,  and  at  the  best  the  Crown  simply  agreed  to  do 

0*Keefb     what  the  law  required,  so  that  there  was  no  consideration  for 
WilLms.    O'Keefe's  promise.   ^ 
[Isaacs  J. — Does  it  lie  in  the  Minister  s  mouth  to  say  that  ?] 

In  order  to  constitute  a  valid  contract  there  must  be  mutuality. 
If  there  was  any  consideration  for  the  Crown  s  promise  the  Crown 
was  not  entitled  to  accept  it  or  to  exact  it.  The  grant  of  tenures 
is  not  a  matter  of  contract,  but  of  statutory  right  on  the  one  side 
and  duty  on  the  other.  Such  a  contract  is  contrary  to  public 
policy.  It  is  virtually  an  agreement  not  to  treat  the  lands  as 
Crown  lands. 

[Griffith  C.J. — But  they  were  not  Crown  lands  as  between 
O'Keefe  and  the  Crown  until  notification,  and  the  Crown  had  no 
right  to  lease  them  to  another.] 

As  regards  the  implication  of  a  covenant  for  quiet  enjoyment, 
the  occupation  licence  is  not  a  demise  but  a  statutory  tenure, 
with  statutory  incidents,  and  such  a  covenant  cannot  be  implied, 
nor  would  it  be  in  the  power  of  the  Crown  to  make  it.  [He 
referred  to  O'Keefe  v.  Malone  (1);  Edols  v.  Tearle  (2);  48  Vict. 
No.  18,  sees.  95,  126;  53  Vict.  No.  21,  sec.  10;  58  Vict  No.  18, 
sees.  10,  49.]  If  the  Statute  authorizes  interference  with  the 
licensee  no  action  will  lie  in  respect  of  it,  (see  sec.  33  of  53  Vict. 
No.  21),  and  if  it  does  not  authorize  it  the  interference  is  a 
trespass,  not  a  breach  of  contract.  [He  referred  to  Williavis  v. 
Gabriel  (3).]  This  action  cannot  be  treated  as  one  of  trespass, 
and  if  it  could,  the  person  to  whom  the  lease  was  granted  was 
not  the  agent  of  the  Crown  to  commit  a  trespass. 

The  plea  of  estoppel  is  good.  O'Keefe  and  the  Crown  were 
parties  to  the  proceedings  before  the  Land  Court,  which  decided 
that  the  lands  in  question  were  available  for  annual  leases.  [He 
referred  to  Owtram  v.  Moreivood  (4) ;  sec.  8.  (3)  of  48  Vict.  No.  18.1 

[Griffith  C.J. — In  O'Keefe  v.  Malone  (5)  the  Privy  Council 
held  that  the  land  was  not  available  for  lease  when  leased  to 
Malone.  The  Land  Court  therefore  had  no  jurisdiction  to  decide 
as  they  did. 

(1)  (1903)  A.C.,  365,  at  p.  377.  (3)  (1906)  1  K.B.,  155. 

(2)  7  N.S.W.   L.R.,  374;   8  N.S.W.  (4)  3  East,  345. 
L.R.,  518.                                                                (5)  (1903)  A.C.,  365. 
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[Isaacs  J.  referred  to  The  Qiieen  v.  Hutchinga  (1) ;  Wakefield  H.  C.  of  A. 
Carparation  v.  Cooke  (2).]  ^• 

It  was  a  necessary  ingredient  in  the  matter  which  the  Land     O'Kekfk 
Court  had  to  decide,  involving  a  question  of  fact,  the  decision    w,t,uam8. 

of  which  wa»-a  condition  precedent  to  the  exercise  of  their  juris-       • 

diction.  Their  decision  on  such  matters  is  final,  between  the 
present  parties  [He'referred  to  4f8  Vict.  No.  18,  sees.  11, 13, 14, 
17, 30,  31 ;  Attomey-Oenei^al  for  Hong  Kong  v.  Kwok-A-SiTig 
(3).]  The  decision  of  the  Privy  Council  in  0*Keefe  v.  Malone  (4) 
does  not  affect  the  validity  of  this  defence  for  the  Crown  in  this 
case.  The  decision  of  the  Land  Court  was  that  of  a  competent 
Court,  binding  the  parties  to  it.  [He  referred  to  Tlie  Queen  v. 
Commissioners  for  Special  Purposes  of  the  Income  Tax  (5).] 

Canauny  in  reply.  Estoppel  does  not  extend  to  matters  that 
are  only  incidentally  or  collaterally  in  question.  Moreover  the 
decision  of  the  Land  Court  was  erroneous,  and  the  lands  were  not 
in  fact  or  in  law  within  their  jurisdiction.  Under  such  circum- 
stances the  appellants  are  not  estopped  :  Pearson  v.  Spence  (6).] 

Cur.  adv.  vult 

Griffith  C.J.  This  is  an  action  brought  by  the  plaintiffs  j^^^g 
against  a  nominal  defendant  on  behalf  of  the  Government  for 
the  breach  of  an  express  contract  set  out  in  the  declaration. 
Amongst  other  pleas  defendant  pleaded  that  the  plaintiff  was 
estopped  from  making  certain  allegations  for  the  success  of  his 
case,  and  he  demurred  to  the  plea.  The  Supreme  Court  held  that 
the  declaration  was  bad. 

The  nature  of  the  contract  was  that  the  Government  would 
not  interfere  with  the  plaintiffs  in  the  occupation  of  certain  land, 
which  was  in  one  sense  Crown  land,  but  to  the  occupation  of  which 
as  against  the  Crown  the  plaintiffs  were  entitled.  The  nature 
of  the  plaintiffs'  title  was  what  is  called  an  occupation  licence, 
and  a  preferential  occupation  licence  under  the  Crovm  Lands 
Act,  which  is  an  annual  tenure,  and  is  renewable.      The  nature 

(1)  6  Q.B.D.,  300.  (4)  (1903)  A.C..  .365. 

U)  OINH)  A.C.,  31.  (5)  21  Q.B.D.,  313,  at  p.  319. 

(3)  L.R.  5  P.C.,  179.  (6)  5  App.  Cm.,  70. 
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H.  0.  OF  A.  ajj(j  incidents  of  that  tenure  were  discussed  in  the  case  of  ffKeefe 
[^  V.  Malone  (1)  in  the  Privy  Council  with  respect  to  the  same  piece 
O'Keefb     of  land  as  to  which  the  agreement  now  in  question  was  made. 

Williams  "^^^  declaration  sets  out  facts  showing  that,  according  to  the 
decision  of  the  Privy  Council  in  that  case,  the  plaintiffs  were 
entitled  as  against  the  Crown  to  undisputed  occupation  of  the 
land  in  question.  They  then  allege  by  way  of  inducement  some 
subsidiary  agreement  as  to  re-appraisement  of  the  rent  of  the 
land,  and  that  in  breach  of  that  subsidiary  agreement  the 
Government  had  demanded  from  them  payment  of  certain  licence 
fees  which,  under  the  decision  of  the  Privy  Council,  were  not  pay- 
able, and,  those  fees  not  having  been  paid,  notified  in  the  Gazette 
that  the  plaintiffs'  licences  were  not  renewed.  If  that  notification 
had  been  valid  the  land  had  become  available  to  be  taken  up 
under  another  tenure  called  an  annual  lease,  as  indeed  was 
actually  done,  in  the  belief  that  the  notification  was  valid. 
Having  set  out  these  facts  by  way  of  inducement,  the  plaintiffs 
allege  that  the  Government  and  they  entered  into  a  further 
agreement  that  in  consideration  that  the  plaintiffs  would  forth- 
with pay  the  amount  demanded  by  the  Government,  the  notifica- 
tion in  the  Ooveminent  Gazette  should  be  revoked  within  a 
reasonable  time  after  payment,  and  as  from  the  date  of  the 
payment,  and  that  the  plaintiffs  should  be  permitted,  subject  to 
the  provisions  of  the  Acts,  to  enjoy  the  land  during  the  year  1900 
and  any  succeeding  year  in  respect  of  which  the  occupation 
licence  and  preferential  occupation  licence  should  be  renewed,  free 
from  interference,  disturbance,  or  eviction,  on  the  part  of  the 
Government  or  any  person  claiming  under  it  by  matter  subse- 
quent to  the  said  agreement.  They  then  go  on  to  allege  that  they 
accordingly  performed  the  contract  on  their  part  by  paying  the 
amount  demanded  and  then  allege  as  a  breach  that  the  Govern- 
ment did  not  revoke  the  proclamation  as  agreed,  and  did  not  per- 
mit the  plaintiffs,  subject  to  the  provisions  of  the  Acts,  to  quietly 
enjoy  the  land  in  question  during  the  term  specified,  but  on  the 
contrary  allowed  it  to  be  treated  as  open  for  annual  lease,  and 
granted  annual  leases  of  the  same  land  to  other  persons,  and 
authorized  them  to  enter  upon  it  and  dispossess  the  plaintiffs. 

(1)  (1903)  A.C.,  365. 
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O'Kkbfb 

V. 
WILLIAU9. 


Griffltb  C.J. 


It  18  to  be  noted  that  the  agreement  alleged  is  that  the  plaintiffs    H.  C.  o»  4. 

.  .  .   .  1907 

fihoald  be  allowed  to  enjoy  the  land  subject  to  the  provisions  of 
the  Lands  Acts,  Now,  under  this  particular  tenure  the  occupation 
licence  was  good  as  between  the  Crown  and  the  licensee,  but  land 
held  under  that  tenure  was  liable  to  alienation  under  various 
provisions  of  the  law.  It  was  not  liable  to  be  alienated  by 
annual  lease.  The  agreement  alleged,  therefore,  is,  in  effect,  that 
the  Government  would  not  interfere  with  th^  occupation  of  the 
land  by  granting  annual  leases  of  it  to  other  persons,  that  being 
the  only  form  of  alienation  that  was  not  permitted.  ^ 

The  Supreme  Court  held  that  the  declaration  was  bad,  on  the 
ground,  as  I  understand  them,  that  it  is  not  competent  for  the 
Minister  to  make  any  contract  on  behalf  of  the  Crown  with 
respect  to  Crown  lands  which  is  not  expressly  authorized  by 
Statute.  The  learned  Chief  Justice  gave  a  somewhat  different 
reason  for  his  decision. 

On  the  argument  before  us  it  was  contended  for  the  plaintiffs 
that  the  declaration  not  only  contained  a  statement  of  an  express 
agreement  with  the  Government,  but  also  showed  on  its  face  an 
implied  agreement  in  the  nature  of  a  covenant  for  quiet  enjoy- 
ment, which,  it  was  said,  followed  from  the  nature  of  the  title 
which  the  plaintiffs  had.  Now,  the  implication  of  a  covenant 
arises  from  necessity.  What  covenant,  if  any,  it  is  necessary  to 
imply  in  order  to  give  effect  to  the  relation  between  the 
Government  and  a  subject  in  occupation  of  Crown  land  is  an 
interesting  question*  It  was  argued  at  some  length,  and  the 
contention  raises  a  difficult  point  as  to  what  would  be  a  breach  of 
such  an  implied  covenant,  but  it  is  not  necessary  to  answer  it, 
as,  in  the  view  I  take,  the  matter  should  be  determined  as  a  case 
of  express  contract  I  entirely  agree  with  the  Supreme  Court  in 
the  proposition  that  no  Minister  of  the  Crown  has  any  authority 
to  enter  into  any  agreement  for  the  disposition  of  an  interest 
of  the  Crown  in  Crown  lands  which  is  not  authorized  by  the 
law,  and  I  agree  that  that  applies  to  any  interest  which  the 
Crown  has  power  to  dispose  of ;  but  it  appears  to  me  to  have  no 
relation  at  all  to  an  agreement  relating  to  the  interest  of  a 
subject  in  land,  which,  although  it  is  Crown  land  for  certain 
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H.  C.  OP  A.  purposes,  is,  as  between  the  Crown  and  the  subject,  the  property 
^^\       of  the  subject,  and  not  of  the  Crown. 

O'Kbefe         There  is  no  reason  why  the  Minister  should  not,  for  instance, 
Williams,    ^^'g^^e  with  a  subject  as  to  the  use  and  occupation  of  his  lands, 

although  they  are  for  some  pui*poses  Crown  lands,  any  more  than 

if  the  lands  were  freehold.  So  it  appears  to  me  that  the  doctrine 
relied  upon  by  the  Supreme  Court  has  no  apj)l^^^^^^^  ^  the.  case. 
The  land  in  this  instance,  as  between  the  Crown  and  the  plaintiffs, 
was  not  Crown  land ;  although  for  certain  purposes  it  could  be 
treated  as  Crown  land,  yet  for  certain  other  purposes  it  was  not 
Ci'own  land  but  the  land  of  the  plaintiffs,  to  which  they  had  a 
good  title.  The  subject  matter  of  the  title  was  therefore  not 
Crown  land  within  the  meaning  of  the  document  in  question. 
The  question,  therefore,  is  whether  such  an  agreement  as  that 
alleged  is  within  the  general  powers  of  the  Executive  Govern- 
ment. The  question  of  the  authority  of  the  Minister  does  not 
arise  under  the  Croivn  Lands  Act  at  all,  but  depends  upon  the 
general  authority  of  the  officers  of  the  Executive  Government 
to  make  ordinary  contracts  relating  to  the  administration  of 
public  affairs. 

In  substance,  then,  the  case  was  this:  The  Crown  claimed, 
wrongfully,  to  be  entitled  to  dispassesa  a  subject  of  his  land  in  a 
particular  manner.  What  they  proposed  to  do  would  have  been 
an  unlawful,  and,  in  one  sense,  an  ineffectual  act.  He  objected 
to  their  doing  so,  and  thereupon  an  agreement  was  made  for 
valuable  consideration — because  the  money  which  he  agreed  to 
pay  was  not  payable  in  point  of  law — that  they  would  not  do 
this  unlawful  act  for  a  specified  time.  How  can  such  an  agree- 
ment as  that  be  unlawful,  or  even  invalid  ? 

From  another  point  of  view  it  is  a  lawful  settlement  of  a  bond 
fide  dispute.  In  either  point  of  view  the  promise  is  good,  and  a 
breach  of  it  is  admitted. 

I  have  pointed  out  that  on  the  face  of  the  declaration  it 
appears  that  the  plaintiffs  had  a  good  title,  and  that  what  the 
Government  proposed  to  do  was  unlawful.  But  suppose  that 
the  contention  of  the  Government  had  been  right  and  that  the 
Government  were  entitled  to  dispossess  the  plaintiffs,  though  that, 
as  I  have  pointed  out,  has  been  held  by  the  Privy  Council  not  to 
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be  the  law.  If  it  had  been,  then  the  agreement  would  have  been  H.  C.  of  a. 
expressly  authorized  by  the  law.  The  attention  of  the  Judges  of 
the  Supreme  Court  was  not  called  to  this  point,  but  sec.  6  of  the 
Croicn  Lands  Act  Amendment  Act  1891  provides  that  in  any 
case  in  which  any  licence  "  becomes  liable  to  forfeiture  by  reason 
of  the  non-fulfilment  of  any  condition  annexed  by  law  to  such 
.  .  .  licence,  but  in  which  the  Minister  shall  be  satisfied  that 
such  nop-fulfilment  has  been  caused  by -accident,  error,  mistake, 
inadvertence,  or  other  innocent  cause,  and  that  such  forfeiture 
ought  therefore  tcrhe  waived,  it  shallbe  lawful  for  the  Minister 
to  declare  that  such  forfeiture  is  waived,  either  absolutely  or 
upon  such  conditions  as  he  may  see  fit  to  declare,  and  the  forfei- 
ture shall  thereupon  be  waived  accordingly,"  and  so  on.  Now 
the  only  condition  in  this  licence  was  the  payment  of  rent  at  a 
prescribed  time  and  in  a  prescribed  manner.  If  there  had  been 
a  default  on  the  part  of  the  plaintifis,  that  would  be  a  ground  for 
forfeiture  which  could  have  been  waived  by  the  Minister  upon 
such  conditions  as  he  might  see  fit  to  declare.  If  he  was  entitled 
to  declare  the  conditions  for  the  acceptance  of  the  plaintifis,  it 
was  not  unlawful  to  negotiate  with  the  plaintifis  as  to  what  con- 
ditions should  be  imposed.  So  that  if  the  Government  s  conten- 
tion had  been  right  and  there  was  strictly  speaking  a  right  to 
forfeit  these  lands,  the  agreement  not  to  do  so  would  have  been 
within  the  express  powers  of  sec.  6. 

I  think,  therefore,  the  declaration  discloses  a  good  cause  of 
action. 

With  respect  to  the  plea,  which  set  out  that  the  Land  Court  had 
decided  that  this  was  Crown  land  available  for  annual  lease,  and 
that,  therefore,  the  plaintifis  were  estopped  from  suing,  the  founda- 
tion of  that  plea  is  that  the  Land  Court  had  jurisdiction  to  deter- 
mine whether  the  piece  of  land  was  Crown  land.  There  is  no 
provision  of  the  law  cited  to  us  that  in  any  way  supports  th8.t 
contention.  The  plea  alleges  that  the  plaintifis  became  a  party 
to  some  proceedings  of  the  Land  Court,  and  the  Crown  also 
hecame  a  party.  The  plaintiffs,  it  is  true,  appeared  before  the 
Land  Court  and  objected  that  it  had  no  jurisdiction  to  enter- 
tain the  matter  because  the  land  was  the  plaintiffs'.  That  was 
only  as  to  a  portion  of  the  land,  which  in  itself  would  have  been 
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fatal  to  the  plea.  But,  further,  an  estoppel  must  be  between  the 
same  parties,  and  if  the  plaintiffs  had  made  a  mistake  in  litigating 
the  matter  in  the  Court  below,  that  does  not  enable  the  Crown  tx) 
set  up  the  plea  of  estoppel  as  against  them  unless  the  Crown  was 
a  party.  The  Crown  is  not  a  party  to  proceedings  in  the  Land 
Court.  There  is  no  proceeding  between  the  Crown  and  its 
subjects  in  the  Land  Court,  and  therefore  the  Court  has  no  juris; 
diction  to  bind  them.  There  is  nothing  in  the  Statutes  to  support 
the  contention  that  a  proceeding  of  the  Land  Appeal  Court  is  in 
any  way  conclusive  between  the  Crown  and  its  subjects. 

For   these   reasons   I   am   of   opinion  that  the  plaintiffs  are 
entitled  to  judgment  on  the  demurrer. 


Barton  J.     I  am  of  the  same  opinion. 


Isaacs  J.  read  the  following  judgment  The  plaintiffs'  claim 
rests  on  breach  of  contract,  and  I  think,  moreover,  the  declaration 
aims,  not  at  the  breach  of  a  contractual  obligation  to  be  implied 
from  the  original  relation  of  the  parties,  but  only  at  the  breach 
of  the  alleged  new  and  separate  special  contract,  made  upon  fresli 
consideration. 

The  defendant  impeaches  the  contract  alleged  as  illegal  or  idtiu 
vires. 

In  the  first  place  the  statutory  right,  which  had  passed  from 
the  Australian  Mortgage  Land  and  Finance  Co.  Ltd.  to  Andrew 
O'Keefe,  and  which  must  be  taken  to  imply  that  all  the  conditions 
of  the  Act  entitling  the  run  holder  to  the  occupation  licences 
had  been  fulfilled,  was  in  my  opinion  a  contractual  right.  I  agree 
with  the  observations  on  this  point  made  by  Denn  iston  J.  speak- 
ing for  tlie  Court  of  Appeal  in  The  Qaeen  v.  Mayor  of  tJte  City  of 
Welli7igto7i  (1),  The  learned  Judge  said: — "The  Governor,  on 
behalf  of  the  Crown,  deals  with  the  lands  of  the  Colony  under 
the  directions  of  the  legislature,  to  which  legislation  the  Crown 
is  of  course  a  party.  If,  therefore,  the  legislature  creates  an 
obligation  on  the  Crown,  with  its  assent,  to  convey  land  to  a 
specified  person  or  body,  upon  and  in  consideration  of  such  pei-son 
or  body  doing  something  on  his  or  its  part,  it  seems  to  us  that 

(1)  15  N.Z.L.R.,  72,  at  p.  86. 
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that  constitutes  an  agreement  or  contract  on  the  part  of  the   ^-  ^-  ^'  ^- 
Crown."  ^ 

So  in  Kettle  v.  The  Queen  (1),  Sir  Robert  McleswoHh  said : — "  I  O'Keefr 
think,  when  a  Victorian  Act,  assented  to  by  the  Queen,  authorizes  whuams 
persons  of  a  certain  description,  having  their  rights  authenticated 
by  the  Board  of  Land  and  Works,  to  proceed  to  the  district  land 
officer,  and  (subject  to  regulations  as  to  competition)  select  defined 
lands,  and  pay  him  a  years  rent  for  it,  and  thereby  become 
entitled  to  a  certain  interest  in  the  land,  that  the  transaction 
completed  by  payment  constitutes  a  claim  or  demand  founded  on 
and  arising  out  of  a  contract  entered  into  on  behalf  of  Her 
Majesty,  or  by  the  authority  of  her  local  Government,  within  the 
meaning  of  the  Act  241,  sec.  7." 

That  Act  was  the  Crcnmi  Remedies  Act  enabling  a  suit  to  be 
brought  against  the  Crown  if  founded  on  contract. 

TIi€  Attorney-General  of  Victoria  v.  Ettershank  (2)  was  a  case 
where  the  Piivy  Council  dealt  with  an  objection  that  a  claim  by 
a  leaseholder  to  a  grant  in  fee,  to  which  a  Statute  entitled  him, 
was  not  a  claim  founded  on  contract.  Their  Lordships  said : — 
"  It  was  said  that  the  right  to  the  grant  of  the  fee  was  not  given 
by  contract  but  by  Statute.  It  is  tnie  that  the  right  is  created 
by  the  Statute,  but  it  is  conferred  upon  the  holder  of  a  lease, 
and  accrues  to  him  by  reason  of  such  lease,  and  only  upon  pay- 
ment of  the  full  rent  agreed  to  be  paid  under  it.  It  is  a  statutory 
right  annexed  to  the  lease,  and  an  implied  term  of  the  contract, 
and  therefore  may  be  properly  said  to  be  founded  on  and  to  arise 
out  of  it." 

The  principle  of  those  observations  conclusively  establishes 
that  the  right  which  Andrew  O'Keefe  had  to  the  licences  was  by 
contract  w^ith  the  Crown. 

The  Crown  Lands  Acts  bear  internal  testimony  to  the  fact  that 
the  legislature  appreciated  and  recognized  this  principle.  Not 
only  have  words  of  ordinary  contractual  connotation,  such  as 
sale,  purchase,  auction  sale,  conditional  purchase,  lease,  and 
licence,  been  employed,  but  in  various  places  the  very  word 
"  contract "  or  *'  contracted  "  is  used. 

For  example  in  the  Act  of  1884  by  sec.  4  the  expression  "Crown 

(1)  3  W.W.  &  aB.  (E),  60,  at  p.  59.  (2)  L.R.  6  P.C..  364.  at  p."  372. 


230  HIGH   COURT  [1907. 

H.  C.  or  A.  Lands  "  includes  lands  "  lawfully  contracted  to  be  granted  in  fee 

^_*       simple."   "  Lease  "  means  land  not  alienated  by  or  held  under  any 

O'Keefi     lease  or  jyromise  of  lease  or  licence  from  the  Crown.      Again  in 

Williams.    ^^^'  ^^^  reference  is  made  to  "  any  promise  engagement  or  con- 

tract  from  or  with  the  Crown  or  its  aqents  lawfully  authorized 

~    Isaacs  J.  ^  '' 

in  that  behalf." 

In  the  Act  of  1891  sec.  2,  "  Forfeiture  "  includes  the  lapse  or 
avoidance  of  any  contract  with  the  Crown,  &c. 

It  may  fairly  be  said  that  the  whole -frame  of  the  Crown 
Lands  Act  shows  that  the  legislature  has  merely  enacted  the 
method  and  conditions  upon  which  the  Crown  may  contract  for 
the  (Jisposal  of  its  interest  in  the  public  lands. 

Now,  it  being  the  clear  duty  of  the  CroAvn  to  perform  its 
obligation  to  O'Keefe,  one  other  principle  pertinent  to  the  matter 
may  with  advantage  be  referred  to.  In  every  contract  there  is 
an  obligation,  implied  wliere  not  expressed,  that  neither  party 
shall  do  anything  to  destroy  the  efficacy  of  the  bargain  he  has 
entered  into.  If  authority  were  necessary  for  so  obvious  a 
proposition  it  is  found  in  such  cases  as  Stirling  v.  Maitland  (1); 
Hamlyn  ds  Co,  v.  Wood  ct  Co,  (2) ;  Hooper  v.  Herts  (3) ;  and 
Anning  y,  Anning  (^);  and  latest  of  all,  The  Lyttelton  Times 
Co,  (Ltd.)  V.  WaTmers  (Ltd.)  (5). 

The  Crown,  however,  according  to  the  allegations  in  the 
declaration,  insisting  on  certain  payments  which  in  law  it  had 
no  right  to  demand,  was  about  to  break  its  obligations  to 
O'Keefe,  and  he,  in  order  to  induce  the  Crown  to  forbear  from 
committing  an  illegal  act  to  his  prejudice,  consented  to  pay  and 
did  pay  the  sums  demanded  as  the  consideration  for  a  special 
promise  by  the  Government  to  desist  from  their  intention.  The 
Government  took  his  money  and  have  ever  since  retained  it,  but 
nevertheless  persisted  in  granting  to  the  persons  permission  to 
enter,  in  pursuance  of  which  those  persons  entered  and  caused 
damage  to  the  plaintiffs. 

It  is  said  that  the  agreement  so  set  up  is  either  illegal  or 
ultra  vires.     In  my  opinion  it  is  neither.     It  cannot  be  illegal  to 

(1)  5  H.  &  S.,  840.  (4)  4  G.L.R.,  1049. 

(2)  (1891)  2  Q.B.,  488.  (5)  23  T.L.R.,  751. 
(li)  (1906)  1  Ch.,  549. 
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on  the  disposal  of  Crown  lands,  but  so  long  as  the  conditions 
imposed  by  the  legislature  are  observed,  and  no  unlawful  course  Q'Kbbfb 
is  entered  upon,  the  Minister,  to  whom  the  Crown  deputes  the  wjlliams. 
function  of  dealing  with  the  public  in  connection  with  those 
lands,  must  surely  have  powers  that  are  at  least  as  wide  as  those 
impliedly  possessed  by  the  business  manager  of  some  private 
individual  ia  the  conduct  of  the  business. 

Whether  we  accept  the  situation  as  it  actually  was,  namely, 
that  the  Government  undertook  for  valuable  consideration  not  to 
do  what  it  would  have  been  illegal  to  do  and  to  do  what  it  was 
already  bound  to  do,  or  whether  it  be  assumed  that,  contrary  to 
what  has  been  determined  by  the  law,  the  Government  was 
correct  in  demanding  the  higher  rent  on  pain  of  forfeiture,  and 
was  exercising  its  power  of  waiver,  for  a  consideration  which  was 
only  one  form  of  condition,  the  agreement  set  up  was  quite 
within  the  authority  of  the  Goveinment.  Therefore,  whether 
the  basis  of  the  agreement  sued  on  be  prior  contractual  obligation, 
or  a  merely  statutory  duty  towards  O'Keefe,  or  be  the  exercise  of 
the  power  of  waiver  or  compromise  of  the  Crown's  right  of 
forfeiture,  the  same  conclusion  is  reached.  If  the  bargain  was 
iUegal,  what  law  did  it  contravene  ?  If  ultra  vireSy  it  must  be 
ultra  vires  of  the  Crown  itself,  and  how  is  that  to  be  established  ? 
How  is  the  original  and  inherent  right  of  the  Crown  to  make 
eontraets  relat^e  to  its  lands  fettered  except  by  the  restriction  of 
the  Lands  Acts,  all  of  which  were  complied  with  here  ? 

Section  6  of  the  Act  of  1884  is  in  these  terms : — "  The  Governor 
on  behalf  of  Her  Majesty  may  grant  dedicate  reserve  lease  or 
make  any  other  disposition  of  Crown  lands  but  only  for  some 
estate  interest  or  purpose  authorized  by  this  Act  and  subject  in 
every  case  to  its  provisions."  The  remainder  of  the  section  is 
immaterial.  What  is  alleged  here  cannot  be  said  to  contravene 
that  section.  If  not  ultra  vires  of  the  Crown  itself,  who  could 
exercise  the  power  ?  Is  it  the  King  in  person,  or  the  Governor  ? 
By  what  means  could  the  Crown  delegate  its  authority  better 
and  more  completely  than  by  entrusting  the  power  of  bargaining 
with  the  public,  as  has  been  done,  to  the  officers,  political  and 
permanent,  who  conduct  the  Lands  Department  of  the  State? 
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,^\       of  the  Crown  charged   with  the  administration  of  those  Acts 

O'Keefe     represents   the   Crown.      It    is    not   unworthy    of    notice  that 

Williams.    ^'^®  Pnvy  Council   in  Attcnmey  General  of  Victoria  v.  Eftev- 

shank  (1),  on  the  question  of  waiver  and  forfeiture,  laid  stress 

on  the  fact  tliat  Ettershank  on  applying  for  his  lease  was  led 

to  believe  by  the  President  of  the  Laud  Board  that  it  would  be 

issued  for  an  existing  interest  which  he  might  safely  purchase. 

It  is  unnecessary  at  this  stage  of  the  case  to  pursue  the  inves- 
tigation further  with  respect  to  the  declaration,  because  it  is 
sufficient  for  the  moment  to  determine  that  it  discloses  a  good 
cause  of  action. 

With  regard  to  the  5th  plea,  that  can  be  very  shortly  dealt 
wMth.  The  jurisdiction  of  the  Land  Board,  and  through  it  tlie 
Land  Appeal  Court,  depended  entirely  on  the  question  whether 
or  not  the  land  was  Crown  lands  under  lease  and  licence.  If  it 
was,  the  Land  Board's  decision,  and  that  of  the  Land  Appeal 
Court,  were  immaterial  and  may  be  disregarded.  It  was  sought 
to  support  the  plea  of  estoppel  on  the  ground  that  these 
tribunals  must  have  determined  at  the  outset  that  the  lands  were 
available,  and  therefore  were  not  held  under  lease  or  licence,  and 
that  this  binds  O'Keefe.  In  my  opinion,  the  vice  of  that  argu- 
ment consists  in  this,  that  it  overlooks  the  one  fundamental  and 
decisive  consideration,  namely  that,  granting  the  tribunals  would 
for  the  purpose  of  the  day  form  their  own  opinion  on  the  point, 
yet  it  is  not  a  matter  which  has  by  the  legislature  been  made 
directly  cognizable  by  them.  The  consequences  of  making  the 
determination  of  a  Land  Board  or  Land  Appeal  Court  final  aud 
conclusive  as  to  whether  any  land  in  New  South  Wales,  public 
or  private,  was  available  or  not  available  for  annual  lease  so  as 
to  affect  existing  titles,  are  too  apparent  to  need  extended 
comment. 

The  principle  upon  w^hich  Reg.  v.  Hutchings  (2),  and  its 
converse  case,  Wakefield  Corporation  v.  Cooke  (3),  were  decided, 
determines  the  point  against  tlie  plea. 

(1)  L.K.  6  P.C,  35L  (2)  6  Q.B.D.,  300. 

(3)  (1904)  A.C.,  31. 
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The  case  of  Pearsoii  v.  Spence  (1),  cited  by  Mr.  Canaioay,  is  H.  C.  of  A. 
quite  in  point  in  support  of  his  contention. 

I  agree   that   the  appeal   should  be   allowed,  and   that  the  q'Keepe 

demurrers  to  declaration  and  plea  be  decided  in  favour  of  the  ^villiams 

plaintiffs.  

Appeal  allowed.  Judgment  for  defendant 
diacliarged  and  entered  for  plaintiffs. 
Respondent  to  pay  costs  of  appeal. 

Solicitors,  for  the  appellants,  ViUeneuve-Smith  &  Dawes, 

Solicitor,  for  the  respondent,  The  Crotvn  Solicitor  for  New 

Souili  Wal^s. 

C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 


IR\TNG  (COLLECTOR  OF  CUSTOMS  FOR 


THE  STATE  OF  QUEENSLAND) .        .  J    Appellant  ; 
Complainant, 

AND 

JENGORA  NISHIMURA  AND  ANOTHER  .    Respondents. 
Defendants, 

on  appeal  from  the  decision  of  a  pouce  magistrate 

EXERCISING  FEDERAL  JURISDICTION. 

CutUmu  Acl  1001  (A^o.  6  of  1901),  seen,  233,  250,  255^ Unlawfully  having  posMB-    ^^  q^  q^  ^ 
•ton  of  goods — Evidence  of  posHstion — Importation — Knowledge,  1907. 

The  fact  that  a  person  has  certain  packages  of  goods  in  his  possession,  ^^^^^^ 

which  he  is  in  the  act  of  importing  into  Australia,  is  evidence  that  he  is  Brisbane, 

aware  of  the  contents  of  such  packages  and  is  in  possession  of  such  contents  ^^^*  ^' 

within  the  meaning  of  sec.  233  of  the  Customs  Act  1901.  Orifflth  O  J. 

(1)6  App.  Cas.,  70.  Iiwai/j. 

TOL.  V.  16 
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H.  C.  OF  A.  Appeal  from  the  decision  of  the  Police  Magistrate  at  Cairns, 

,^ ^  sitting  in  federal  jurisdiction,  disnussing  an   information  laid 

IEVI50  under  nee.  233  of  the   Cuatama  Act  1901.     The  facts  and  the 

NiBuniuRA.  ^^cision  of  the  magistrate  are  fully  set  out  in  the  judgment 
of  Griffith  C.J.  hereunder. 

Power  (with  him  Macgregor),  for  the  appellant.  The  respond- 
ents were  unlawfully  in  possession  of  goods  subject  to  the 
control  of  the  Customs  authorities,  Le,  opium  lit  for  smoking, 
which  had  been  absolutely  prohibited  from  being  imported 
into  the  Commonwealth  by  a  proclamation  issued  under  see.  255 
of  the  Customs  Act  1901.  The  evidence  of  possession  was  com- 
plete ;  the  evidence  that  the  goods  were  left  overnight  in  the 
Customs  shed  before  being  opened  for  inspection  may  have  been 
evidence  upon  which  the  magistrate  could  have  found  that  the 
goods  had  been  tampered  with,  but  was  not,  as  the  magistrate 
erroneously  thought,  conclusive  against  his  finding  proof  of 
possession. 

Lukin  and  Walsh,  for  the  respondenta  The  information 
should  have  been  dismissed,  as  it  disclosed  no  offence ;  this  Court 
may  dismiss  it  now  on  that  ground :  Prior  v.  Sherwood  (1). 

Sec.  233  makes  it  !^n  offence  for  any  person  to  "  have  in  his 
possession  any  goods,"  which  is  outside  the  federal  power  to  enact 

[Griffith  C.J. — If  it  is  read  literally  ;  but  it  may  be  read  as 
limited  to  goods  in  the  course  of  being  imported,  or  perhaps  to 
imported  goods:  Federal  Amalgamated  GoveimTnent  and  Train- 
ivay  Service  Association  v.  New  South  Wales  Railvxiy  Traffic 
Employf^.s  Association  (2).] 

The  information  does  not,  as  it  should,  state  how  or  in  what 
manner  the  respondents  "  unlawfully  "  had  goods  in  their  posses- 
sion :  Paley  on  Summary  Conviction,  8th  ed.,  p.  195. 
.    .  [Griffith  C.J. — It  goes  on  to  specify  the  nature  of  the  unlaw- 

fulness, in  having  in  their  possession  "  goods,  namely  opium,  the 
importation  of  which  was  prohibited."  That  satisfies  sea  250, 
being  "  set  forth  as  nearly  as  may  be  in  the  words  of  this  Act."] 

(1)  3  C.L.B.,  1054.  (2)  4  C.L.B.,  48S,  at  p.  546. 
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Such  words  as  those  do  not  absolve  the  party  from  setting  out  ^-  ^*  ®'  .^' 
the  necessary  elements  of  the  offence :  Smith  v.  Moody  (1).  ^     '^ 

There  was  no  proof  of  guilty  knowledge ;  merely  having  goods      Irvino 
m  one  s  possession  is  no  proof  of  knowledge  of  what  is  hidden  xisH^iiuaA. 

within  them:   R.  v.  Colyer;  Ex  parte  Cclyer  (2);  MoUoy  v.   '    

Hallam  (3) ;  Walker  v.  Chapman ;  Ex  parte  Cliapman  (4). 

Power  was  not  called  on  to  reply. 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  a  Police 
Magistrate  dismissing  a  charge  under  sec.  233  of  the  Federal 
Cwstoms  Act  1901  that  the  defendants  unlawfully  had  in  their 
possession  certain  goods,  namely,  opium,  the  importation  of 
which  was  prohibited.  The  fa^ts  were  these : — On  8th  February 
the  sjs,  Ckingtw  arrived  in  the  roadstead  at  Cairns — it  does  not 
expressly  appear  from  what  port.  One  of  the  respondents,  who 
was  a  passenger  by  the  ship,  landed  in  a  launch,  taking  with  him 
two  tubs  purporting  to  contain  Japanese  Soy,  w^hich  he  claimed 
as  his  own.  The  other  respondent,  who  is  a  resident  of  Cairns, 
went  out  and  returned  in  the  launch,  and  on  arrival  at  the  wharf 
claimed  the  tubs  as  his.  The  two  respondents  were  then  in 
company.  The  tubs  were  put  in  the  Customs  store  for  the  night, 
and  in  the  morning  they  were  opened  and  found  to  contain 
opium  suitable  for  smoking,  an  article  the  importation  of  which 
was  absolutely  prohibited  by  law  at  that  time.  On  these  facts 
the  Police  Magistrate  dismissed  the  complaint  on  the  ground 
that  there  was  no  proof  of  possession  by  the  defendants  or  either 
of  them.  He  adds  in  the  case  stated  that  he  decided  to  dismiss 
the  charge  on  that  ground  for  the  reason  that  he  considered  that 
the  two  tubs  should  have  been  examined  on  the  wharf  at  the  time 
of  landing,  or  else  sealed  and  locked  up  in  the  Customs  bond, 
instead  of  being  left  in  the  Customs  oflSce  on  the  wharf,  where 
it  was  quite  possible  for  them  to  be  tampered  with.  But  the 
possibility  of  the  tubs  being  tampered  with  is  not  conclusive 
of  the  question  whether  there  was  possession  by  the  defend- 
ants.    There  was  ample   evidence  of  joint  possession  of  the 

(1)  (tM3)  I  K.B.,  56.  (3)  1903  St  R.  Qd.,  282. 

(•2)  8  Q.L.J.,  27.  (4)  1904  St.  R.  Qd.,  330. 


Griflth  C.J. 
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H.  C.  OF  A.  tubs  and  their  contents  by  both  defendants,  and  also  evidence  of 

possession  by  each  of  them  with  the  concurrence  of  the  other, 

Irvikg      which  is  sufficient  under  the  Jtcstices  Act  to  sustain  a  charge 

NuHiMURA  ^g^^i'^st  both.  The  reason  which  the  magistrate  gives  might  have 
justified  him  in  coming  to  the  conclusion  that  the  tubs  had  in  fact 
been  tampered  with,  but  it  was  otherwise  irrelevant  to  the  question 
whether  the  opium  was  in  the  possession  of  the  defendants.  Mr. 
Ltikin  says  that,  even  if  the  ground  relied  upon  by  the  magistrate 
is  wrong,  yet  the  appeal  should  not  be  allowed  if  the  magistrate 
was  bound  to  dismiss  the  information  in  any  event,  and  that  is  no 
doubt  right.  I  will,  therefore,  refer  briefly  to  the  other  objections 
taken.  The  first  was  that  the  complaint  disclosed  no  offence. 
That  is  met  by  sec.  250  of  the  Act,  which  enacts  that  an  infor- 
mation following:  the  terms  of  the  Statute  is  sufficient.  Tlie 
complaint  in  this  case  did  so.  Another  objection  was  that  there 
was  no  proof  of  importation.  There  was,  at  any  rate,  this  evi- 
dence of  importation :  The  goods  arrived  by  the  Chiiigtti,  which 
was  a  ship  to  which  Customs  officers  went  for  the  purpose  of 
granting  a  clearance,  and  the  goods  when  landed  were  taken 
possession  of  by  the  Customs  officers.  I  think  that  is  sufficient 
priind  facie  evidence  that  the  goods  were  imported,  and  that 
both  the  defendants  knew  it.  I  pass  over  some  other  objections 
not  relied  upon  by  Mr.  Lukin, 

The  important  objection  is  that  there  was  no  evidence  on  which 
the  justices  could  find  that  the  defendants  knew  that  these  tubs, 
purporting  to  contain  "  Japanese  Soy,"  really  contained  opium.  It 
is  said  that  the  word  "  unlawfully  "  in  the  section  of  the  Act 
imports  knowledge,  and  in  one  sense  I  accept  that  contention. 
It  was,  indeed,  boldly  contended  that  the  section  was  altogether 
invalid  as  exceeding  the  competency  of  the  Commonwealth  Par- 
liament. It  reads : — "  No  person  shall  smuggle  or  unlawfully 
import,  export,  convey  or  have  in  his  possession  any  goods,  and 
no  master  of  a  ship  or  boat  shall  use  or  suffer  his  ship  or  boat  to 
be  used  in  smuggling  or  in  the  unlawful  importation,  exportation, 
or  conveyance  of  any  goods."  It  is  said  that  it  would  be  absurd 
to  interpret  the  words  "  have  in  his  possession  "  in  their  plain 
literal  meaning,  because  they  would  apply  to  all  goods  in  all  parts 
of  the  Commonwealth.     No  doubt  they  would,  and  therefore  the 


Griffith  C.  J. 
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section  must  be  construed  as  dealing  only  with  matters  within  H-  C.  of  A. 

1007 

the  competency  of  the  Commonwealth  Parliament.     The  words 
may,  therefore,  relate  to  any  goods  the  subject  of  importation  or      Irvino 
exportation,  and  whatever  else  they  may  mean,  they  certainly  jjxshimura. 
include  the  case  of  goods  imported.     Whatever  the  section  does 
or  does  not  include,  it  certainly  includes  the  case  of  a  person  who 
unlawfully  has    in   his  possession  goods  unlawfully   imported. 
These  goods  were  undoubtedly  unlawfully  imported.    That  being 
so,  can  it  be  said  that  the  defendants  had  them  unlawfully  in  their 
possession  ?     It  is  said,  and  very  properly,  that  a  man,  who  does 
not  know  that  a  thing  is  in  his  possession,  cannot  be  convicted  of 
having  it  unlawfully  in  his  possession.     If  a  man  has  something 
put  into  his  pocket  without  his  knowledge,  he  cannot  be  charged 
with  having  it  unlawfully  in  bis  possession,  if  that  fact  appears. 
Bat  in  a  case  where  goods  are  imported  from  abroad  it  is  a  difficult 
tiling  for  the  importer  to  say  that  he  does  not  know  what  is  con- 
tained in  the  packages  that  are  imported,  and  which  he  claims  as 
his  own.    It  is  open  for  him  to  show  that,  without  his  knowledge 
or  ooasent,  some  goods  that  he  never  desired  to  have  imported 
have  been  put  in  the  package,  but  I  think  that  when  goods  are 
imported  the  fact  of  importation  is  sufficient  pritnd  facie  evidence 
that  the  importer  knows  what  is  contained  in  the  packages.     It 
is  not  conclusive  evidence,  and  as  this  case  must  in  any  event  go 
hack  to  the  justice,  it  would  not  be  proper  to  express  any  positive 
opinion  on  the  facts,  but  from  what  I  have  said  it  is  sufficiently 
obvious  that  the  magistrate  was  not  bound  to  dismiss  the  case. 
The  point  which  I  understand  him  to  have  decided  was  wrongly 
decided,  and  the  case  must  be  remitted  to  him  for  determination 
on  the  merits. 

BiRTON  J.     I  am  quite  of  the  same  opinion. 

Isaacs  J.  I  shall  say  nothing  about  the  questions  of  fact 
because  the  case  has  to  go  back  to  the  magistrate  for  him  to  con- 
Hider,  but  I  should  like  to  say  with  regard  to  the  construction  of 
^^^  233,  and  especially  with  regard  to  the  argument  that  the  words 
** unlawfully  having  possession  of  any  goods"  was  so  wide  as  to 
embrace  the  contravention  of  any  law  whatever  relating  to  any 
goods  throughout  Australia,  and  so  make  the  section  or  that 
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H,  C.  OK  A.  portion  of  it  ultra  vires,  that  we  are  not  only  not  driven  to  that 

'*        conclusion,  but  we  ought  not  to  adopt  it.     The  general  words  in 

Ibvinc;      a  Statute  must  always  be  construed  in  relation  to  the  matter  in 

NisHiMURA    ^*°^^ — ^^®  subject  matter  of  the  enactment — and  that  principle 

was  given  effect  to  by  the  Privy  Council  in  Macleod  v.  A  Uaniey- 

Isaacs  J. 

Oeneral  fcxr  New  Smith  Wales  (1).  Their  Lordships  there  refused 
to  adopt  one  possible  construction  of  an  Act  which  would  have 
made  it  vlti^  vires  of  the  New  South  Wales  legislature,  and 
adopted  another  construction,  which  the  language  permitted,  and 
upon  which  the  Act  was  clearly  within  the  competency  of  the 
legislature.  The  principle  is  well  stated  by  Tiimier  L.J.  \n  Inir 
PolaTid  (2),  where  the  learned  Judge  says : — "  There  can  be  no 
doubt  that  the  general  words  in  an  Act  of  Parliament  must  be 
construed  in  accordance  with  the  circumstances  to  which  the  Act 
was  intended  to  apply."  That  principle  was  applied  by  this  Court 
very  recently  in  the  case  of  Bank  of  Aiistralasia  v.  Hall  (3)  in 
relation  to  the  words  "  creditor"  and  "debt,"  and  when  we  apply 
it  to  this  case,  we  see  that  the  object  of  the  Federal  Par- 
liament in  sec.  233  was  to  prevent  the  evasion  of  its  Statutes 
in  relation  to  the  importation  and  exportation  of  goods.  The  word 
"  unlawfully,"  therefore,  in  that  section  gets  full  significance,  and 
it  is  not  left  open  to  any  imputation  of  being  ultra  vires,  if  it  is 
understood  in  the  sense  that  it  means  the  contravenincr  of  some 
federal  law  relating  to  the  matters  that  I  have  referred  to.  That 
is  all  I  wish  to  say  with  regard  to  the  case.  The  other  matter 
has  been  fully  dealt  with  by  the  learned  Chief  Justice,  with 
whose  observations  I  concur. 

Appeal  allowed.  Case  rerfiitted  to  the  Police 
Magistrate  fm^  determination.  Res- 
jyondent  to  pay  the  costs  of  the  ajypeal. 

Solicitors,   for  appellant.   Chambers   &   McNah  for  Lilley  & 
Mui^i'ay,  Cairns. 

Solicitors,  for  respondent,  Stephens  &  Tozer  for  Hartley,  Cairns. 


N.  G.  P. 


(!)  (1891)  A.C.,  455.  (2)  L.B.  1  Cli.,  358. 

(3)  4  C.L.B.,  1614. 
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[HIGH  COURT  OF  AUSTRAUA.] 

SERMON Appellant; 

Plaintiff, 

AND 

THE  COMMISSIONER  OF  RAILWAYS  Respondent. 

Defendant, 

OS  APPEAL  from  THE  SUPREME  COURT  OF 
WESTERN  AUSTRAUA. 

Fire  cauatd  by  sparks  from  etigine^Statuiory  atUkorily^**  Any  kind  of  fuel" --   H.  C.  of  A. 
Dangerous  fiul — Reasonable  precautions— Qovemment  Railways   Act    1904         1907. 
(ir.i4.)  (3  Edw.  VII.  No.  23),  sec.  20 — Statutory  discretion ^  koto  to  be  exercised.         v--, — ' 

PSRTII 

The  Oovemment    Railways   Act    1904  (W.A.)    conferred    upon    railway  ^      oi  .  \r 

\JCZ.   Am   f  ^>  OV, 

authorities  a  diacretion  to  use  in  their  enfi^nes  *'  any  kind  of  fuel."  1  ;  />ec.  2. 

Held,  that  an  action  could  not  he  maintained  against  them  for  negligence  Griffith  C.J. , 

alleged  to  consist  in  the  choice  of  a  kind  of  fuel  more  likely  to  cause  damage  igaacs  J  J. 
by  fire  than  other  available  kinds  of  fuel,  provided  that  the  best  known  safety 
appliances  and  proper  care  were  employed  in  its  use. 

Per  Griffith  C.J. — In  order  to  determine  the  meaning  of  a  statutory 
authorization  giving  a  discretion  to  carry  out  works  by  certain  general  means, 
the  circmnstaaoes  of  the  country  at  the  time  of  legislation  may  be  considered. 

Decision  of  the  Supreme  Court  of  Western  Australia  affirmed. 

The  facts  and  the  statutory  enactments  material  to  the  case  are 
stated  in  the  judgments  hereunder. 

PiUcington  K.C.  (with  him  StaweU),  for  the  appellant.  Parker 
CJ.  erroneously  refused  to  draw  the  inference  that  the  sparks 
ircmi  the  engine  started  the  fire,  because  he  felt  suspicious  of  two 
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H.  C.  OF  A.  men  who  were  on  the  spot  when  the  fire  started,  and  thought. 


1907. 


Sermon 

V. 

Do: 

8I0NKR  OF 

Railways. 


without  any  evidence,  that  it  might  possibly  have  been  caused 
by  them.  In  this  His  Honor  was  properly  overruled  by  the  Full 
The  Commis-  CJourt.  The  engine  was  burning  a  dangerous  class  of  coal  when 
there  were  other  safe  classes  of  coal  available.  The  Commissioner 
is  admittedly  empowered  by  sec.  20  of  the  Government  Railways 
Act  1904  to  use  any  kind  of  fuel ;  but  that  does  not  exempt  him 
from  liability  for  the  negligent  exercise  of  that  authority. 

"  Locomotive  engines  consuming  any  kind  of  fuel "  is  a  phrase 
descriptive  of  steam  engines  which  burn  fuel ;  it  does  not  authorize 
the  indiscriminate  use  of  all  sorts  of  fuel,  irrespective  of  danger- 
ous circumstances,  such  as  dry  grass  plains,  and  hot  winds.  For 
fuel  in  the  engines  wood  or  oil  may  be  used,  as  well  as  coal,  but 
the  ordinary  law  of  negligence  still  applies. 

The  use  of  the  best  and  safest  coal  in  an  obsolete  and  danger- 
ous engine  would  be  negligent ;  similarly  the  use  of  the  most 
dangerous  coal,  even  in  the  best  and  safest  engine,  would  be 
negligent,  being  an  unreasonable  use  of  a  statutory  power.  Collie 
coal  is  dangerous  by  reason  of  its  emitting  sparks,  even  through 
the  most  improved  spark  arrester;  and  the  Commissioner  is 
authorized  by  the  Act  only  to  use  such  coal  at  his  peril  on  a 
dangerous  day  such  as  that  on  which  the  fire  arose.  Such  an 
authority  is  limited  to  reasonable  user :  Roberts  v.  Charing  Cross, 
Euston  and  Ha'tnstead  Railway  Co.  (1) ;  Coats  v.  Clarence  Rail- 
way Co.  (2) ;  Soiithwark  and  VauxhaU  Water  Co.  v.  Wands- 
^vorth  District  Board  of  Works  (3) ;  Lmidon,  Brighton  and  South 
Coast  Railway  Co.  v.  Tniman  (4) ;  Metropolitan  Asylum  Dis- 
tricty  Managers  of  v.  HiU  (5) ;  Canadian  Pacific  Railway  v. 
Roy  (6). 

[Isaacs  J. — Canadian  Pacific  Railway  v.  Parke  (7)  may  draw 
the  distinction  you  desire.] 

The  Statute  must  give  a  specific  authority  to  make  lawful  the 
unreasonable  or  negligent  exercise  of  the  power  given :  Vaughan 
V.  Taff  Vale  Railway  Co.  (8) ;  Gas  Light  and  Coke  Co.  v.  Vestiry 


(1)  (1903)  W.N..  13  ;  87  L.T.,  732. 

(2)  1  RusB.  &M.,  181. 

(3)  (1898)  2  Ch.,  603. 

(4)  11  App.  Cas.,  45. 


(5)  6  App.  Gas.,  193. 

(6)  (1902)  A.C.,  220. 

(7)  (1899)  A.C.,  535. 

(8)  5  H.  &  N.,  679,  at  p.  685. 
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of  St.  Mary  Abbott 8,  Kensington  (1);   Francis  v.  Maus  (2);  H.  C.ofA. 

G&ldis  V.  Proprietors  of  Bann  Reservoir  (3) ;  Evans  v.  Man-       ^ ^ 

Chester  and  Lincolnshire  and  Sheffield  Railway  Go,  (4)  ;  Gold-      Sermon 
berg  &  Son  Ltd.  v.  Mayor  &c.  of  Liverpool  (5).  rj^^^  Commis- 

[Griffith  C.J. — You  do  not  allow  any  weight  to  the  fact  that    signer  of 
.                                                                       1            .^    1             1-1        Railways. 
this  IS  a  Western  Australian  Statute,  and  that  Collie  coal  is  the       

only  indigenous  coal  in  Western  Australia.] 

No  extraneous  fact  can  make  specific  those  words  which  are 
otherwise  quite  general. 

The  Railways  Act  1897,  sec.  2,  enacted  that  the  then  Commis- 
sioners might  '*  at  all  times  "  run  locomotive  engines  consuming 
any  kind  of  fuel.  These  words  "at  all  times"  were  evidently 
omitted  from  sec.  20  of  the  1904  Act  in  order  to  impose  the  duty 
of  extraordinary  care  at  dangerous  times  of  the  year.  Where  a 
power  is  given,  the  exercise  of  that  power  must  be  carried  out 
with  due  regard  for  private  rights,  unless  the  enabling  words 
expressly  or  necessarily  authoidze  interference  therewith  :  Western 
Counties  RaUivay  Co.  v.  Windsor  and  Annapolis  Raihuay 
Co.  (6). 

Northviore^  for  the  respondent.  The  finding  of  Pa/rker  C.J. 
npon  the  facts  should  not  be  disturbed;  the  inference  was  properly 
drawn,  and  was  compatible  with  the  evidence,  that  the  fire  was 
started  by  some  agency  other  than  the  defendant's  engine :  S'iuith 
V.  London  and  South  Western  Railway  Co.  (7). 

Sec.  20  of  the  1904  Act,  or  rather  its  prototype,  sec.  2  of  the 
1H97  Act,  was  passed  under  circumstances  and  at  a  time  which 
show  that  it  was  intended  to  authorize  the  use  of  the  Collie  coal 
with  the  same  impunity  as  the  safest  coal,  so  long  as  proper 
<iiligence  was  shown  in  installing  the  best  safety  appliances  for 
spark  arresting.  This  is  apparent  from  contemporary  legislation : 
Cdlie  Railway  Act  1895  (No.  33),  which  was  passed  to  connect 
the  CJoUie  coal  mines  with  the  State  railways.  "  Consuming  any 
kind  of  fuel "  is  therefore  not  merely  descriptive  of  engines. 

[Isaacs  J.  referred  to  Public  WorJcs  Act  1902  (W.A.)  (1  Edw. 

0n5Q.B.D.,  1.  (5)  82  L.T.,  .%2,  at  p.  .367. 

(2)  3  Q.B.D.,  341.  (6)  7  App.  Cas.,  178,  at  p.  189. 

<3)  3  App.  Om.,  430.  (7)  L.R.  6  C.P.,  14. 
i4)36Ch.  D.,  C28. 
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H.  C.  OF  A.   VII.,  No.  47),  sec.  99  (i.)  (a).     The  Minister  for  Works  may  run 
locomotive  engines  over  any  land  acquired  for  a  railway  "  and 
Sermon      any  kind  of  fuel  may  be  used  "  for  such  engines.] 
The  Comuts-      ^^^^  power  given  to  the  Commissioner  will  be  liberally  construed, 

sioNER  or    as  it  is  edven  to  enable  him  to  work  the  railways  in  the  public 
Railways.     .  °  . 
interest,  and  not  that  of  individuals.     Coats  v.  Clareiice  Railway 

C7o.  (1);  and  Roberts  v.  Charing  Cross,  Existon  and  Hamst^ad 
Railway  Co.  (2)  are  distinguishable ;  they  dealt  only  with  the 
construction  of  railways,  not  the  working  of  traffic:  Hood  v. 
North  Eastern  Raihvay  Co,  (3).  There  was  actual  negligence  in 
the  use  of  the  statutory  power  in  Oeddis  v.  Proprietors  of  Banv 
Reservoir  (4),  and  London,  Brighton  and  South  Coast  Railioay 
Co,  V,  Truman  (5)  turned  on  the  same  principle,  i,e,,  that  the 
Commissioner  would  be  answerable  for  negligence  in  the  use  of 
whatever  kind  of  fuel  he  chose  for  the  engines ;  but  he  would 
not  be  liable  for  choosing  to  use  any  one  of  a  number  of  author- 
ized kinds  of  fuel :  Vaughan  v.  Taf  Vale  Raihvay  Co.  (6). 

[Isaacs  J.  referred  to  The  Mayoi*  of  East  Fremantle  v. 
Anvois  (7).] 

If  the  Commissioner  were  intra  vires  in  using  Collie  coal,  he 
does  not  do  so  at  his  peril.  He  can  use  Collie  coal  wherever  that 
use  is  reasonable  ;  the  evidence  was  that  Collie  coal  is  very  nearly 
as  safe  as  Newcastle  coal,  and  the  lower  cost  must  also  be  con- 
sidered in  the  question  of  what  was  reasonable.  It  had  to  be 
proved  that  it  was  so  much  more  dangerous  that  it  was  negligence 
to  use  it  with  the  best  spark  arresters :  Longraan  v.  Grand 
Junction  Canal  Co.  (8). 

Draper  in  reply.  This  Court  can  draw  the  inference  that  it 
was  unreasonable  to  use  dangerous  coal  under  the  circumstances 
when  the  fire  was  caused  ;  this  is  open  on  the  evidence.  If  this 
Court  is  not  entitled  to  draw  that  inference,  a  new  trial  should  be 
held  to  enable  that  fact  to  be  established:  Dimmock  v.  North 
Staffordshire  Raihvay  (9). 

(1)  1  Rus8.  &  M.,  ISl.  (6)  5  H.  &  N.,  679. 

(2)  (1903)  W.N.,  13  ;  87  L.T.,  732.  (7)  (1902)  A.C.,  213,  at  p.  217. 

(3)  L.R.  11  Eq.,  116.  (8)  3  F.  &  F.,  736. 

(4)  3  App.  Cas.,  430.  (9)  4  F.  &  F.,  lOdS. 

(5)  11  App.  Ctt«..  45. 
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No  specific  authority  can  be  drawn  from  sec.  20  to  use  Collie   H«  C.  of  A. 

1  ft/VT 

coal;  it  authorizes  the  use  of  local  or  imported  fuel,  but  still       ^     \^ 
Unds  the  Commissioner  and  his  servants  to  use  due  care  in  con-      Sbrmon 
snming  dangerous  fuel  at  dangerous  times  and  places.      [He  r^^^^  commis- 
referred  to  Western  Counties  Railway  Co.  v.   Windso7^  and    «onkb  op 

*^  Railways. 

Amiapolis  Railway  Co.  (1) ;  London  County  Council  v.  Great       

Eastern  Railway  Co.  (2) ;  6oW)erg  &  Son  Ltd.  v.  Mayor  &c.  of 
Liverpool  (3).] 

Cur.  adv.  vult 

The  following  judgments  were  read  : — 

Griffith  C.J.  This  is  an  action  for  damages  alleged  to  have  Dec.  2. 
been  sustained  by  the  appellant  by  the  negligence  of  the  defendant 
in  the  use  of  a  locomotive  engine,  in  consequence  of  which  the 
plaintifTs  grass  was  burnt.  The  6th  paragraph  of  the  statement 
of  claim  was  as  follows: — "The  said  fire  was  caused  by  the 
defendant's  negUgence  in  using  a  class  of  coal  more  likely  to 
cause  fires  along  the  railway  and  upon  adjoining  lands  than  other 
coal  in  the  possession  of  or  reasonably  procurable  by  the  defend- 
ant for  use  upon  the  railway  while  passing  through  the  said 
agricultural  district,  as  the  defendant  was  well  aware,  and  in 
using  the  said  coal  during  dry  and  hot  weather  when  the  gi-ass 
and  other  growth  were  dry  and  easily  set  on  fire,  and  in  using 
the  said  coal  upon  an  engine  not  fitted  with  a  soft  coal  chimney, 
and  in  failing  to  take  reasonable  precaution  to  prevent  damage 
by  fire  caused  by  sparks  emitted  from  or  dropped  by  his  engine." 

The  allegations  of  negligence  in  using  the  coal  upon  an  engine 
not  fitted  with  a  soft  coal  chimney  and  in  failing  to  take  reason- 
able precautions  to  prevent  damage  by  fire  caused  by  sparks,  so 
far  as  such  precautions  depend  upon  matters  of  internal  construc- 
tion, were  abandoned  either  at  the  trial  or  before  the  Full  Court, 
ao  that  the  only  negligence  now  to  be  considered  consists  in  the 
use  of  the  class  of  coal  which  was  actually  used  at  a  time  and 
nnder  circumstances  when  that  class  of  coal  was  likely  to  be 
dangerous,  and  not  in  the  manner  of  its  -use  if  that  use  was 
lawful. 

(1)  7  Add.  Caa.,  178,  at  p.  189.  (2)  (1906)  2  K.B  ,  312. 

(3)  82  L.T..  362. 
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H.  C.  Of  A.       The  case  was  tried  before  Parker  C.J.  without  a  jury.     He 

was  not  satisfied  that  the  plaintiff  had  established  that  the  tire 

Sermon      which  occasioned  the  damage  was  caused  by  sparks  emitted  from 

The  C0MMI8-  ^^^^  defendant  s  locomotive.     But  he  was  also  of  opinion  that  the 

SIGNER  OP    use  of  the  coal  was  authorized  by  law.     He  therefore  on  both 

Railways.  i!.,  T^iir>« 

grounds  gave  judgment  for  the  defendant.     The  Full  Coui-t  were 

Griffith  O.J.  ^£  opinion  that  the  evidence  showed  that  the  fire  was  caused  by 
sparks  emitted  from  the  defendant's  engine,  but  the  majority  of 
the  Court  {McMilUin  and  Buriinide  JJ.,  Booth  J.  diss.)  agreed  with 
the  learned  Chief  Justice  that  the  use  of  the  coal  was  authorized 
by  law.     They  therefore  dismissed  the  appeal. 

Numerous  authorities  w^ere  cited  to  us,  but  there  is  really  no 
room  for  controversy  as  to  the  law.  The  defendant  relies  on  sec. 
20  of  the  Government  Raihiuys  Act  1904  (3  Edw.  VII.  No.  23). 
By  that  Act  the  Commissioner  for  Railways  is  constituted  a 
corporation  sole,  and  is  charged  with  the  management,  mainten- 
ance and  control  of  the  government  railways.  Section  20  enacts 
that  the  Commissioner  "may  use  on  any  railway  locomotive 
engines  consuming  any  kind  of  fuel."  The  fuel  in  use  when  the 
damage  complained  of  was  occasioned  consisted  of  a  mixture  of 
equal  proportions  of  Collie  coal,  (the  product  of  coal  mines  in  the 
south  western  part  of  the  State  of  Western  Australia),  and 
Newcastle  coal  (from  New  South  Wales).  It  is  conceded  that 
this  mixture  was  less  likely  to  emit  sparks  than  Collie  coal  alone. 
The  respondent  contends  that  authority  to  use  "  any  kind  of  fuel " 
includes  authority  to  use  Collie  coal  as  fuel,  either  alone  or 
mixed  with  other  coal,  and  that,  the  use  being  lawful,  and  there 
being  no  negligence  in  the  manner  of  the  use,  an  action  will  not 
lie.  The  appellant  contends  that  the  words  "consuming  any 
kind  of  fuel "  are  a  mere  description  of  the  kinds  of  locomotives 
that  may  be  used,  and  do  not  confer  any  authority  which  would 
not  follow  from  the  mere  permission  to  use  locomotives,  and, 
further,  that  if  they  do  authorize  the  use  of  any  kind  of  fuel,  still 
the  Commissioner  maj'  be  guilty  of  negligence  in  the  choice  or 
selection  of  the  kind  of  fuel  which  he  will  use,  so  that,  if  he 
selects  a  kind  which  is  more  likely  to  emit  sparks  than  another 
which  he  might  reasonably  have  used,  he  is  guilty  of  negligence, 
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Railways. 

Qrifflth  O.J. 


which  is  established  by  the  mere  fact  of  the  selection  of  such   ^-  C-  ^^  ^• 
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coal.    I  will  deal  first  with  the  latter  construction.  ^ 

There  is  no  doubt  that  the  Commissioner  is  responsible  for  skrmox 
negligence  in  the  exercise  of  his  statutory  authority,  and  it  is  not  rj.^^  commis 
disputed  that  if,  being  authorized  to  use  Collie  coal,  he  used  it 
negligently  he  would  be  liable.  But  no  such  case  is  made.  The 
alleged  negligence  consists  in  the  mere  fact  of  use.  It  may  be 
taken  to  be  established  by  the  evidence  that  Collie  coal  is  more 
likely  to  emit  sparks  than  some  other  coal  which  is  also  used  by 
the  Commissioner,  such  as  Newcastle  coal  imported  by  sea  from 
the  other  side  of  the  continent  of  Australia.  It  is  said  that  this 
is  sufficient  evidence  of  negligence,  that  is,  of  want  of  reasonable 
care.  In  this  view  of  the  case,  however,  there  has  been  no 
tinding  of  the  necessary  fact  that  under  the  circumstances  it  was 
not  reasonable  to  use  Collie  coal,  which  is  an  inference  of  fact 
and  not  of  law. 

Tlie  respondent's  case,  on  the  other  hand,  is  that  the  Statute 
entitles  him  to  select  what  kind  of  fuel  he  will  use,  and  that  an 
action  will  not  lie  against  him  for  the  manner  in  which  he 
exercises  that  power  of  selection.  The  distinction  between 
liability  for  negligence  in  the  use  of  an  authorized  instrument 
and  negligence  in  the  selection  of  one  from  among  several 
aathorized  instruments  is  clearly  pointed  out  in  the  case  of 
London,  Brighton  and  South  Coast  Raihvay  Co.  v.  TriiTnan  (1). 
In  that  case  a  railway  company,  who  were  authorized  by  their  Act 
to  acquire  land  for  cattle  yards  in  such  places  as  should  be 
deemed  eligible,  bought  land  and  used  it  for  that  purpose  in  a 
place  where  the  noise  occasioned  by  the  use  was  a  nuisance 
which,  but  for  the  Act,  would  have  been  actionable.  North  J. 
and  the  Court  of  Appeal  held  that  the  company  could  be 
restrained  from  using  the  land  for  the  purpose,  but  this  decision 
was  reversed  by  the  House  of  Lords.  Lord  Halshury  L.C.,  said 
(2) :— "  Neither  the  statement  of  claim  nor  any  finding  by  the 
learned  Judge  suggests  that  the  defendants  were  guilty  of  any 
negligence  in  the  use  of  the  cattle  pens  and  dockyard,  as  distin- 
guished from  the  selection  of  its  site,  and  the  whole  question 
turns  on  the  right  of  the  railway  company  to  select  and  use  that 

(1)  11  App.  Cm.,  45.  (2)  11  App.  Cm.,  45,  at  p.  50. 


Griffith  O.J. 
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H.  C.  OF  A.  site,  although  its  use  may  involve  a  nuisance  to  the  neighbouring 

1907 

proprietors.     That  question   must  depend   upon   the  authority 
Skrmon     which  Parliament  has  granted  to  the  railway  company. 
Thk  Commis-      "  '^^  gi'ound  upon  which  North  J.  has  proceeded   in  that 
8I0KBB  OF    respect,  supported  by  the  Court  of  Appeal,  although  for  different 

rvAILWATS.  1  1  1  •       1      • 

reasons,  has  been,  that  it  bemg  competent  to  the  company  to 
select  another  site  more  convenient  and  less  injurious  to  the 
plaintiffs,  they  have  selected  a  site  which  has  caused  the  injury  of 
which  the  plaintiffs  complain.  It  cannot  now  be  doubted  that  a 
railway  company  constituted  for  the  purpose  of  carrying 
passengers,  or  goods,  or  cattle,  are  protected  in  the  use  of  the 
functions  with  which  Parliament  has  entrusted  them,  if  the  use 
they  make  of  these  functions  necessarily  involves  the  creation  of 
what  would  otherwise  be  a  nuisance  at  common  law.  Ever  since 
the  decision  of  Rex  v.  Peaae  (1)  in  1832,  it  has  been  established 
so  firmly  by  repeated  decisions  that  that  proposition  is  no  longer 
within  the  region  of  controversy,  and  if  these  cattle  pens  and 
dockyards  had  been  within  the  original  limits  of  deviation,  or 
what  was  equivalent  to  the  limits  of  deviation  in  modern  Acts 
when  the  line  was  first  authorized,  and  had  been  erected  within 
those  limits,  I  do  not  understand  that  any  of  the  learned  Judges 
would  have  doubted  that  the  company  were  acting  within  their 
powers,  and  were  protected  upon  the  principle  I  have  stated 
above." 

The  question  for  decision  in  the  present  case  is,  therefore, 
whether  the  Statute  confers  on  the  Commissioner  an  unqualified 
authority  to  select  what  kind  of  fuel  he  will  use.  This  is  a  mere 
matter  of  construction. 

It  is  not  disputed  that  the  words  "  any  kind  of  fuel  "  have  at 
least  as  extensive  a  meaning  as  if  the  words  "  coal,  wood  or  oil" 
had  been  used  in  the  place  of  them.  It  follows  that  on  the 
principle  stated  in  Trunum*8  Case  (2),  the  Commissioner  would 
not  be  liable  to  an  action  merely  because  he  selected  and  used 
wood  as  a  fuel,  although,  as  appears  by  the  evidence  in  this  case, 
wood  is  more  likely  to  emit  sparks  than  coal.  But  it  is  said  that 
the  permissible  choice  is  only  between  what  were  called  genera, 
such  as  coal,  wood  and  oil,  and  not  between  species  of  the  same 

(1)  4  B.  &  Ad.,  30.  (2)  11  App.  Cat.,  4o. 
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genus,  such  as  anthracite  coal,  lignite,  bituminous  coal,  and  Collie   H.  C.  of  A. 
coal,  and  that  in  making  a  choice  between  the  diflferent  species       ^       ' 
the  Commissioner  must  use  reasonable  care.    There  is  no  sugges-      seruon 
tion  in  any  reported  case  that  any  such  contention  has  ever  been  ^^^^  commis- 
set  up  in  Great  Britain.    It  was,  indeed,  referred  to  by  Darling  J.    monee  of 

in  the  London  County  Council  v.  Great  Eastern  Railway  Co.  (1),       

as  an  obviously  impossible  contention.  Assuming,  however,  that  ^^'^^  ^'^' 
the  section  is  open  to  this  construction,  I  proceed  to  inquire  what 
is  the  real  meaning.  The  duty  of  the  Court  is  to  ascertain  the 
intention  of  the  legislature,  and  in  doing  so  regard  must  be  had 
to  the  circumstances  of  the  country  at  the  time  when  the  Act 
was  passed. 

It  appears  that  coal  had  been  discovered  on  the  Collie  coal- 
field at  some  time  before  1895.  In  that  year  an  Act  was  passed 
authorizing  the  construction  by  the  Government  of  a  line  of  rail- 
way to  connect  the  coalfield  with  the  government  railways.  In 
1897  an  Act  (61  Vict  No.  32),  entitled  "  An  Act  to  further  amend 
the  Railways  Act  1878"  was  passed,  section  2  of  which  enacted 
Uiat "  The  Commissioner  may  at  all  times  run  locomotive  engines 

consuming  any  kind  of  fuel upon  any  railway,"  &c. 

The  only  other  provisions  in  the  Act  related  to  gates  at  level 
crossings,  and  to  an  amendment  of  the  provisions  of  the  Principal 
Act  as  to  arbitration.  Section  2,  therefore,  appears  to  have  been 
at  least  one  of  the  chief  objects  of  legislation,  and  it  is  x>rirad 
/oct^difficait  to  regard  it  as  merely  meaning  that  the  Commissioner 
micrht  run  locomotives  adapted  to  use  either  coal,  wood  or  oil, 
which  in  fact  were  the  only  kinds  of  locomotives  then  known. 

It  appears  in  evidence  that  from  a  time  very  soon  after  the 
passing  of  this  Act  Collie  coal  has  been  used  on  the  government 
railways. 

In  1902  the  legislature  passed  an  Act  called  the  Public  Worke 
Act  1902,  (2  Edw.  VII.  No.  47),  which  consolidated  the  laws 
relating  to  the  construction  of  public  works,  including  railways, 
by  the  Government.  Section  99  of  that  Act  confers  various 
powers  upon  the  Minister  in  respect  of  any  railways  authorized 
by  special  Act.  The  first  sub-paragraph  authorizes  entry  upon 
any  land  necessary  for  the  construction,  and  adds  "  and  locomotive 

(])  (1906)2  K.B.,  312. 
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H.  C.  OF  A.  engines,  machines,  carriages,     .     .     .     may  be  used  upon  and  run 

I  QA'7 

over  any  land  entered  upon  or  taken  or  acquired     .     .     .    and 

Sermon      ^^7  kind  of  fuel  may  be  used  for  any  such  locomotive  engines  or 

The  CoMMis-  ™*w;hines."     It  is,  I  think,  impossible  to  read  these  last  words 

SIGNER  OF    otherwise  than  as  riving  the  Minister  an  absolute  choice  of  the 
Railways.     -,,,?. 

fuel  to  be  used  on  locomotive  engines  or  other  machines  used  m 

Griffith  C.J.    ^Yie  construction  of  railways. 

Then  in  1904  the  Act  now  in  force,  which  is  a  consolidating 
Act,  w^as  passed,  containing  section  20  in  its  present  form.  At 
this  time  Collie  coal  had  been  in  use  for  at  least  four  years.  Its 
use  was,  as  I  have  shown,  authorized  on  locomotives  used  in  the 
construction  of  railways,  and  I  cannot  bring  myself  to  believe 
that  the  legislature,  by  the  use  of  a  slightly  different  fonn  of 
words  in  an  Act  relating  to  maintenance  and  management  of 
railways,  intended  to  effect  a  different  result. 

An  additional  fact,  which,  in  my  judgment,  is  very  material  in 
the  inquiry  as  to  the  intention  of  the  legislature,  is  that  coal  of 
the  class  of  the  Collie  -coal  is  the  only  coal  which  has  yet  been 
found  in  Western  Australia.  To  read  the  words  "  any  kind  of 
fuel "  as  not  including  the  only  coal  found  wathin  a  distance  of 
some  thousands  of  miles  is,  I  think,  to  do  violence  to  all 
probabilities. 

As  to  the  argument  that  the  choice  given  by  the  Statute  is 
only  between  genera  and  not  between  species,  I  can  find  no 
foundation  for  it  in  reason  or  etymology.  Why  should  it  be  said 
that  all  coal,  whether  imported  from  Wales,  from  different 
districts  of  New  South  Wales,  where  the  quality  of  the  coal 
produced  from  different  mines  greatly  varies,  from  Queensland, 
where  the  qualities  again  differ,  or  from  New  Zealand,  is  the 
same  "  kind  of  fuel "  as  local  Western  Australian  coal  ?  No 
doubt  in  some  contexts  the  w^ord  "  kind  "  might  bear  that  mean- 
ing. But  in  an  enabling  Act  such  as  this  I  do  not  think  that  it 
is  the  literal  or  the  probable  meaning. 

As  for  the  first  construction  contended  for  by  the  appellant,  I 
think  that  it  gives  no  effect  at  all  to  the  words  "  consuming  any 
kind  of  fuel."  The  ivords  "  locomotive  engines,"  standing  alone, 
would  have  the  same  meaning  as  that  contended  for.  It  may  be 
observed,  however,  that  it  is  a  well   known   fact,   and  indeed, 
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appears  in  e^adence,  that  different  kinds  of  coal  require  special  ^'  ^-  ^'^• 
adaptations  to  be  made  in  the  engine  in  which  they  are  burnt,  so 

that,  if  the  word  "  consuming  "  is  read  "  adapted  to  consume,"  as  Sermon 
suggested,  the  right  of  choice  of  fuel  is  equally  conferred.               j,^^  Commis- 

For  these  reasons  I  am  of  opinion  that  the  decision  of  the  Full  sooner  of 

,  *  .      ,  Railwayb. 

Court  was  right,  and  that  this  appeal  must  be  dismissed. 


OrUBth  O.J. 


Barton  J.  The  plaintiff's  grass  and  feed  had  been  set  on  fire 
by  «5park8  from  an  engine  under  the  defendant's  control  attached 
to  a  train.  The  cause  of  the  emission  of  sparks  from  which  the 
fire  originated  was  alleged  to  be  the  defendant's  "  negligence  in 
osing  a  class  of  coal  more  likely  to  cause  fires  along  the  railway 
and  npon  adjoining  lands  than  other  coal  in  the  possession  of  or 
rea.«ionably  pi-ocurable  by  the  defendant."  Negligence  was  also 
alleged  in  tlie  failure  of  the  defendant  to  take  reasonable 
precaution  to  prevent  damage  by  fire  caused  by  sparks  emitted 
fram  or  dropped  by  his  engine,  and  in  the  use  by  the  defendant 
of  the  coal  mentioned  upon  an  engine  not  fitted  with  a  soft  coal 
chimney.  The  plaintiff  failed  at  the  trial.  The  learned  Chief 
Jtxstice  of  Western  Australia,  who  tried  the  case  without  a  jury, 
held  against  him  on  each  of  the  grounds  stated,  being  of  opinion 
(1)  that  the  coal  used  was  a  "  kind  of  fuel  "  which  the  Commis- 
sioner was  authorized  by  Statute  to  use,  (2)  that  the  Commis- 
sioner had  taken  all  reasonable  precaution  to  prevent  damage  by 
fire  caused  by  sparks  emitted  from  his  locomotives,  which  in  His 
Honor's  view  were  suited  for  the  consumption  of  the  kind  of 
fuel  used,  and  (3)  that  the  soft  coal  chimney  was  not  as  effective 
for  the  prevention  of  the  emission  of  sparks  as  the  appliances 
affixed  to  the  engine  on  the  date  of  the  fire.  On  a  f ouiih  question 
His  Honor  found  as  a  fact  that  the  plaintiflf  had  not  satisfied  him 
that  the  fire  arose  at  all  from  sparks  from  the  engine.  In  the 
last  finding  the  Full  Coui-t  did  not  support  His  Honor,  and  I  take 
a  view  of  this  case  which  renders  it  unnecessary  to  consider 
which  was  right  on  that  particular  point,  for,  assuming  the 
sparks  from  the  engine  to  have  kindled  the  fire,  I  still  do  not 
think  the  defendant  liable.  Now  on  the  appeal  to  the  Full 
Court  the  plaintiff  abandoned  his  third  ground,  that  the  defend- 
ant Hhould  have  used  a  soft  coal  chimney,  and  before  this  Court 
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H.  C.  OF  A.  he  has  virtually  abandoned  the  second  ground,  that  the  defendant 

^ '^      failed  to  use  all  reasonable  precautions.     The  only  ground  of 

Sermon     negligence   then   that   we   have   now   to   consider  is  the   first 
Tint  CoMMiR-  ni^iifcioii®d»  namely,  that  of  negligence  in  the  fact  of  the  user  of 

sioNER  OF    the  particular  coal  burned  on  the  day  of  the  fire.     I  may  at  Uiis 
Kailways.  .  ...  - 
stage   say   that   I  think  that,  in  view  of  the  strength  of  the 

Barton  J.  evidence,  the  plaintiff  has  done  wisely  in  virtually  admitting  that 
the  soft  coal  chimney  would  not  have  been  as  good  a  preventive 
as  the  spark-arresters  actually  used,  and  that  all  reasonable 
precautions  were  taken  by  the  Commissioner  for  the  minimising 
of  the  sparks  that  must  necessarily  be  emitted  if  steam  is  to  be 
kept  up.  The  sole  ground  of  attack  left  is  the  choice  of  CoUie 
coal,  or,  as  will  be  seen,  the  choice  of  a  mixture  of  Collie  coal 
with  Newcastle  coal,  for  use  in  passing  through  an  agricultural 
district  in  very  dry  hot  weather.  If  the  defendant  Commissioner, 
the  respondent,  is  protected  by  Statute,  as  he  maintains  that  he 
is,  in  the  choice  of  the  fuel  used,  then  he  contends  than  he  can- 
not be  held  liable  for  negligence  because  of  the  mere  exercise  of 
his  right  of  selection  in  that  regard,  and  that,  as  he  has  admittedly 
not  been  guilty  of  negligence  in  the  manner  in  w^hich  he  used 
the  fuel  chosen,  he  stands  absolved  altogether.  What  then  was 
the  fuel  used  on  this  occasion  ? 

The  Collie  Coalfields  Railway  Act  1895  (59  Vict.  No.  33) 
authorizes  the  construction  of  a  railway  from  the  South  Western 
line  to  the  Collie  Coalfields  (sec.  2),  terminating  at  the  Govern- 
ment Reserve  for  coal.  From  about  March  1900,  if  not  earlier, 
coal  from  these  fields  was,  as  the  Chief  Mechanical  Engineer 
testified,  used  by  the  Commissioner's  engines.  To  what  extent, 
if  at  all,  it  was  usually  mixed  with  other  coal  we  are  not  told. 
The  witnesses  speak  of  no  other  coal  than  that  from  Collie  and 
that  imported  from  Newcastle,  about  2,500  miles  from  Fremantle. 
There  may  however  be  some  difference  between  the  products  of 
Collie  mines  in  the  matter  of  "  sparking."  When  the  Commis- 
sioner began  to  use  Collie  coal  he  had  the  engines  fitted  to 
consume  it,  and  their  fitness  to  consume  it  without  any  reason- 
ably avoidable  risk  is  no  longer  in  controversy.  On  20th  Decem- 
ber 1904,  the  engine,  after  leaving  Fremantle,  burned  only  C!olUc 
coal  until  it  reached  Spencer  s  Brook.    The  unquestioned  evidence 
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of  the  engine-driver  shows  that  after  leaving  that  junction,   H.  C.  ofA. 

190T 

and  thence  on  to  Beverley — that  is,  while  traversing  the  length       ^__J; 
of  road  on  which  the  fire  occun'ed — the  engine  was   burning      Sbrmon 
a  mixture  of  CJoUie  and  Newcastle  coals  in  the  proportion  of  rp^j^  combiis- 
about  half  of  each.     To  sustain  his  case,  therefore,  the  appellant    si<»««R  o^ 

has  to  argue  that  the  use  of  such  a  mixtui-e  is  not  authorized  by       

the  Statute,  and  that  its  consumption  by  the  respondent  is  there- 
fore negligent  on  the  ground  that  it  was  more  dangerous  than 
Newcastle  coal  alone,  though  less  dangerous  than  Collie  coal 
alone.  In  testing  this  contention  it  must  be  taken,  and  I  think 
it  has  been  shown,  as  a  state  of  fact,  that  the  Collie  coal  emits 
many  more  sparks  than  the  Newcastle  coal,  and  that  the  mixture 
ased  on  the  day  of  the  fire  between  Spencer*s  Brook  and 
Beverley  was  less  dangerous  than  the  first-named  coal  and  more 
dangerous  than  the  last-named. 

Hie  argument  therefore  amounts  to  this,  that  if  there  is  a  coal 
to  be  found  which  emits  fewer  sparks  than  another,  then  eus 
between  those  two  there  is  negligence  actionable  if  damage  be 
caused  thereby  in  the  mere  fact  of  using  the  coal  which  emits 
the  greater  proportion  of  sparks,  if  the  other  is  "  reasonably 
procurable."  That  accessibility  being  postulated,  the  proposition 
probably  expresses  the  position  at  common  law.  But  if  it 
remains  tme  since  the  Statute  law  came,  as  the  Commissioner 
thinks,  to  his  rescue,  then  the  Statute  law^  has  effected  nothing  in 
the  authorization  it  is  supposed  to  have  given  him.  Let  us  see 
then  what  the  Statute  law  is  on  which  the  respondent  relies. 

The  Railways  AmeTvdment  Act  1897  (61  Vict.  No.  32),  a  short 
amending  enactment,  says  (sec.  2)  :  "  the  Commissioner  may  at  all 
times  run  locomotive  engines  consuming  any  kind  of  fuel,  either 
with  or  without  any  carriages  "  on  any  railway  or  siding.  This 
enactment,  passed  two  years  after  the  Collie  Coalfields  Railway 
A^,  was  probably  passed  by  the  legislature  with  keen  recollec- 
tions that  it  had  practically  opened  the  local  coalfields  by  that 
piece  of  legislation,  and  with  full  consciousness  that  the  Collie 
coal  must  sooner  or  later  be  largely  used  on  the  railways,  if  its 
use,  as  well  as  the  use  of  other  fuels,  were  sanctioned.  Then  the 
Gw:em7nent  Railways  Act  1904  (3  Edw.  VII,  No.  23),  a  consoli- 
dating and  an  amending  Statute,  authorizes  the  Commissioner 
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H.  C.  OF  A.   by  sec.  20  to  "  use  on  any  railway  locomotive  engines  consuming 
''        any  kind  of  fuel,"  and  to  "draw  or  propel  thereby  carriages, 

Sermok      wagons,  machines,  appliances  and  plant  of  every  kind."     It  is 

The  Commis-  contended  for  the  appellant  that  the  word  "  kind  "  means  no 

6IONKR  OF    more  than  genus,  and  that  Collie  coal  is  a  species  of  the  fuel 

,       generically  called  coal,  and  is  therefore  not  authorized,  because 

^**^°  ^'  within  the  genus  authorized  it  is  still  necessary  to  use  care  in 
the  selection  of  the  species,  in  the  sense  that  the  absence  of  such 
care  will  be  actionable  negligence  if  the  species  chosen,  however 
carefully  used,  does  cause  damage  that  could  have  been  avoided 
by  the  choice  of  another  species  within  the  same  genus.  Coal,  it 
is  said,  is  a  kind  of  fuel,  and  Collie  coal  only  a  species  of  coal. 
The  first  is  authorized,  the  second  not  so  if  it  is  reasonably 
possible  to  obtain  a  safer  species  of  coal. 

The  argument  is  ingenious  and  was  skilfully  urged,  but  I  am 
of  opinion  that  it  cannot  prevail.  It  seems  to  me  to  have  been 
the  intention  of  the  legislature  to  give  the  Commissioner  coniT 
plete  liberty  in  the  choice  of  the  fuel  for  his  engines,  subject  only 
to  the  duty  of  care  in  the  use  of  the  particular  fuel  chosen.  I 
see  no  reason  why  in  this  connection  the  word  "  kind  "  should 
mean  only  genus.  But  there  is  a  very  strong  reason,  which 
McMillan  J,  has  mentioned,  why  its  meaning  should  not  be 
restricted  in  that  sense,  for  the  result  would  be  most  anomalous. 
The  Commissioner  could  burn  wood  for  fuel,  provided  his 
engines  were  made  reasonably  fit  for  its  consumption  and  he 
chose  the  least  dangerous  species  of  wood.  But  tlie  least  danger-^ 
ous  wood  will  emit  many  more  sparks,  and  consequently  will 
cause  much  more  risk  than  the  most  dangerous  species  of  coal. 
Is  it  then  possible  that  the  Commissioner  is  to  be  scatheless  when 
he  bums  the  more  dangerous  fuel,  and  liable  in  damages  when 
he  chooses  the  less  dangerous  ?  I  do  not  think  we  can  possibly 
adopt  a  construction  that  would  impute  folly  to  the  legislature, 
in  face  of  the  reasonable  construction  which  is  equally  open  to 
us.  Accordingly  I  am  of  opinion  that  the  law  has  authorized 
the  Commissioner  to  choose  Collie  coal  for  fuel  if  he  uses  it  with 
due  care  by  adopting  the  best  appliances  procurable  for  minimis* 
ing  the  risk  attendant  on  its  use. 

What  effect  the  use  of  a  mixture  of  Collie  and  Newcastle  coals 
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has  on  the  argument  which  would  restrict  the  Commissioner  a   H.  C.ofA. 
authority  to  the  choice  of  the  genus,  but  not  of  the  species,  is  a 
question  which  would  provide  an  interesting  subject  of  discus-      Sermon 
sion.    But  the  inquiry  is  not  necessary  in  view  of  the  fact  that  rp^^  commis. 

the  Commissioner,  had  he  chosen,  might  have  used  Collie  coal  sionebop 
,  .  ,.  Railways. 
by  Itself.  

Reference  was  made  during  the  argument  to  the  PiMic  Worlc8  ^^^^  '• 
Act  1902,  sec  99.  That  provision,  in  my  opinion,  relates  to 
railways  in  course  of  construction  by  the  constructing  authority, 
the  Minister,  and  not  to  railways  constructed  and  handed  over  to 
the  Commissioner,  which  are  regulated  by  the  Govemment  Rail- 
vy\ys  Act.  Sec.  99  of  the  former  Act  gives  the  Minister  in 
respect  of  the  use  of  engines  and  fuel  very  wide  powers.  But 
though  conveyed  in  more  words,  I  doubt  whether  they  are  any 
ampler  in  practice  than  those  conferred  on  the  Commissioner  by 
the  provision  now  in  question. 

In  my  opinion,  this  case  comes  within  the  principle  so  clearly 
expressed  by  Cockbum  C.J.  in  the  case  of  Vauglian  v.  Taff  Vale 
Hailwa.y  Co.  (1):  "Although  it  may  be  true,  that  if  a  person 
keeps  an  animal  of  known  dangerous  propensities,  or  a  dangerous 
instrument,  he  will  be  responsible  to  those  who  are  thereby 
injured,  independently  of  any  negligence  in  the  mode  of  dealing 
with  the  animal  or  using  the  instrument ;  yet  when  the  legis- 
lature has  sanctioned  and  authorized  the  use  of  a  particular 
thing,  and  it  is  used  for  the  purpose  for  which  it  was  authorized, 
and  every  precaution  has  been  observed  to  prevent  injury,  the 
sanction  of  the  legislature  carries  with  it  this  consequence,  that 
if  damage  results  from  the  use  of  such  thing  independently  of 
negligence,  the  party  using  it  is  not  responsible."  So  in  this 
case,  although  in  the  absence  of  the  statutory  authorization  the 
Commissioner,  though  he  used  all  care,  would  be  liable  in  an 
action  of  nuisance  for  damage  done  by  his  mere  use  of  Collie 
coal,  yet  since  the  Statute  that  liability  no  longer  exists,  but  his 
liability  for  damage  caused  by  a  negligent  manner  of  use  of  the 
thing  sanctioned  still  survives.  In  London,  Brighton  and  Sowth 
Cixust  Ry.  Co.  v.  Truman  (2),  Lord  HaZsbury  L.C.  has  stated 
the  same  principle  in  the  words  quoted  by  the  Chief  Justice. 

(1)  5  H.  &  N.,  679,  at  p.  685.  (2)  11  App.  Cas.,  45,  at  p.  50. 
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H.  C.  OF  A*  And  in  the  case  of  The  Mayor  &c,  of  East  Fremantle  v.  Annois 

(1),  Lord  Mcunuighten,  in  delivering  the  judgment  of  the  Judicial 

Sermon      Committee,  said : — "  The  law  has  been  settled  for  the  last  hundred 

The  Commis-  y^^^^^-     ^^  persons  in  the  position  of  the  appellants,"  (who  were 

sroNER  OF    in  the  position  of  the  Commissioner  in  the  present  case),  "  acting 

in  the  execution  of  a  public  trust  and  for  the  public  benefit,  do  an 

Barton  J.  ^^^  wliich  they  are  authorized  by  law  to  do,  and  do  it  in  a  proper 
manner,  though  the  act  so  done  works  a  special  injury  to  a 
particular  individual,  the  individual  injured  cannot  maintain  an 
action.  He  is  without  remedy  unless  a  remedy  is  proWded  by 
the  Statute."  And  his  Lordship  went  on  to  quote  the  words  of 
the  then  Master  of  the  Rolls,  now  Lord  Collins^  in  a  recent 
case  (2) : — "  the  only  obligation  on  the  defendants  was  to  use 
reasonable  care  to  do  no  unnecessary  damage  to  the  plaintifT." 

In  the  same  judgment  the  Judicial  Committee  distinguished 
two  cases  which  in  the  present  appeal  have  been  cited  in  favour 
of  the  plaintiff.  It  was  pointed  out  that  in  Geddis  v.  Proprietor's 
of  Bann  Reservoir  (3),  the  defendants  had  done  the  particular 
act  complained  of  without  any  statutory  authority,  and  that  the 
same  discrinien  applied  to  the  case  of  Metropolitan  Asylum 
District,  Managers  of  v.  Hill  (4). 

For  the  reasons  given  I  am  of  opinion  that  this  appeal  must  be 
dismissed. 

Isaacs  J.  With  considerable  reluctance  I  am  forced  to  the 
conclusion  that  the  defendant  must  succeed. 

The  rule  of  law  applicable  to  such  a  case  as  this  is  succinctly 
and  authoritatively  stated  by  Lord  Macnaghten,  who  delivered 
the  judgment  of  the  Privy  Council  in  The  Mayor  Ac.  of  East  Fre- 
mavtle  v.  Annols  (1).  The  passage  has  been  already  read  by  my 
learned  brother  Barton,  and  I  need  not  again  quote  it. 

The  defendant  occupies  the  position  described  by  Lord 
Maciiaghtei},  and  the  real  question  in  controversy  here  is,  what 
has  the  Act  autliorized  ?  Is  it  the  use  of  Collie  coal  whenever 
the  Commissioner  chooses,  or  is  he  only  authorized  to  use  it  when 
the  circumstances  do  not  render  it  more  dano^erous  than  other 
coal  which  is  then  reasonably  procurable  ? 

(1)  (1902)  A.C.,  213,  at  p.  217.  (3)  3  App.  Cos.,  430. 

(2)  (1902)  A.C„  213,  at  p.  218.  (4)  6  App.  Cas.,  193. 
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The  answer  depends  altogether  on  the  intention  of  the  legisla-   ^*  ^-  ®^  '^• 

ture,  and  as   Lord   Blackburn  said  in  Metropolitan  AayluTn       ^^^ 

D\4rict,  Managers  of  v.  Hill  (1) : — "  What  was  the  intention  of      Sermon 

the  legislature  in  any  particular  Act  is  a  question  of  the  con-  r^^^  commis- 

struction  of  the  Act.*'     I  do  not  therefore  stop  to  consider  or    sionkr  op 

^  Railways. 

compare  the  construction  given  in  other  cases  to  other  Acts,  the       

relevant  rule  of  law  deducible  from  the  decisions  having  been 
cr^'stallized  in  the  passage  I  have  quoted  from  The  Mayor  &c,  of 
East  Fremantle  v.  Annoia  (2). 

Turning  then  to  the  Statute  No.  23  of  1904,  sec.  20  in  its 
primary  signification  appears  to  expressly  authorize  the  Commis- 
sioner to  use  any  kind  of  fuel  he  desires,  without  any  limitation 
of  time,  place,  or  circumstance,  so  long  as  there  is  no  negligence 
m  the  mode  of  using  it.  If  it  be  used  **  in  a  proper  manner,"  that 
is  taking  reasonable  care  that  in  using  it  no  unnecessary  damage 
is  done,  the  Commissioner  is  not  liable  for  whatever  injury  in 
hct  arises,  even  though  less  damage  or  none  at  all  might  have 
resultefl  if  other  fuel  had  been  used,  and  it  is  in  this  case 
conceded  that,  unless  the  mere  use  of  Collie  coal  was  in  the 
circumstances  negligent,  there  was  no  negligence. 

The  words  "  any  kind  of  fuel  "  are  inserted  in  the  section,  not 
merely  as  descriptive  of  the  locomotive  engines,  but  as  part  of  the 
general  authorization  applying  to  the  use  of  engines  and  the 
nature  of  fuel.  Reference  to  the  rest  of  the  Act  in  no  way 
weakens  the  primary  meaning  of  the  words.  Besides  the  impera- 
tive nature  of  the  authority  created,  its  scope  is  so  wide  as  to 
rather  strengthen  the  notion  that  the  powers  conferred  on  the 
Commissioner  with  respect  to  the  choice  of  fuel  were  intended  to 
he  of  the  broadest  character.  Parliament  has  invested  him  as  an 
export  with  the  control  and  management  of  the  great  public 
department,  and  in  view  apparently  of  the  nature  and  situation 
of  the  countrj^  and  taking  into  consideration  its  finances, 
res^jurces,  and  development,  has  reposed  in  the  Commissioner  the 
right  and  the  dnty  of  selecting  the  fuel  necessary  or  desirable  to 
work  the  railways,  and  accordingly  has  left  him  free  to  choose. 
At  all  events  there  are  no  considerations  I  can  discern  which  cut 
down  the  primary  meaning  of  the  words  relied  on  by  the  defendant. 

(1)  6  App.  Cm.,  193,  at  p.  203.  (2)  (1902)  A.C.,  213. 
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If  legislation  in  pari  materia  is  looked  at,  the  view  I  have 
taken  is  confirmed.  In  the  Pvhlic  Works  Act  1902,  sec.  99  deal- 
ing with  railway  construction,  the  words  are  "  and  any  kind  of 
fuel  may  be  used  for  any  such  locomotive  engine  or  machine."  It 
would  be  difficult  to  contend  that  the  constructing  authority  at  all 
events  had  not  full  power  to  select  Collie  coal  at  any  time.  That 
Act  was  passed  simultaneously  with  what  I  may  call  the  Com^ 
missioTier's  Act  1902  No.  35,  and  these  enactments  separated 
construction  and  user.  In  Act  1902  No.  35,  the  Commissioner 
was  given,  inter  alia,  all  the  powers  contained  in  sec.  2  of  the 
Railways  Amendment  Act  (No.  32  of  1897).  That  section  began 
thus,  "  The  Commissioner  may  at  all  times  run  locomotive  engines 
consuming  any  kind  of  fuel."  It  is  extremely  improbable  that 
Parliament  intended  to  give  a  more  limited  meaning  to  the  words 
"  any  kind  of  fuel "  in  one  of  these  Statutes,  than  is  attached  to 
the  same  words  in  the  other.  Some  argument  was  rested  on  the 
fact  that  in- the  Government  Railways  Act  1904  the  words  "at 
all  times  "  have  been  omitted,  but,  as  no  qualifying  words  have 
been  introduced,  the  meaning  is  the  same.  It  would  be  an 
impossible  construction  of  the  Act  to  limit  the  times  when  the 
Commissioner  could  run  locomotives,  and  yet  that  is  what  the 
contention  would  lead  to. 

The  Commissioner,  in  my  opinion,  may  at  his  discretion  use  at 
any  time  coal,  wood,  oil  or  any  other  kind  of  fuel  he  pleases, 
because  he  is  expressly  authorized  to  do  so.  Being  authorized, 
and  being  under  a  duty  to  exercise  his  powers,  it  cannot  be  said 
that  what  is  so  authorized  is  unlawful.  Wood  is  very  much  more 
dangerous  in  hot  weather  than  any  coal,  and  if  he  can  witli 
impunity  use  wood,  it  follows  necessarily  that  he  cannot  be  iixed 
with  liability  merely  because  he  used  Collie  coal  instead  of 
Newcastle  coal. 

Upon  the  whole,  therefore,  I  agree  that  the  interpretation  of 
sec.  20  adopted  by  the  learned  Chief  Justice  and  the  majority  of 
the  Full  Court  of  Western  Australia  is  correct,  and  that  this 
appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 
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Solicitors,  for  appellants,  Stone  &  Burt,  for  Kidston  &  Forbes,   H.  C.  op  a 
Northam.  '«''• 

Solicitor,  for  respondent,  Barker  (Crown  Solicitor). 
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THE    ATTORNEY-GENERAL    FOR    THE 


STATE  OF  VICTORIA   . 


:) 


Appellant ; 


AND 


THE  MAYOR  &c,  OF  THE  CITY  OF  MEL- 


BOURNE . 


:} 


Respondents. 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  AUSTRALIA. 


Rictrie  Light  and  Potter  Act  1896  {Vict,)  (JVo.  14)3),  $ees,  13  {d),  38,  39,  52— 
Charge  for  mtpfiy  of  eieetricity — Prtference^^Uniform  chargt — Alttriiativ^ 
ratet-^Opiion  given  to  cuMomer — •*  Flat  rale  " — **  Maximum  demand  rate." 

Undertakers  under  the  Electric  Light  and  Power  Act  1896  had  two  scales 
under  which  they  charged  consumers  for  the  supply  of  electricity,  and  all 
coMumers  had  the  optioo  of  which  rate  they  would  select.  Under  one  scale, 
called  the  *'  flat  rate,"  consumers  were  charged  for  the  actual  quantity  of 
electricity  supplied  at  the  uniform  rate  of  4)d.  per  unit.  Under  the  other 
•cale,  called  the  "  maximum  demand  rate,*'  consumers  were  charged  at  the 
rate  of  7d.  per  unit  as  to  such  portion  of  the  electricity  supplied  to  them  as  was 
equal  to  a  consumption  for  a  period  of  45  hours  per  calendar  month  at  the 
highest  rate  of  consumption  during  the  month,  and,  as  to  the  remainder  of 
the  electricity  so  supplied  during  the  month,  at  the  rate  of  2d.  per  unit. 

Hdd :  That  the  words  *'  a  supply  on  the  same  terms  "  in  sec.  38  of  the 
Ettctric  Light  and  Power  Act  1896  bear  their  natural  meaning  and  include 
price;  that  the  "preference  "  prohibited  by  sec.  39  is  a  preference  between 
CQstomers  dealing  under  similar  circumstances,  and  not  between  customers 
dealing  under  two  different  systems  of  supply,  either  of  which  they  are  free 
to  select,  and  therefore  dealing  under  entirely  different  circumstances ;  and 
that  therefore  the  charges  were  lawful. 

*  Present —The   Lord  Chancellor,   Lord  Mucnaghten,    Lord  Atkinson,   Lord 
CoUins,  Sir  Arthur  WUson. 


Privy 
Council.' 

1907. 


JtUy  31. 
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Privy  Decision  of  High  Court  {The  Mayor  dec.  of  the  Oky  of  Melbmtrne  y.  The 

Council.  Atlorney-Generalfor  the  State  of  Victoria,  3  C.L.R.,  467),  affirmed. 


190 


i. 


The  Appeal  to  His  Majesty  in  Council  from  the  decision  of  the  High 
Ge^alVor  Court :  The  Mayor  &c,  of  the  City  of  MeWoume  v.  The  AUorney- 
THE  State  of  Qeneral  for  the  State  of  Victoria  (1). 

Victoria  '^  -^  ^  ^ 

V. 

&c.  OF  THB        The  judgment  of  their  Lorfships  was  delivered  by 
City  of  Lord  Atkinson.     The  proceeding  out  of  which  the  appeal  in 

AlKLBOURNE«  *" 

this  case  arose,  was  an  information  exhil^ited  by  the  Attorney- 
General  of  the  State  of  Victoria  on  the  relation  of  the  Metro- 
politan Gas  Company  against  the  Corporation  of  the  City  of 
Melbourne,  who  are  by  an  Order  of  the  Governor  in  Council, 
dated  the  6th  of  September  1897,  made  under  the  authority  of 
an  Act  of  the  Victorian  legislature,  entitled  the  Electric  Ligid 
and  Power  Act  1896  (No.  1413),  constituted  undertakers  for  the 
supply  of  electricity  within  that  City,  to  restrain  them  from  con- 
tinuing to  charge  their  consumers  for  electricity  supplied,  rates 
which  are  not  uniform  per  unit  throughout  the  City. 

There  is  no  dispute  as  to  the  facts.  It  is  admitted  that  the 
Corporation  supply  electricity  under  two  different  systems  at 
rates  appropriate  to  each,  but  not  identical.  Under  the  first,  the 
quantity  used  is  charged  for  at  the  rate  of  4Jd.  per  unit.  It  is 
known  as  the  "  flat  rate."  Under  the  second  a  rate  of  7d.  per 
unit,  known  as  the  "  maximum  demand  rate,"  is  charged  for  such 
portion  of  the  electricity  supplied  as  is  equal  to  a  consumption 
for  a  period  of  45  hours  per  calendar  month  at  the  highest  rate 
of  consumption  during  that  month,  and  a  rate  of  2d.  per  unit  is 
charged  for  the  remainder  of  the  electricity  supplied  during  the 
month. 

Both  rates  are  less  than  the  maximum  rate  authorized  by  the 
Act  and  Order.  It  is  admitted  that  it  is  optional  with  every 
customer,  or  intending  customers,  to  choose  the  system  under 
which  he  shall  be  supplied,  and  that,  as  between  the  several  cus- 
tomers under  each  system,  no  preference  is  given  to  one  customer 
over  the  other,  though  under  the  operation  of  the  second  system 
different  results  work  out  in  the  case  of  different  customers,  as 

(1)  3C.L.R.,  467. 


The 

ATTOKNKY' 
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must  be  the  case  where,  as  in  this  instance,  the  amount  consumed       Privy 

CouNcrL. 

is  taken  into  consideration  in  fixing  the  price.  ]9Qy 

The  counsel  for  the  plaintiff  contend  that  the  mode  of  carrying 

on  their  business  adopted  by  the  defendants  is  illegal :  that  they 

cannot  have  two  different  systems  of  supply,  and  are  only  entitled  Gknkral  for 

.  .  .  theStatkof 

to  charge  one  uniform  rate  for  all  electricity  supplied  by  them,     Victoria 

irrespective  of  the  quantity  supplied,  or  the  time  when,  or  circum-  y^^  mayor 
stances  under  which,  it  is  supplied.  ^^;  ^^  ^'^'^ 

The  question  for  decision  turns  on  the  construction  of  the  39th  Melbourne. 
section  of  the  above-mentioned  Statute  taken  in  connection,  as  it 
must  be,  with  gee.  38  which  immediately  precedes  it.     The  two 
sections  are  in  the  terms  following : — 

**  Sec.  38. — (1)  Where  a  supply  of  electricity  is  provided  in  any 
part  of  an  area  for  private  purposes,  then,  except  in  so  far  as  is 
otherwise  provided  by  the  terms  of  the  Order  authorizing  such 
supply,  every  council  company  or  person  within  that  part  of  the 
area  shall  on  application  be  entitled  to  a  supply  on  the  same 
terms  on  which  any  other  council  company  or  person  in  such 
part  of  the  area  is  entitled  under  similar  circumstances  to  a 
corresponding  supply. 

"Sec.  39. — The  undertakers  shall  not  in  making  any  agree- 
ments for  a  supply  of  electricity  show  any  preference  to  any 
council  company  or  person,  and  the  charge  for  such  supply  shall 
be  unifonn  throughout  such  area  so  that  each  council  companj'^ 
or  person  shall  be  supplied  at  the  same  price  and  not  less  than 
any  other  council  company  or  person,  but  such  price  shall  not 
exceed  the  limits  of  price  imposed  by  or  in  pursuance  of  the 
Order  authorizing  them  to  supply  electricity." 

The  case  came  on  for  trial  on  the  26th  September  1905  before 
the  Chief  Justice  of  Victoria,  Sir  John  Madden.  He  referred 
the  whole  action  on  the  pleadings  and  evidence  to  the  Full  Court 
of  the  Supreme  Court  of  Victoria,  who,  considering  that  the  case 
came  within  the  principle  of  their  previous  decision  in  an  action 
between  the  same  parties :  Tlie  Attoi^iey-General  &c.  v.  The  Mayor 
dr.  of  the  City  of  Melbourme  (1),  decided  in  favour  of  the  plaintiff, 
and  in  effect  granted  the  injunction  prayed  for,  restraining  the 
defendants   from    supplying    throughout    the    area   of    supply 

(1)  27  V.L.R..  568;  23  A.L.T.,  123. 
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Privy       electricity  at  other  than  a  uniform  rate,  except  so   far  as  is 

1907.        authorized  by  the  Electric  Light  and  Power  Act  1901  (No.  1775). 

^*v— '  By  this  previous  decision  the  defendants  had  been  restrained 

ArroRNKY-   f^^^  supplying  electricity  for  heatino^  or  power  purposes,  at  a 

General  for  rate  lower  than  the  rate  charged  for  lisrhtine:  purposes.     And  in 

THK  State  of  ^  **  e>  &   r     x- 

Victoria     consequence  of  it  the  legislature  of  Victoria  had  passed  the  Act  in 

The  Mayor  ^^e  Order  of  the  High  Court  mentioned,  the  third  section  of  which 

*^.f J  l^^   runs  aa  follows : — 
City  of 

Melbourne.  "  3.  Notwithstanding  anything  in  any  other  Act  contained  it 
shall  be  lawful  for  any  undertaker  within  the  meaning  of  the 
Electric  Light  and  Power  Act  1896  or  for  any  gas  company  to 
charge  for  the  supply  of  electricity  or  gas  used  for  power  or 
heating  purposes  respectively  or  both  a  lower  uniform  charge 
than  that  charged  for  the  supply  of  electricity  or  gas  used  for 
lighting  purposes." 

On  appeal  to  the  High  Court  of  Australia  the  decision  in  the 
present  case  was  revei*sed,  and  an  order  made  dismissing  the 
plaintifTs  action  with  costs.  From  this  last-mentioned  decision 
the  present  appeal  has,  by  special  leave,  been  brought. 

It  was  in  argument  contended  on  behalf  of  the  plaintiff  on  the 
authority  of  The  Attorney-General  v.  Clarlcson  (1),  that  the 
above-mentioned  Statute  of  1901  amounted  to  a  statutory 
declaration  that  according  to  the  true  meaning  of  the  Act  of  1896 
only  one  uniform  rate  could  be  charged  by  the  defendants  for  the 
electricity  supplied  by  them  throughout  their  district. 

In  The  Attorney-General  v.  Clarkson  (1),  the  Crown  claimed 
payment  of  the  further  duty  called  "  settlement  estate  duty  "  on 
a  legacy  bequeathed  by  a  testator  on  a  certain  contingency 
which,  at  the  date  of  his  death,  had  not  happened  and  might 
never  happen.  One  of  the  questions  for  decision  was  whether 
this  legacy  could  be  held  to  be  "  settled  property  "  within  the 
meaning  of  sec.  5,  sub-sec.  1,  of  the  Finance  Act  1894. 

In  a  previous  case  of  The  Attorney-General  v.  Fairley  (2),  it 
had  been  decided  that  property,  bequeathed  by  will  on  a  con- 
tingency which  had  not  arisen  at  the  testator's  death  and  might 
never  arise,  was  under  the  provisions  of  the  above-mentioned 
section  liable  to  this  higher  duty. 

(1)  (1900)  1  Q.B.,  166.  (2)  (1897)  1  Q.B.,  698. 
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By  sea  14  of  the  Fiiiance  Act  1898  (61  &  62  Vict.  c.  10),  it       P»^,^^' 

v/OUNCIL. 

was  provided  that,  "  Where  in  the  case  of  a  death  occurring  after  j^q^ 
the  commencement  of  this  Act  settlement  estate  duty  is  paid  in  ^— .-^ 
respect  of  any  property  contingently  settled,  and  it  is  thereafter    ArroRNEy- 

shown  that  the  continerency  has  not  arisen,  and  cannot  arise,  the  Obneral  for 
.  o       .^  .  T  .    THE  State  of 

aid  duty  paid  in  respect  of  such  property  shall  be  repaid."     It  is     Victoria 

quite  obvious  that  this  enactment  must  have  contemplated  that  xhe  Mayor 
the  duty  should  continue  to  be  paid  on  such  a  contingency,  since  *^-  ^^  '^"*^ 
it  provided  that,  when  so  paid,  it  should,  in  certain  cases,  be  Melbocjkne. 
returned,  and  was  therefore  an  adoption  of  the  construction  put 
upon  sec.  5,  sub-sec.  1,  of  the  Finance  Act  in  The  Attorney- 
Gtnend  v.  Fairley  (1);  but  tlie  Act  of  1901  merely  empowers  the 
company  to  do  that  which  they  had  insisted  they  had  under  the 
Act  of  1896  the  right  to  do,  and  by  no  means  affirms  expressly 
or  impliedly  that  the  Court,  which  held,  on  the  construction  of 
the  latter  Statute,  that  they  had  no  right  to  do  this  thing,  were 
justified  in  so  deciding.  Cases  constantly  occur  where,  if  a  Court, 
even  of  first  instance,  should  put  upon  a  Statute  a  construction 
which  would  defeat  its  obvious  pui'pose,  or  cause  great  incon- 
venience, the  speediest  and  most  effective  remedy  is  to  pass  an 
Act  in  a  form  similar  to  that  of  1901,  setting  the  matter  right. 
Circumstances  may  not  permit  tlie  delay  necessarily  involved  in 
bringing  the  embarrassing  decision  before  higher  tribunals  for 
reconsideration.  The  fact,  however,  that  this  remedy  was  at 
once  applied  by  the  le^slature  of  Victoria  does  not,  in  the  absence 
of  expre&s  words  or  clear  intendment,  preclude  those  superior 
tribunals  from  reviewing  the  decision  of  the  inferior  when  the 
occasion  arises. 

In  the  opinion  of  their  Lordships  the  contention  of  the  plain* 
tiff  on  this  point  is  entirely  unsustainable. 

Sec.  13  (d)  of  the  Electric  Light  and  Power  Act  1896  provides 
tliat  conditions  and  restrictions  may  be  inserted  in,  or  prescribed 
H)'>  the  Order  in  Council  made  under  the  Act  with  regard, 
amongst  other  things,  to  "  the  limitation  of  the  prices  to  be 
charged  in  respect  of  the  supply  of  electricity." 

Sec  38  is  practically  identical  with  the  19th  section  of  the 
English  Act,  the  Electric  Lighting  Act  1882  ;  but  sec.  39,  dealing 

(1)  (1897)  1  Q.B.,  698. 


262  HIGH   COURT  [1907. 

Privy       with  preference,  differs  in  its  wording  from  sec.  20  of  the  English 
J  907,        -^^^  ^^  1882,  relating  to  the  same  subject. 

'--*—'  In  The  Metropolitan  Electric  Supply   Company  Limited  v. 

Attornky-   (^^'^der  (1),  it  was  held  by  the  present  Lord  Justice  Buckiey  that 

Gkxkral  for  the  words  "  a  supply  on  the  same  terms,"  used  in  sec.  19  of  the 

THKbTATKOP  ,  . 

Victoria     English  Act,  bear  their  natural  meaning  and  include  price,    Mr. 
I'liE  Mayor  Danck\vert8  contended,  on  behalf  of  the  plaintiff,  however,  that 
*Cty^*^^    the  same  words,  contained  in  the  corresponding  section  of  the 
Mklboprne.  Victoria  Act,  namely,  sec.  38,  cannot,  by  reason  of  the  provisions 
of  sec.  39,  which  follows  it,  be  held  to  include  price.     Their  Lord- 
ships cannot  concur  in  this  view. 

The  39th  section  is  rather  unskilfully  drawn  and  clumsily 
worded,  but  their  Lordships  think  that  the  "  preference "  pro- 
hibited in  substance  by  it  is  "  a  preference  "  between  customer 
dealing  under  similar  circumstances,  and  not  between  customers 
dealing  under  two  different  systems  of  supply,  either  of  which 
they  are  free  to  select,  and  therefore  dealing  under  entirely 
different  circumstances. 

This  construction  reconciles  the  two  sees.  38  and  39  one  to  the 
other,  and  makes  them  consistent ;  does  no  violence  to  any  of  the 
provisions  of  either ;  does  not  impose  on  the  defendants,  as  would 
the  construction  contended  for  by  the  plaintiff,  most  embarrassing 
restrictions  in  the  conduct  of  their  undertaking ;  and  at  the  same 
time  promotes  rather  than  hurts  the  interests  of  the  consumers, 
while  there  is,  in  the  view  of  their  Lordships,  nothing  in  sea  52 
of  the  Act  which  prevents  its  being  adopted. 

Their  Lordships  are  therefore  of  opinion  that  the  decision  of 
the  High  Court  of  Australia  was  right  and  should  be  aflSrmed, 
and  this  appeal  dismissed,  and  they  will  humbly  advise  His 
Majesty  to  that  effect. 

The  appellant  will  pay  the  costs  of  the  appeal. 

(1)  (1901)  2  Ch.,  799,  at  p.  811. 
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GOLDSBROUGH,     MORT     &     COMPANY,!     . 

LIMITED }    ^^^^^^'^; 

AND 

LARCOMBE Respondent. 


ON   APPEAL  FROM  THE  SUPREME  COURT  OF 
-^NEW    SOUTH   WALES. 

Padimt  ProUctionAct  \90Q{N.S.  W,),  {No.  Ill  qf  1902),  sec,  42— Rahhit  proof  f met 
on  Inmndary  of  holding — Right  of  owner  to  contribution — Liability  of  adjoining 
omur — Tinu  when  liability  arises — Effect  of  notice  of  demand— Conslniction  *' 

of  Statutes — Repeal  and  re-tna^tmad  with  modificatiotis,  ^ 

SiDNKY, 

Sec.  42  of  the  Pwiturts  Protection  Act  1002  (N.S.W.)  provides  that  the  Nov,   25,  26, 

27 
owner  or  oocapier  of  a  holding  who  erects  rabbit-proof  fencing  on  the  boundary 

of  his  holdfngt  or  makes  an  existing  fence  rabbit*proof,  may  recover  from  the  oriffith  G.J., 
owner  of  adjoining  land  a  contribution  towards  the  cost  of  the  work,  '*  subject  ^^^"  *" ^ 
to  the  provisions  of  this  section."  The  section  then  provides  that  no  con* 
tribation  shall  be  payable  unless  the  fence  has  been  erected  or  made  rabbit- 
proof  bond  fide  for  the  purpose  of  protection  against  rabbits  and  the  owner 
who  is  called  upon  for  contribution  derives  a  benefit  from  the  fence,  and, 
further,  that  the  right  to  contribution  shall  vest  and  the  liability  to  pay  it 
shall  arise  *'  when  the  then  occupier  or  owner  of  the  holding  gives  to  the 
then  owner  of  the  laud  outside  the  holding  the  prescribed  notice  of  demand," 
and  from  that  time  so  much  of  the  contribution  as  remains  unpaid  shall  be  a 
charge  upon  the  land.  It  is  immaterial  whether  the  fencing  was  done  before 
or  after  the  commencement  of  the  Act. 

Hdd,  that  the  right  to  contribution  and  the  liability  to  pay  it  are  not 
limited  respectively  to  the  owner  who  has  actually  incurred  the  expense  of 
fencing  and  the  person  who  was  the  owner  of  the  adjoining  land  when  the 
expense  was  incurred,  but  extend  to  subsequent  owners,  and,  therefore,  the 
owner  for  the  time  being  of  the  holding  in  respect  of  which  the  expense  was 
originally  incurred  is  entitled,  upon  giving  due  notice  of  demand,  to 
contribution  from  the  holder  for  the  time  being  of  the  adjoining  land* 
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H.  C.  OP  A.  Where  a  provisiou  in  a  Statute  has  been  judicially  interpreted,  and  the 

1907.  legislature  subsequently,  in  a  consolidating  Statute,  repeals  that  provision 

•  and  substitutes  for  it  a  provision  in  substantially  different  language,  it  is  to 

Golds-  Jj^  presumed,  jn-imd  facie,  that  they  intended  to  alter  the  law  as  declared  by 

BRorcii,  .u  •       7    •  • 

MoRT  &  (Jo.  ^"^  previous  decisions. 

Ltd. 
V.  Decision  of  the  Supreme  Court :  Larcomht  v.  Oold^rottgh,   Mort  db  Co.^ 

Larcombe.  (1907)  7  S.R.  (N.S.  W.),  123,  reversed. 

Appeal  from  a  decision  of  tlie  Supreme  CouH  on  a  special  case 
stated  by  the  Land  Appeal  Court. 

Tliis   was   a   claim  by  the  appellants  under  sec.  42   of    the 
Pastares  Protection  Act  1902  before  a  local  Land  Board,  for 
contribution  by  the  respondent  towards  the  cost  of  erecting  a 
rabbit-proof  fence  on  portion  of  the  common  boundary  between 
their  holdings.     The  holding  of  the  respondent  consisted  of  por- 
tions 102  and  95,  but  at  the  date  of  the  erection  of  the  fence 
in  1901  he  was  the  owner  of  portion  95  only  and  had  acquired 
portion  102  subsequently.     Notice  of  demand  was  serv^ed  by  the 
appellants  upon  the  respondent  in  August  1905,  claiming  a  con- 
tribution in  respect  of  the  whole  fence,  including  that  bounding 
portion  102  as  well  as  that  bounding  portion  95.     The  Land 
Board  allowed  the  claim,  and  their  decision  was  affirmed  by  the 
Land  Appeal  Court.     A  special  case  was  then  stated  by  the  Land 
Appeal  Court,  the  following  questions  being  submitted  for  the 
opinion  of  the  Full  Court : — {a)  Do  the  woixis  "  the  then  occupier 
or  owner  "  and  "  the  then  owner  "  in  the  third  paragraph  of  sec. 
42  of  the  Pastures  Protection  Act  1902  (No.   Ill)  mean  the 
occupier  or  owner  respectively  at  the  date  of  notice  of  demand  or 
such  owner  or  occupier  at  the  date  of  erection  of  the  fence  ;    (6) 
whetlier,  the  boundary  fence  between  the  land  of  the  appellants 
and    portion    102   having    been   made   rabbit-proof   when   the 
respondent  was  not  the   owner,  the  claim  for  contribution  in 
respect  of  that  portion  of  the  fence  can  be  maintained  against 
the  respondent ;  (c)  whether  on  the  expiry  of  the  annual  lease  of 
portion  102  held  by  the  respondent  s  predecessor  in  title  the  half 
of  the  rabbit-proof  fencing  became  the  property  of  the  Crown,  so 
as  to  disentitle  the  appellants  from  bringing  a  claim  in  respect  of 
it ;  and  a  fourth  question  which  is  not  material  to  this  appeal. 
The   Full  Court  answered  these  questions  in  favour  of  the 
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that  decision  the  present  appeal  was  brought  by  special  leave.  * ' 

The  material  sections  are  set  out  in  the  judgments  hereunder. 


Windeyer  {Whitfeld  with  him),   for  the   appellants.      The 
whole  question  turns  on  the  word  "  then  "  in  the  third  paragraph 
of  sea  42.    The  only  reasonable  construction  is  to  make  it  relate 
to  the  giving  of  notice.     That  is  the  point  at  which  the  Act 
fixes  the  liability  and  the  right  to  contribution.     The  person  who 
is  owner  when  the  notice  is  given  may  claim  contribution  from 
the  person  who  is  holder  of  the  adjoining  land  at  that  time. 
Reference  to  the  previous  provision,  for  which  this  has  been 
substituted,  and  to  the  decisions  upon  it,  makes  the  matter  still 
clearer.    [He  referred  to  Booth  v.  Bryce  (2) ;  Hill,  Clark  &  Co, 
V.  Dalgety  cfc  Co.  (3) ;  Goldsbrough,  Mori  cfc  Co.  v.  Gow  (4).]    The 
result  of  those  cases  was  to  establish  the  law  under  the  Rabbit 
Act  1890,  sec   20  on  the   basis  that  the  owner  who  actually 
erected  the  fence   was  the  only  person  who  could  claim  con- 
tribution, and    the   only   person  liable   to  contribute   was  the 
person  who  was  the  holder  of  the  adjoining  land  at  the  date  of 
the  erection.    The  present  section,  which  takes  the  place  of  sec. 
20  of  the  Rabbit  Act,  contains  the  word  "  then  "  before  owner  in 
each  instance,  and  it  must  be  presumed  that  the  legislature  in  so 
altering  the  language  had  in  view  the  decisions  on  the  construc- 
tion of  the  original  section,  and  intended  to  make  a  change  in  the 
law.    This  view  is  further  strengthened  by  the  middle  part  of 
the  section,  the  proviso  that  there  shall  be  no  contribution  unless 
the  person  from  whom  it  is  claimed  derives  benefit  from  the 
fence.    It  is  possible  that  the  adjoining  holder  might  derive  no 
benefit  at  the  time  of  erection,  but  his  successors  in  title  may, 
*oJ  yet,  on  the  respondent's  construction,  they  would  not  be 
liable  to  pay  for  the  benefit     [He  referred  also  to  section  43,  as 
to  annual  contributions.] 


GOLDS- 

BBOUOH, 

MORT  &  Co. 

Ltd. 

r. 

Larcx>mbe. 


PiddiTigtoTi  (Waddell  with  him),  for  the  respondent.     Para- 
gniph  1  of  sec  42  is  the  guiding  portion  of  the  enactment  as  to 

n)(19a7)7S.K.  (N.S.W.),  12.3. 
r2n3N.S.W.  W.N.,  98. 


(3)  15N.S.\V.  W.N.,50. 

(4)  (1901)  1  S.R.  (N.S.W.),  36. 
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H.  C.  OF  A.  t,he  class  of  persons  to  pay  and  to  be  paid.     It  is  the  person  who 

1907 

_•        has   incurred   the   expense   who  may  make  the  claim,  and  the 
Golds-      time  within  which  the  right  can  vest  is  limited  to  his  tenure : 

MoRT^Co    ^o^i'^^^o^'^  V,  Mortiiiiore  (1);  Mortinier   v.   Slater   (2).      This 
^^'        provision  has  reference  only  to  personal  rights  and   liabilities, 

Laroombk.   and  the  corresponding  provision  in  sec  20  of  the  Rabbit  Act  is 
practically  identical.     The  legislature  must  be  presumed  to  have 
adopted  the  construction  put  upon  that  provision  by  the  Courts : 
Saunders  v.  Borthistle  (3).     "  Then  owner  "  refers  back  to  the 
time  when  the  right  to  claim  a  contribution  arises,  that  is  to  say, 
when  the  owner  has  erected  a  fence  that  is  rabbit-proof  and  of 
benefit  to   the  adjoining  holder.     The  word  "  then  "  has  been 
inserted  for  the  purpose  of  pointing  to  the  original  owner  as  the 
person  entitled,  and  the  person  who  was  **  then  "  the  holder  of  the 
adjoining  land  as  the  person  liable  to  p«^y.     Without  that-word 
the  third  paragraph  would  be  possibly  open  to  the  construction 
contended  for  by  the  appellanta     The  vesting  of  the  right  and 
the  arising  of  the  liability  are  postponed  until  the   notice  of 
demand  has  been  made,  but  the  persons  who  may  acquire  the 
right  or  be  made  liable  have  been  ascertained  by  the  first  para- 
graph.    The  third  paragraph  limits  the  right  of  the  owner  who 
has  incurred  the  expense  to  enforce  his  claim  by  prescribing  a 
notice  of  demand.    The  period  of  vesting  is  i  important  for  the 
purpose  of  sec.  43,  which  makes  the  contribution  a  charge  upon 
the  land.     The  proviso  as  to  bona  fides  &c.  ivas  inserted  to  meet 
the  case  of  Ooldsbrough,  MoH  &  Co,  v.  Gow  (4).    If  the  legislature 
had  intended  to  impose  upon  subsequent  adjoining  holders  the 
liability  to  contribute,  they  could  have  made  it  clear  by  using 
the  words  "  or  his  transferee."     The  only  transfer  of  liability 
that  has  been  provided  for  is  that  incident  to  making  the  contri- 
bution a  charge  upon  the  land.     [He  referred  to  sees.  43,  48  (2) 
(e\  and  Form  25  of  notice  of  demand,  under  Regulation  46;  IliUi 
Clark  &  Co.  v.  Dalgety  &  Co.  (5).] 

Nov.  27th,  1907.      GRIFFITH  C.J.     This  is   an   appeal  from  a  judgment  of  the 
Supreme  Court  allowing  an  appeal  from  the  Land  Appeal  Court 


(1)  4  App.  Cas,  448. 

(2)  7Ch.  D.,  322,  at  p.  330. 

(3)  1  C.L.R.,379. 


(4)  (1901)  1  S.R.  (N.S.W.).36. 

(5)  15N.S.W.  W.N.,  60. 
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on  a  case  arising  under  the  Pastures  Protection  Act  1902.     The   H.  C.  op  a. 
appellants  and  the  respondent  were  owners  of  adjoining  ti*acts  of 
land    In  1901  the  appellants,  at  their  own  expense,  made  an  ex-      golds- 
isting  boundary  fence  between  the  two  pieces  of  land  rabbit-proof,  mort^c'o. 
At  that  time  respondent  was  the  owner  in  fee  of  a  portion  of  the        Ltd. 
land  of  which  he  is  now  the  owner,  and  he  became  the  owner  of    Larcombj:. 
the  remainder  by  a  special  lease  granted  in  1904. 

The  appellants  claim  that  under  these  circumstances  they  are 
entitled  to  obtain  from  him  contribution  in  respect  of  the  whole 
cost  of  the  boundary  fence.  And  so  the  Land  Appeal  Court 
thought.  The  Supreme  Ck)urt  held  that  they  were  not  entitled  to 
recover  on  the  ground  that  the  only  person  from  whom  contribu- 
tion could  be  claimed  was  the  person  who  was  owner  when  the 
fence  was  made  rabbit-proof. 

The  question  arises  under  sec  42  of  the  Pastures  Protection 
Act  1902,  which  is  a  re-enactment  of  an  Act  passed  earlier  in  the 
same  year  and  called  the  Rabbit  Act  1901.  Sec.  42  provides: — 
"  Where  the  boundary,  or  any  part  thereof,  of  any  holding  is 
fenced  with  a  rabbit-proof  fence,  or  a  fence  of  such  boundary,  or 
part  thereof,  has  been  made  rabbit-proof  at  the  expense  of  the 
occupier  or  owner  of  such  holding,  or  of  the  occupier  or  the 
owner  of  any  land  included  in  the  holding,  a  contribution  towards 
the  cost  of  the  work  sliall,  subject  to  the  provisions  of  this 
section,  be  payable  by  the  owner  of  any  land  outside  the  holding 
and  adjoining  the  rabbit-proof  fence  to  the  occupier  or  owner 
who  has  incurred  such  expense : 

"  Provided  that  a  contribution  shall  not  be  payable  where  the 
local  Land  Board  is  of  opinion  that  the  rabbit-proof  fence  has 
been  erected,  or  the  fence  has  been  made  rabbit-proof,  otherwise 
than  bondjide  for  the  purpose  of  excluding  or  destroying  rabbits, 
or  unless  or  until  in  the  opinion  of  the  said  Board  the  land  from 
the  owner  whereof  the  contribution  is  demanded  derives  a  benefit 
therehrom : 

**  The  right  to  receive  such  contribution  shall  vest,  and  the 
liability  to  pay  the  same  shall  arise,  when  the  then  occupier  or 
owner  of  the  holding  gives  to  the  then  owner  of  the  land  outside  the 
holding  the  prescribed  notice  of  demand ;  and  from  and  after  the 
date  when  such  notice  is  given,  the  amount  of  the  contribution. 


268  HIGH   COURT  [1907. 

H.  C.  OF  A.    or  so  much  thereof  as  may  for  the  time  being  be  unpaid,  shall, 
until  payment,  be  and  remain  a  charge  upon  the  land  in  respect 
Golds-       oi  whicli  such  contribution  is  payable." 

MoOT^Co        Then  follow  some  provisions  to  which  it  is  not  necessary  to 
Ltd.        refer,  except  the   last,  which   reads : — "  It  shall   be  immaterial 

Larcombe.    whether  the  rabbit-proof  fence  was  erected  or  the  fence  was  made 

orifflth  c  J     rabbit-proof  before  or  after  the  commencement  of  the  Act." 

That  last  provision  is  very  important,  because  it  shows  that  the 
intention  of  the  legislature  was  to  give  the  right  of  contribution 
in  respect  of  all  rabbit-proof  fencing,  whether  already  existing  or 
afterwards  to  be  erected.  It  was  to  create  a  new  right  of 
recourse  to  the  adjoining  owner,  no  matter  how  old  the  fence 
might  be,  provided  it  was  an  effective  fence.  That  is  veiy 
important  in  consideration  of  tlie  view  taken  by  the  learned 
Judges  of  the  Supreme  Court,  who  thought  that  the  notice  could 
only  be  given  to  the  person  who  was  the  owner  of  the  adjoining 
land  when  the  fence  was  erected. 

I  will  point  out  the  extraordinary  result  that  would  follow. 
The  owner  of  land  who  has  erected  a  rabbit-proof  fence  before 
the  passing  of  the  Act,  no  matter  how  long  before,  is  entitled  to 
contribution.     But  according  to  the  decision  given,  he  cannot  get 
that  contribution  until  he  has  given  notice  to  the  owner  of  the 
adjoining  land.     In  the  meantime  the  land  may  have  passed  to  a 
succession  of  owners,  and  he  has  to  give  notice  to  some  peinson 
who  has  no  longer  any  interest  in  the  land,  whom  he  may  not  be 
able  to  find,  and  a  judgment  against  whom,  if  found,  will  bind 
his  successor  in  title  to  the  land.     That  is  an  extraordinjary  result. 
For  the  appellants  it  is  contended  that  the  right  of  obligation 
to  contribute  is  imposed  on  the  person  called  the  *'  then  owner." 
Sec.  42  saj'^s  "  the  right  to  receive  such  contribution  shall  vest, 
and  the  liability   to  pay  the  same  shall  arise,  when   the   then 
occupier  or  owner  of  the  holding  gives  to  the  then  owner  of  the 
land  outside  the  holding  the  prescribed  notice  of  demand."     It  is 
said  that  that  points  clearly  to  the  existing  state  of  things.     The 
pervson   who  for  the  time  being  is   owner  of  the  holding  is  to 
give  notice  to  the  person  who  is  for  the  time  being  the  owner 
of  the  adjoining  land.     That  is  the  pHmd  facie  meaning  of  the 
lansruage  of  the  section.     The  word  "  then  "  refers  to  some  time. 
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The  only  time  to  which  it  can  refer  grammatically  is  to  that  of   H.  C.  of  a. 
the  verb  "gives."  ^^^• 

In  my  opinion  the  words  of  the  section  prirfid  fade  mean      Golds- 
that  the  owner  for  the  time  being  may  give  the  notice  to  the  mokt*&  Co. 
owner  for  the  time  being  of  the  adjoining  land.     It  is  said  that,        ^'^^' 
although  that  may  be  the  primd  facie  meaning,  it  is  not  the    Larcombk. 
true  meaning,  and  that  the  context  controls  it. 

There  had  been  an  earlier  Act,  the  Rabbit  Act  1890, by  which  also 
a  right  to  contribution  was  given.  Sec.  20  of  that  Act  provided  : 
— "  When  the  boundaries  of  any  holding  or  any  portion  of  such 
boundaries  shall  have  been  made  rabbit-proof,  the  owner  of  such 
holding  shall  be  entitled  to  serve  notice  of  demand  and  thereafter 
to  enforce  from  the  owner  of  any  outside  holding  or  lands  (whether 
public  or  private)  adjoining  the  rabbit-proof  fence  a  contribution 
of  one-half  of  the  cost  of  making  such  boundaries  rabbit-proof, 
and  an  annual  contribution  of  one-half  the  cost  of  the  mainten- 
ance and  repair  of  the  rabbit-proof  fence,  subject  to  the  following 
provisions." 

That  also  was  intended  to  apply  to  fences  erected  before  the 
passing  of  that  Act,  but  the  Supreme  Court  held  in  1898  that 
that  right  could  only  be  enforced  against  the  person  who  was  the 
owner  of  the  adjoining  land  at  the  time  when  the  fence  was 
erected.  It  is  unnecessary  to  consider  whether  that  decision  was 
correct  or  not,  because  in  1902  the  legislature  passed  the  section 
in  the  form  now  appearing. 

It  is  contended  that  what  the  legislature  intended  was  a  mere 

re-enactment  of  the  original  Act.     The  jyi*iind  facie  inference, 

however,  ia  that  they  intended  to  change  the  then  existing  law. 

I  have  pointed  out  that  the  words  "  then  owner,"  used  twice  in 

sec  42,  apparently  mean  the  owner  for  the  time  being.     I  find  two 

provisions  which  strongly  confirm  that  view.   The  first  paragraph 

of  the  section  provides  that  a  case  for  contribution  has  been  made 

when  a  fence,  or  part  of  it,  has  been  made  rabbit-proof,  at  the 

expense  of  the  occupier  or  owner,  a  contribution  towards  the  cost 

shall  be  payable  by  the  owner  of  any  land  outside  the  holding 

and  adjoining  the  fence  to  the  person  who  gives  notice  as  owner 

of  the  holding.     It  follows,  therefore,  that,  in  the  event  of  a, 

present  holding  comprising  land  which  previously  formed  two 
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H.  (J.  OF  A.  or  more  holdings,  the  present  holder  may  claim  contribution  in 

ion*"  * 

'•        respect  of  the  fencing  erected  by  one  of  the  previous  separate 

Golds-      owners,  which  clearly  suggests  that  notice  need  not  be  given  hy 
MortTco    ^^^  person  who  puts  up  the  fence. 

Ltd.  I  find,  again,  the  proviso  that  the  contribution  is  not  payable 

Labcombe.  until  the  owner  of  the  land  derives  a  benefit  from  it.  It  may  be, 
Orifflthc J  therefore — ^as  is  quite  apparent  to  anyone  familiar  with  the  con- 
ditions of  the  country — that  rabbit-proof  fencing  has  not  been  of 
any  value  to  the  owners  of  the  adjoining  land  for  many  years 
after  erection,  but  as  soon  as  it  becomes  of  value,  then  the  person 
who  erected  the  fence  can  claim  contribution. 

The  proviso  also  certainly  suggests  that  the  time  referred  to  is 
not  the  time  when  the  fence  was  erected,  but  the  time  when  the 
owner  becomes  entitled  to  the  benefit  of  the  Act,  which  is  not 
until  he  gives  notice  to  the  then  owner  of  the  adjoining  laud. 

The  only  words  which  can  be  suggested  to  indicate  a  different 
meaning  are,  that  the  contribution  shall  be  payable  "  to  tlie 
occupier  or  owner  who  has  incurred  such  expense."  That,  it  is 
said,  shows  that  the  only  person  who  can  claim  is  the  person  who 
spends  the  money  in  putting  up  the  fence  ;  but  that  is  not  con- 
sistent with  the  first  part  of  the  same  sentence,  w^hich  authorizes 
the  owner  of  the  holding  to  claim  contribution  in  respect  of  a 
fence  erected  by  the  previous  owner  of  part  of  it. 

It  may  be  that  the  present  owner  is  to  be  regarded  as  a  duly 
constituted  agent  of  the  previous  owner  to  sue  for  that  contribu- 
tion, or  the  legislature  may  have  taken  the  eminently  common- 
sense  view  tliat,  when  a  man  has  put  up  a  rabbit-proof  fence  and 
afterwards  sells  the  land,  the  person  who  purchased  his  land  has 
in  all  probability  paid  for  that  fence,  and  is  entitled  to  all  the 
benefits  arising  from  the  ownership  of  it. 

Such  a  construction  gives  a  full  and  literal  meaning  to  all 
parts  of  the  section,  with  the  exception  of  the  few  words,  the 
"  owner  who  has  incurred  such  expense,"  &c. 

For  these  reasons  I  am  of  opinion  that  the  decision  of  the  Land 
Appeal  Court  was  right,  and  that  the  section  must  be  read  in  its 
literal  meaning,  as  giv^ing  the  right  to  the  present  appellants  to 
proceed  against  the  present  respondent  for  a  contribution. 
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Babton  J.     There  are  two  portions  in  question,  95  and  102.    H-  ^*  ^'  ^• 

•  1907 

Liability  as  to  portion  95  is  apparently  admitted,  and  it  seems  to       ^^* 
be  also  admitted  that,  with  regard  to  both  portions,  it  was  the      Golds- 
ftppellants,  who,  acting  as  owners,  incurred  the  expense  of  making  m^t'a  Co. 
a  boundary  fence  rabbit-proof.  ^^'*- 

The  sections  now  in  question  are  purely  consolidating  sections  Labcoubk. 
taken  from  the  Rabbit  Act  1901  and  passed  in  1902.  The  Barton  j. 
elaim  is  one  for  contribution  for  making  rabbit-proof  a  fence 
situated  on  the  common  boundary  of  lands  occupied  by  the  claim- 
ant and  appellant  company,  and  that  occupied  by  the  respondent 
Larcombe,  and  the  main  contest  in  the  case  is  as  to  the  meaning 
of  the  words  "  the  then  occupier  and  owner  of  the  holding  "  and 
"the  then  owner  of  the  land  outside  the  holding." 

In  the  judgment  of  the  Supreme  Court  the  Chief  Justice  of 

New  South  Wales  said  (1) : — "  Now,  the  then  occupier  or  owner 

who  is  to  give  the  notice  is  the  occupier  or  owner  who  has 

mcurred  the  expense;   it  is  he  and  he   only   who   can  claim 

contribution.      The  first   adverb   '  then '   clearly   refers   to  the 

occupier  or  owner  who  ivas  the  occupier  or  owner  when  the 

fence  was   made    rabbit-proof ;      .      .      .      the    second    adverb 

'then'  has  reference  to  the  same  time,  and  not,  as  has  been 

contended,  to  the  time  when  the  notice  of  demand  is  given."     If 

His  Honor  s  opinion  there  stated  is  correct,  of  course  that  ends 

the  case.    But  I  have  not  been  able  to  persuade  myself  that  His 

Honor  has  correctly  interpreted  the  section  in  the  passage  quoted. 

First  let  us  read  the  last  portion  of  the  section  by  itself.     "  The 

right  to  receive  such  contribution  shall  vest,  and  the  liability  to 

pay  the  same  shall  arise,  when  the  then  occupier  or  owner  of  the 

holding  gives  to  the  then  owner  of  the  land  outside  the  holding 

the  prescribed  notice  of  demand."     So  that  it  is  the  giving  of  the 

notice  of  demand  which  invests  the  claimant  with  the  right  to 

receive  contribution,  and  imposes  immediate  liability  to  pay  upon 

the  adjoining  owner.      The  then  occupier  or  owner  of  the  land, 

ftod  the  then  owner  of  the  land  outside  seem  to  me  to  be  terms 

which  require  no  explanation  whatever  as  they  stand.     The  time 

when  the  right  of  contribution  vests  and  the  liability  arises  is 

when  the  then  occupier  or  owner  gives  to  the  then  occupier  or 

(1)  (1907)  7  S.R.  (N.S.W.),  123,  at  p.  125. 
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H.  C.  or  A.  owner  notice  of  demand.      It  seems  to  be  a  proposition  for  which 

1  Oft"  ..w^ 

''        it  is  difficult  to  find  any  plainer  equivalent 

Golds-  Primarily  the  words  "  then  occupier  or  owner  of  the  holding  " 

MoRT^Co    pl*^^^y  n^ean  the  existing  occupier  or  owner  of  the  holding,  and 

I^D.        the  words  "  then  owner  of  the  land  "  mean  the  existins:  owner  of 

Lakcombe.   the  land  outside.     It  is  the  meaning  that  persons  in  ordinary 

conversation  would  adopt,  and  unless  there  is  something  in  the 

Statute  to  the  contrary,  it  must  control  the  Court 

As   regards   the  judgment  of   the   Full   Court  arising  upon 
portion  of  the  same  section — the  last  part  of  the  first  paragraph 
— if  that  portion  of  the  section  were  read  in  the  way  I  am  going 
to  read  it  now,  leaving  out  some  of  the  words,  it  might  be 
strongly  contended  that  there  was  a  context  controlling  the  third 
paragraph,  and  affixing  to  it  the  meaning  that  the  Full  Court 
gave  it     If  it  read : — "  A  contribution  towards  the  cost  of  the 
work  shall  be  payable  by  the  owner  of  any  land  outside  the 
holding  and  adjoining  the  rabbit-proof  fence  to  the  occupier  or 
owner  who  has  incurred  such  expense  " — if,  I  say,  that  were  the 
context,  it  might  control  the  meaning  of  the  third  paragraph  and 
form  such  a  context  to  the  word  "  then,"  as  to  give  it  a  meaning 
which  does  not  primarily  appear.     But  that  is  not  the  first  para- 
graph.   The  concluding  words  of  the  paragraph  are  these  : — "  A 
contribution  towards  the  cost  of  the  work  shall,  subject  to  tlie 
provisions  of  this  section,  be  payable  by  the  owner  of  any  land 
outside  the  holding  and  adjoining  the  rabbit-proof  fence  to  the 
occupier  or  owner  who  has  incurred  such  expense."     And  it  seems 
to  me  that  by  the  insertion  of  the  words  "  subject  to  the  provisions 
of  this  section  "  the  primary  meaning  of  the  words  in  the  first 
paragraph,  which  miglit  otherwise  have  been  difierent,  is  subjected 
or  controlled  by  the  rest  or  the  later  part.     Not  to  read  the  first 
paragraph  in  that  manner  is  to  deny  the  force  and  effect  of  the 
words  *■  subject  to  the  provisions  of  this  section,"  which  words 
subordinate  that  part  of  the  section  to  the  remainder  of  it 

It  seems  to  me,  therefore,  that  by  the  insertion  of  the  words  I 
have  read — which  do  not  appear  to  have  impressed  themselves 
upon  their  Honors — the  legislature  has  intended  to  give  a  con- 
trolling force  to  the  remaining  provisions,  so  far  as  they  are  plain. 
And  this  provision  in  the  third  paragraph  is,  on  its  face,  one  that 
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requires  no  definition.     The  right  to  receive  vests,  and  the  liability    ^-  C.  of  a. 
to  pay  arises,  when  the  occupier  for  the  time  being  gives  the 
prescribed  notice  of  demand  to  the  person  who  owns  the  outside      Golds- 
land  at  that  time.     I  do  not  think  that,  in  putting  the  words  in  ^ort^co 
this  way,  I  have  made  them  one  jot  clearer  than  they  are  in  the        l-i^- 
section  itself.  Laroombk 

If  there  were  any  doubt  as  to  the  meaning  of  the  section 
standing  alone,  that  doubt  is  removed  by  the  prior  legislation  of 
1890,  and  the  cases  decided  under  it. 

The  Babbit  Act  1890,  sec.  20,  provided :— "  When  the  bound- 
aries of  any  holding  or  any  portion  of  such  boundaries  shall  have 
been  made  rabbit- proof,  the  owner  of  such  holding  shall  be 
entitled  to  serve  notice  of  demand  and  thereafter  to  enforce  from 
the  owner  of  any  outside  holding  or  lands  (whether  public  or 
private)  adjoining  the  rabbit-proof  fence  a  contribution  of  one- 
half  the  cost  of  making  such  boundaries  rabbit-proof,  and  an 
annual  contribution  of  one-half  the  cost  of  the  maintenance  and 
repair  of  the  rabbit-proof  fence,  subject  to  the  following  pro- 


visions : " 


The  21st  section  provided : — ''  The  provisions  of  the  last  pre- 
ceding section  shall  extend  and  apply  to  rabbit-proof  fences 
erected,  and  to  fences  made  rabbit-proof,  before  the  passing  of 
this  Act" 

Now  there  are  certain  decisions  under  that  Act,  among  them 
Booth  V.  Bryce  (1) ;  Hill,  Clark  <&  Co,  v.  Dalgety  &  Co,  (2) ;  and 
GoldAraugh,  Mort  &  Co,  v.  Oow  (3).  The  latter,  I  think,  is  not 
so  important  as  the  two  earlier  casea  Those  decisions  demon- 
strate that  it  was  the  opinion  of  the  Full  Court  that  under  sec. 
20  the  word  "  owner  "  did  not  mean  owner  from  time  to  time  of 
the  land,  but  the  owner  who  had  erected  the  fence  or  made  it 
rabbit-proof.  Whether  sec.  20  really  bears  tliat  meaning,  or 
whether  the  word  "  owner  "  used  in  that  section  means  "  owner 
from  time  to  time,"  it  is  not  necessary  now  to  inquire.  It  is 
enough  to  say  that  the  decisions  serve  to  show  that  their  Honors 
put  the  interpretation  I  have  mentioned  on  the  express  words  of 
the  Rabbit  Act  1890,  and  therefore  held  that  the  word  "  owner  " 

(I)  13N.aW.  W.N.,  98.  (2)  15  N.S.W.  VV.N.,  50. 

(3)  (1901)  1  S.R.  (N.S.W.),  36. 
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H.  C.  OF  A.  was  not  the  owner  from  time  to  time,  in  the  signification  I  have 

_■        attached  to  the  words  "  then  owner,"  in  respect  of  the  Act  of 

G^.       1902. 

MoRT^Co        ^^^  what  is  important  is  that  these  decisions  afford  an  aid  to 

Ltd.        the  construction  of  the  Act  of  1902.     A  judicial  interpretation 

Vm 

Larcombe.  was  placed  upon  portion  of  the  Rabbit  Act  1890,  corresponding 
Bartonj  with  that  which  we  are  now  dealing  with.  The  legislature, 
if  they  had  found  words  judicially  construed  according  to 
their  own  meaning  and  intention,  might  have  been  expected  to 
leave  these  words  as  they  stood.  But  the, fact  that  they  have 
altered  the  words  substantially  of  course  puts  the  duty  upon  the 
interpreter  of  the  Statute  to  see  whether  the  legislature  has  not 
altered  the  language  in  order  to  remove  any  doubt  as  to  its 
meaning  caused  by  intervening  decisions.  And  I  think  that  is 
what  the  legislature  has  done  in  this  Act. 

I  mention  at  this  stage  that  the  sections  which  are  of  any 
importance  are  sees.  43  and  70  of  the  Rabbit  Act  1901,  passed  in 
1902,  and  then  sees.  33,  34  and  62  respectively.  It  was  in  the 
Rabbit  Act  passed  eleven  years  or  so  after  the  Act  which  has  been 
judicially  intei'pret^d  that  these  sections  first  occurred,  and  they 
are  now  transferred  to  the  Pastures  Protection  Act  1902. 

I  have  read  the  material  portions  of  the  20th  section  of  the 
Rabbit  Act  1890,  and  it  does  appear  that  it  was  then  doubtful 
whether  or  not  the  word  "  owner  "  bore  the  interpretation  that 
the  Court  affixed  to  it.  There  was  room  for  doubt  whether  the 
word  in  the  Act  of  1890  was  not  open  to  two  constructions. 
Parliament  has,  to  my  mind,  put  a  definite  interpretation  upon  its 
meaning  by  the  expression  used  in  the  Rabbit  Act  1901,  and 
copied  into  the  Act  of  1902.  And  so,  if  there  were  any  doubt  as 
to  the  meaning  of  the  contested  expressions  in  the  Act  of  1902, 
that  doubt  would  be  removed  by  contrasting  them  with  the 
phrases  of  tlie  Act  of  1890 ;  and,  for  the  purpose  of  such  contrast, 
it  is  enough  to  show  that  in  the  Act  of  1890  there  was  an 
ambiguity  as  to  the  meaning  of  the  word  "  owner."  Then  we 
turn,  in  the  light  of  the  intervening  decisions,  to  the  Act  of  1902, 
and  see  the  word  "owner"  qualified  with  another  expression 
evidently  intended  to  make  clear  the  meaning  of  the  words 
"  occupier  or  owner  of  such  holding  "  and  "  owner"  of  the-holding 
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to  be  assessed.   And  when  the  word  "  then  "  is  used  in  connection   H-  ^'  ^^  ^• 
with  the  endeavoar,  it  seems  to  me  to  be  a  clear  endeavour  to       ^^^^ 
give  a  definite  meaning  to  those  two  expressions  for  the  purpose      Golds. 
of  removing  doubts  which  might  have  arisen  under  previous  j^iqr? &fco 
legislation.      Then  the  construction,  that  I  have  ventured  to  say        Ltd. 
IS  to  be  put  upon  the  42nd  section,  is  fortified  by  the  change    Largombk. 
made  when  Parliament  had  before  it  previous  legislation,  and  the      Bwtonj. 
interpretation  that  had  been  given  it,  and  Parliament  must  be 
assumed  to  have  duly  reconsidered  its  earlier  work  with  the  view 
of  making  its  intention  clearer,  and  not  of  leaving  things  as  they 
were. 

If  the  ordinary  meaning  of  these  words  is  just  what  they 
say,  and  they  cannot  be  controlled  except  by  some  such  context 
as  has  been  pointed  out  in  the  first  paragraph,  then,  unless  they 
are  so  controlled,  the  case  for  the  appellants  becomes  amply  clear. 
I  am  of  opinion  that  the  words  "  subject  to  the  provisions  of  this 
section,"  in  the  first  paragraph,  were  devised  for  the  very  purpose 
of  preventing  that  which  had  been  held  to  be  a  controlling  phrase 
from  being  any  longer  a  controlling  phrase,  and,  indeed,  of  sub- 
ordmating  it  to  what  follows ;  and  therefore  that  the  words  in 
the  last  paragraph  must  be  taken  to  mean  what  they  say  and  to 
govern  the  section. 

There  are  other  expressions  in  the  42nd  section  which 
strengthen  the  construction  this  Court  is  placing  on  the  words. 
I  need  not  refer  to  them.  I  rest  my  opinion  upon  the  considera- 
tions I  have  already  laid  down,  which  seem  to  me  to  be  sufficient. 
I  would  add  just  one  thing.  The  70th  section  of  the  Pasturea 
Protection  Act  1902  provides : — "  Whenever  by  this  Part,  any  sum 
of  money  is  expressed  to  be  charged  upon  any  private  land,  any 
person  thereafter  becoming  the  owner  of  such  land  shall  be  taken 
to  have  notice  of  such  charge,  and  shall  be  liable  to  pay  the  sum 
w  charged  or  so  much  thereof,  as  may  for  the  time  being  remain 
unpaid  as  if  he  were  the  person  originally  liable;  but  nothing 
herein  contained  shall  operate  to  discharge  the  liability  of  any 
person  originally  or  previously  liable.  Provided  always  such 
charge  shall  be  entered  in  the  rate-book  as  against  such  land 
at  the  date  of  transfer,  and  it  shall  be  the  duty  of  the  board 
when  and  so  often  as  any  land  within  the  district  becomes  charge- 
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H.  C.  OF  A.  able  with  any  sum  under  this  Part  to  have  an  entry  of  the  same 

made  as  aforesaid."    That  is  a  section  copied  from  the  62nd  section 

(ioLDs-      oi  the  Babbit  Act  1902.     It  has  been  suggests  that  it  refers  only 

MoKT  &'co    ^  rates,  because  the  proviso  declares  that  any  charge  upon  the 

Ltd.        land  shall  be  entered  in  the  rate  book.     I  cannot  find  that  it 

Largohbr.    requires  any  such  interpretation.     The  section  occurs  in  the  same 

g^[j^~j       Part  of  the  Act  as  sec.  42  and  the  connected  sections. 

There  is  thus  imposed  in  connection  with  the  charge,  which  the 
contribution  forms  upon  the  land  of  the  outside  holder,  a  distinct 
personal  liability,  and  it  would  be  impossible  to  contend  that  the 
owner  of  the  land  under  that  section  does  not  mean  the  owner 
from  time  to  time.  That  being  so,  it  seems  perfectly  clear  that 
there  is  running  with  the  land  a  charge,  and  concurrently  with 
that  charge  there  is  a  liability. 

I  am  therefore  of  opinion  that  the  appeal  should  be  allowed. 

Isaacs  J.  read  the  following  judgment.  It  is  unnecessary  to  con- 
sider whether  previous  decisions  under  prior  legislation  were  well 
founded  or  not,  but  I  should  like  to  state  formally,  as  I  indicated 
during  the  argument,  what  seems  to  me  to  be  the  connected  and 
well  settled  plan  devised  by  the  legislature  in  sees.  42  and  43  of 
the  Act. 

Sec.  42  begins  by  providing  that,  where  the  owner  (for  brevity 
I  leave  out  the  occupier)  of  land  provides  a  boundary  rabbit- 
proof  fence,  a  contribution  towards  the  cost  of  the  work  shall 
"  subject  to  the  provisions  of  this  section  "  be  pa3'able  by  the 
adjoining  owner  to  the  owner  who  incurred  the  expense.  The 
respondent  contends,  and  the  Supreme  Court  has  held,  that  the 
legislature  means  throughout  the  whole  section  to  confine  the 
right  to  receive  the  contribution,  on  the  one  hand,  and  the  liability 
to  pay  it,  on  the  other,  to  the  two  individuals  who  happen  to  be 
the  fencing  owner  and  the  adjoining  owner  at  the  time  the  work 
is  done.  But  that  is  not,  in  my  opinion,  the  meaning  of  the  sec- 
tion. The  words  "  subject  to  the  provisions  of  this  section  "  are 
e(|uivalent  to  saying  "except  as  modified  or  otherwise  pro\ided 
by  this  section,"  and  when  the  whole  section  is  examined,  it  is 
found  that  the  legislature  has  not  only  prescribed  general  con- 
ditions of  liability  for  every  case,  but  has  also  otherwise  provided 
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most  carefully  for  what  must  be  expected  sometimes  to  happen,   H.  C.  of  A. 

namely,  transmission    or   transfer   of    ownership   both   of   the 

fencing  owner  s  land,  and  the  adjoining  owner  s  land,  between      Golds- 

the  time  when  the  fence,  or  portion  of  the  fence  as  the  case  may  ^^^^^  &  Co 

be,  is  completed  and  the  time  when  the  demand  is  or  can  be  law-        Ltd. 

fully  and  effectually  made.     The  second  paragraph  of  the  first    Larcombe. 

sub-section  of  sec.  42  insists  on  b(nia  fides,  and  further  enacts 

that  no  contribution  shall  be  payable  "unless  or  until  in  the 

opinion  of  the  said  board  the  land  from  the  owner  whereof  the 

contribution  is  demanded  derives  a  benefit  therefrom."     I  may 

with  advantage  liere  read  in  connection  with  this  provision  the 

enactment  later  on  in  the  section  that  the  amount  of  contribution 

is  not  to  exceed  half  the  value  at  the  date  of  the  demand.     Now 

the  words  "  the  land  from  the  owner  whereof  the  contribution  is 

demanded"  show  clearly,  to  my  mind,  that  the   person   from 

whom  the  demand  is  to  be  made  must  at  the  time  of  the  demand 

be  the  owner  of  the  adjoining  land  ;  the  word  "  derives  "  shows 

that  the  benefit  spoken  of  must  be  a  present  one,  otherwise  the 

demand  is  futile ;  and  the  later  words  quoted  are  decisive  that 

the  owner  is  not  to  be  bound  to  pay  for  anything  more  than  his 

share  of  the  value  of  the  fence  at  the  moment  of  the  demand. 

So  far  there  is,  at  least,  a  strong  implication  that  the  operation 

of  the  section  is  not  to  be  confined  to  the  original  parties. 

But  there  are  other  words  w^hich  make  it  absolutely  necessary 
to  imply  the  more  extended  meaning.  Recollecting  that  what  I 
luay  call  the  primary  right  to  receive  and  the  primary  duty  to 
pay  in  the  first  paragraph  were  made  "  subject  to  the  provisions 
of  this  section,"  the  third  paragraph  goes  on  to  provide  in  whom 
and  when  the  right  to  receive  and  the  con-elative  duty  to  pay  the 
contribution  shall  arise. 

The  words  are  "  The  right  to  receive  such  contribution  shall 
vest" — the  word  "  vest"  is  sufficient  to  confer  the  right — "  and 
the  liability  to  pay  the  same  shall  arise" — words  equally  potent 
to  impose  the  obligation  to  pay — ^'^  when" — that  is  at  the  moment 
when—"  the  then  occupier  or  owner  of  the  holding  gives  to  the 
then  owner  of  the  land  outside  the  holding  the  prescribed  notice 
of  demand."  Parliament  has  here  marked  out  a  specific  moment 
of  time,  namely,  the  delivery  of  the  demand  ;  it  has  also  marked 
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H.  C.  or  A.   out  specific  individuals,   namely,   the   then   owners — ^the   word 

iwu/.        „  ^jj^j^ »»  being  referable  only  to  the  point  of  time  just  previously 

(ioLDs-      specified — and  it  has  declared  that  at  that  moment,  on  the  one 

MortTco    ^^^^y  *'h^  right  to  receive  shall  vest — obviously  for  the  benefit  of 

^'^^'        the  person  making  the  demand,  because  it  meant  the  demand  to 

Larcombe.   be  complied  with,  and  that  could  only  be  by  paying  the  person 

making  it — and  on  the  other  hand,  the  liability  to  pay  shall  arise 

just  as  obviously  by  the  person  of  whom  payment  is  demanded 

— supposing,   of  course,  all  other  conditions  of  the  section  are 

satisfied. 

This  personal  liability  is  followed  up  with  the  compelling 
consequence  that,  until  payment,  the  amount  of  the  contribution 
shall  be  a  charge  on  the  land,  and  that  must,  on  all  ordinary 
principles,  be  the  land  of  the  person  on  whom  the  demand  is 
made,  and  who  is  bound  to  pay. 

It  is  quite  inconceivable  to  me  that  Parliament  could  have 
intended  a  personal  demand,  made  on  A.  for  his  own  liability, 
should  have  for  its  consequence  a  charge,  not  on  any  land  of  A. 
however  much  he  might  have,  but  on  the  land  of  B.  however 
little  he  might  possess,  and  yet  this  would  be  the  ine\ntable 
result  if  the  view  taken  by  the  Supreme  Court  were  upheld. 
The  matter  does  not  stop  even  there.  A  fence  when  erected  and 
paid  for  must  be  maintained  and  repaired,  and  by  sec.  43  the 
fencing  owner  and  the  adjoining  owner  have  to  share  the  expense, 
the  adjoining  owner  being  bound  to  make  an  annual  contribution 
for  this  purpose. 

The  second  paragraph  of  sec.  43  follows  exactly  the  same 
scheme  as  sec.  42.  The  right  to  receive  a  contribution  and  the 
duty  to  maintain  and  repair  run  with  the  fencing  owner's  land ; 
while  the  liability  to  pay  the  annual  contribution  is  stated  to 
"run  with  the  land  whereof  the  owner  was  liable  to  pay  the 
aforesaid  contribution  towards  the  cost  of  the  fence."  The 
words  "liable  to  pay,"  like  the  phrase  "right  to  receive,"  corres- 
pond with  the  phraseology  of  the  third  paragraph  of  sec.  42,  and 
they  refer  to  the  obligation  after  demand,  that  is  the  obligation 
of  the  "then  owner"  immediately  on  demand.  Looked  at, 
therefore,  either  from  the  standpoint  of  literal  construction  or  of 
the  reasonable  working  of  the  Act,  I  see  no  way  of  supporting 
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the  view  taken  by  the  learned  Judges  of  the  Supreme  Court  of   H.  C.  of  A. 
Xew  South  Wales,  and  therefore  concur  in  thinking  the  appeal 
must  be  allowed.     It  may  not  be  out  of  place  to  draw  attention      0(»ld8- 
to  what  appears  to  be  a  slip  in  sec.  70  of  the  Act  in  the  use  of  the  j^jort'J^co 
word  "  Part"     The  wording  of  the  proviso  to  the  section  indicates        Ltd. 
it  waA  intended  to  apply  to  such  a  case  as  occurs  in  sec.  23,  but    Largombe. 
the  limitation  of  the  section  by  the  word  "  Part "  excludes  that 
application. 

Appeal  allowed  atid  order  appealed  from 
discharged.  Questions  answered:  (a) 
At  the  date  of  notice  ;  (6)  Yes;  (c)  Not 
so  as  to  disentitle  resjxmdcnt  to  pay 
costs  oftlte  Supreme  Court  avd  of  this 
appeal.  Case  remitted  to  the  Lavd 
Appeal  CouH. 

Solicitor,  for  the  appellants,  W.  A.  Windeyer,  for  Alexander  is 
Windeyer. 
Solicitors,  for  the  respondent,  Ellis  Jk  Batton. 

C.  A.  W. 
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Xegligtiice— Evidence—  Absence  of  direct  evideiice — Nonauil — Mining  shqft— Breach 
of  regidationa— Mining  Act  1905  (TVw.),  (5  Etiw,  VII.  Xo.  23),  sec,  182;  Fird 
Schedule,  Bides  17,20. 

In  au  action  under  sec.  182  of  the  Mining  Act  1905  (Tas.),  by  the  penoDal 
representative  of  a  miner,  who  died  from  injuries  sustained  while  working  in 
the  shaft  of  a  mine  in  which  he  was  employed  by  the  mine  owners,  claiming 
damages  for  negligence  against  the  mine  owners,  at  the  close  of  the  plaintiff's 
case  an  application  was  made  for  a  nonsuit  which  was  refused,  and,  evidence 
having  V}een  called  for  the  defendants,  the  jury  found  a  verdict  for  the 
plaintiff.  There  was  no  direct  evidence  of  the  cause  of  the  injuries,  but  a 
doctor  said  that,  in  his  opinion,  they  were  caused  by  a  descending  cage.  There 
was  other  circunistantiul  evidence.  Consistent  with  this  view  there  was  also 
evidence  that  the  cage  could  only  have  descended  in  consequence  of  a  signal 
given  by  the  deceased,  which  would  have  been  suicidal  on  his  part,  or  in 
consequence  of  the  breach  of  the  Rules  under  the  Mining  Act  1905  to  which 
the  deceased  was  a  party,  or  in  consequence  of  negligence  of  the  engine 
driver  who  was  in  charge  of  the  M'inding  engine  at  the  time  of  the  accident, 
but  who,  although  an  available  witness,  was  not  called  by  either  party. 

Held,  that  the  case  was  properly  left  to  the  jury. 

Judgment  of  the  Supreme  Court  affirmed. 


Appeal  from  the  Supreme  Court  of  Tasmania. 
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An  action  was  brought  in  the  Supreme  Court  of  Tasmania  by  H.  C.  or  A. 
Alice  Maud  Cairns,  the  pei"sonal  representative  of  William  James 
Cairns,  deceased,  against  the  Tasmania  Gold  Mining  Co.  Ltd.,  to    Tasmania 
recover  £2,000  damages.     By  the  declaration  it  was  alleged  that  ^^^^^  ^^^^^ 
Cairns,  the  deceased,  was  employed  by  the  defendant  company  in       ^  ^• 

or  about  a  certain  mine  of  the  defendant  company,  and  that,  in        

the  course  of  his  duty,  he  was  lawfully  and  properly  in  a  certain 
shaft  in  such  mine  in  which  a  certain  cage  travelled  upwards  and 
downwards.  The  first  count  alleged  that  the  defendant  company 
bv  their  servants  negligently  and  wrongfully  lowered  the  cage, 
or  negligently  caused  it  to  be  lowered,  in  consequence  whereof 
the  deceased  was  struck  by  the  cage  and  sustained  severe  injuries, 
and  was  killed.  The  second  count  alleged  that  it  was  the  duty  of 
the  defendant  company  to  provide  safe  and  proper  appliances  and 
machinery  for  the  safety  of  their  servants  lawfully  in  the  shaft, 
and  that  they  altogether  neglected  to  provide  safe  and  proper 
appliances  and  machinery  for  that  purpose,  and  in  consequence 
thereof  the  deceased,  whilst  lawfuUj^  in  the  shaft,  was  struck  by 
the  cage,  whereby  he  sustained  severe  injuries,  and  was  killed. 
The  third  count  alleged  that  the  defendant  company  negligently 
and  wrongfully  omitted  and  failed  to  observe  the  provisions 
contained  in  cei-tain  Rules  of  the  First  Schedule  to  the  Mining 
Act  1905,  and  in  consequence  thereof  the  deceased,  whilst  lawfully 
in  the  shaft,  was  struck  by  the  cage  and  sustained  severe  injuries, 
and  was  killed. 

After  a  first  trial,  at  which  the  jury  found  a  verdict  for  the 
pUintiff  with  £500  damages,  which  was  set  aside,  the  action  was 
tried  before  Clark  J.  and  a  jury.  At  the  close  of  the  plaintiff  s 
case  counsel  for  the  defendants  applied  for  a  nonsuit  on  the 
^ound  that  there  was  no  evidence  to  go  to  the  jury. 

The  learned  Judge  refused  the  application,  but  reserved  leave 
to  the  defendants  to  move  the  Full  Court  for  a  nonsuit.  The 
defendants  then  called  evidence,  and  the  jury  found  a  verdict  for 
the  plaintiff  for  £1,000.  Subsequently  a  motion  was  made  to  the 
Full  Court  by  the  defendants  to  set  aside  the  verdict  and  to 
enter  a  nonsuit  or  judgment  for  the  defendants.  That  motion 
having  been  dismissed  and  judgment  entered  for  the  plaintiff  for 
£1,000  with  costs,  the  defendants  now  appealed  to  the  High  Court. 

TOI*  V.  19 


282  HIGH   CX)URT  [1903. 

H.  C.  Of  A.       The  evidence  is  sufficiently  set  out  in  the  judgments  hereunder. 
1908. 

Tasmania         Waterliouae   and   Bryant,  for  the  appellants.      The  onus    of 

^' Co  YJtd ^°  proof  was  on  the  plaintiff  of  proving  that  Cairns  received  his 

«^-  injuries  in  consequence  of  the  negligence  of  the  defendant  com- 

pany.     There  was  no  direct  evidence  of,  nor  do  the  facts  proved 

afford  any  reasonable  inference  as  to,  the  cause  of  the  injuries  to 
Cairns.  All  that  was  proved  is  that  he  was  injured  in  the  mine 
at  the  400ft.  level.  Everything  else  was  left  to  conjecture.  In 
these  circumstances,  even  if  there  were  evidence  of  negligence  on 
the  part  of  the  defendant  company,  the  case  should  not  have 
been  left  to  the  jury :  Wakelin  v.  London  and  South  Western 
Railway  Co,  (1);  Avery  v.  Boivden  (2). 

[Isaacs  J.  referred  to  Povfifret  v.  Lancaahirt  and  Yorkshire 
Railway  Co,  (3).] 

The  only  state  of  facts  which  will  support  the  plaintiff  s  case 
is  that  Cairns  was  struck  by  a  descending  cage,  but  there  are 
other  equally  probable  ways  in  which  his  injuries  could  have  been 
caused,  and,  if  he  was  injured  in  any  one  of  those  ways,  it  was 
primarily  due  to  his  own  negligence.  Even  if  there  were  evi- 
dence that  Cairns  was  struck  by  a  descending  cage,  there  is  no 
evidence  of  any  negligence  on  the  part  of  the  defendant  company. 
Assuming  that  the  cage  was  lowered  in  accordance  with  the 
signals  arranged  between  Bealey  and  the  men  working  in  the 
shaft — of  which  there  is  no  evidence — that,  under  the  circum- 
stances, would  not  be  a  breach  of  Rule  20  of  the  Rules  under  the 
Mining  Act  1905,  so  as  to  be  evidence  of  negligence  on  the  part 
of  the  defendant  company  ;  besides,  it  has  never  been  suggested 
on  the  part  of  the  plaintiff  that  such  an  arrangement  would  be  in 
breach  of  the  Rule.  No  conclusion  adverse  to  the  defendant 
company  can  be  drawn  from  the  fact  that  Bealej'^  was  not  called 
as  a  witness.  There  was  no  evidence  of  negligence  on  his  part, 
so  that  there  was  nothing  for  him  to  answer:  ATKewen  v. 
Cotching  (4). 

[Isaacs  J.  referred  to  Stephen's  Digest  of  tlie  Law  of  Evidence, 

(1)  J2  App.  Cas,,  41  ;  (1896)  1  Q.B..  (.3)  (1903)  2  K.B.,  718. 
189  (u).                                                                   (4)  27  L.J.  Ex.,  41. 

(2)  6  El.  &  BL,  953,  at  p.  972. 
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5th  ed,  art  96,  p.  Ill ;  Aihgvs  v.  London,  Tilbury  aiid  Southend   H.  0.  of  a. 
lU'duuy  Co.  (1).]  ^^ 

Under  sec.  182  of  the  Mining  Act  1905,  contributory  negligence    Tarmakia 
is  an  answer  in  an  action  for  ordinary  negligence,  although  it  is     q^   ltd.^*' 
not  an  answer  to  an  action  for  negligence  based  on  a  breach  of  the      _  *• 

Rules.     The  evidence  of  Dr.  Graham  is  not  evidence  as  to  how       

the  accident  happened,  but  is  merely  an  expression  of  his  opinion 
that  the  injuries  were  such  as  could  have  been  inflicted  by  a 
descending  cage. 

[Counsel  also  referred  to  Coioie  v.  Berry  Consols  Extended  Geld 
Mining  Co.  (2) ;  Laurenson  v.  Count  Bismarck  Gold  Mining  Co. 
(3) ;  Neville  v.  Lord  Nelson  Gold  Mining  Co,  No  Liability  (4).] 

Lodge  and  Crisp,  for  the  respondent.  There  was  evidence  to 
go  to  the  jury  both  as  to  how  the  accident  happened  and  as  to 
negligence  of  the  defendants.  It  was  assumed  throughout  the 
whole  conduct  of  the  case  in  the  State  Court  that,  immediately 
before  the  happening  of  the  accident,  the  cage  was  raised  clear 
above  the  400ft.  level.  There  was  evidence  to  support  that 
assamption.  That  being  so,  there  was  evidence  from  which  the 
jury  might  reasonably  conclude  that  Cairns  was  injured  by  the 
descending  cage,  and  Dr.  Graham's  evidence  supports  that  con- 
clusion. The  question  then  is,  was  there  evidence  of  negligence 
on  the  part  of  the  defendant  company  ?  The  facts  proved  by  the 
plaintiff  were  such  that,  without  evidence  being  given  by  the 
defendant  company  to  explain  them,  the  jury  could  find  that  the 
accident  was  due  to  the  negligence  of  the  defendant  company : 
Byrne  v.  Boodle  (5). 

[Griffith  C.J.  referred  to  Brown  v.  Great  Western  Railway 
Co.  (6).] 

The  defendant  company  having  called  evidence,  the  fact  that 
they  did  not  call  Bealey,  who  alone  could  give  evidence  as  to  how 
the  cage  came  to  descend,  affects  the  quantum  of  evidence  neces- 
sary to  allow  the  case  to  go  to  the  jury.  There  were  such  breaches 
of  the  Rules,  and  they  were  so  intimately  connected  with  the 
accident,  that  the  jury  might  reasonably  infer  negligence. 

(1)  22  T.L.R.,  222.  (4)  (iy05)  V.L.R.,  242 ;  26  A.L.T..  160. 

12)  24  V.L.R.,  319  ;  20  A.L.T.,  124.        (5)  2  H.  &  C,  722  ;  33  L.J.  Ex.,  13. 

13)  4  V.L.R.  (L.),  83.  (6)  1  T.L.R.,  406. 
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H.  C.  OP  A.       [Counsel  also  referred  to  0'Halloi*an  v.  Great  Boulder  Pro- 
ptnetary  Mining  Co.  (1).] 

Tasmania 
^^^l'^^^^      £7'yan^    in    reply   referred   to   Simson   v.   London    Genend 
V.  Omnibus  Co,  (2) :  Fenna  v.  Clare  &  Co,  (3) ;  East  Indian  Rail- 

Cairks.  \    /  '  \    /  ' 

'      way  Co.  V.  Kalidas  Mukerjee  (4).] 

Cur,  adv.  vult. 

The  following  judgments  were  read : — 
Feb.  21.  Griffith  C.J.     This   was   an  action   by   the  respondent,  as 

personal  representative  of  W.  J.  Cairns  deceased,  claiming 
damages  for  injuries  which  were  sustained  by  him  while  in 
the  employment  of  the  appellants  as  a  miner,  and  which  resulted 
in  his  death.  The  first  count  of  the  declaration  as  finally 
amended  was  for  negligence  in  lowering  a  cage  in  consequence  of 
which  Cairns  was  struck  by  it.  The  second  count  was  for 
negligence  in  failing  to  provide  proper  appliances  in  the  shaft, 
and  the  third  for  negligence  in  failing  to  observe  the  Rules 
contained  in  the  Mining  Act  1905.  The  action  was  twice  tried. 
At  the  first  trial  the  jury  found  a  geneittl  verdict  for  the  plaintiff 
with  £500  damages.  This  verdict  having  been  set  aside,  a  new 
trial  resulted  in  a  verdict  for  £1,000.  A  rule  nisi  for  a  new 
trial  or  to  enter  a  nonsuit  was  granted  and  discharged,  and  this 
appeal  was  brought  from  that  decision. 

The  substantial  ground  of  appeal  is  that  upon  the  evidence  it 
is  quite  uncertain  whether  the  injuries  which  caused  Cainis' 
death  were  due  to  some  negligence  for  which  the  defendants 
were  responsible,  or  to  the  negligence  of  Cairns  himself,  or  wei*e 
the  result  of  pure  accident,  and  it  is  contended  that,  there  being 
nothing  to  incline  the  balance  of  probability  either  way,  the 
defendants  are  entitled  to  judgment. 

The  accident — usins:  that  term  in  a  neutral  sense — occurred  at 
the  400ft.  level  of  the  defendants'  mine,  where  Cairns  was 
employed  alone.  In  compliance  with  a  signal  given  by  him,  he 
was  drawn  up  to  the  surface,  when  he  was  found  to  be  suflering 
from  the  eflfects  of  a  severe  blow  on  the  right  lower  jaw  which 

(1)  3  W.A.  L.R.,  41.  (3)  (1895)  1  Q.B.,  199. 

(2)  L.R.  8  C.P.,  390,  at  p.  392.  (4)  (1901)  A.C.,  396,  at  p.  401. 
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had  inflicted  two  incised  wounds,  apparently  caused  by  a  sharp 

edged  body,  and  had  detached  a  portion  of  the  jaw-bone  containing 

four  teeth.     He  was  unable  to  speak,  but  muttered    the  word    Tasmania 

"cage,"  pointing  to  his  mouth.     On  another  occasion,  in  answer  ^^^^  ltd.^'* 

to  an  inquiry  as  to  the  cause  of  his  injuries,  he  passed  his  hand  ^- 

over  his  head  with  a  circular  movement  of  his  arm.     He  died       

two  or  three  days  afterwards.  There  was  no  other  direct 
evidence  as  to  the  circumstances  of  the  accident.  But  there  was 
a  good  deal  of  circumstantial  evidence,  which  was  sufficient,  if 
believed,  to  establish  beyond  reasonable  doubt  the  actual  circum- 
stances. 

A  medical  witness  called  by  the  defenda;its  said  that  in  his 
opinion  Cairns  received  his  injuries  from  a  descent  of  the  cage 
upon  him  while  he  was  in  a  kneeling  position  and  looking 
upwards.  We  are  informed  by  counsel  that  this  view  was 
accepted  by  both  sides  at  the  trial.  From  the  nature  of  the 
injuries  themselves,  and  fortified  by  this  opinion,  the  jury  might 
reasonably  conclude  that  they  were  so  caused.  It  follows  that 
immediately  before  the  accident  the  cage  must  have  been  sus- 
peoded  above  the  400ft.  level.  From  this  fact,  with  other  facts 
to  which  I  will  call  attention,  several  others  may  be  inferred 
with  such  a  high  degree  of  probability  as  to  amount  almost  to 
certainty. 

At  the  time  of  the  accident  Cairns  was,   as  already   stated, 

employed   alone   at   the   400ft.    level.      Two    other    men    were 

employed  at  the  900ft.  level  in  filling  and  loading  trucks  with 

material  to  be  used  in   making   concrete   at  the   upper   level. 

These  they  sent  up  to  Cairns,  whose  duty  it  was  to  wheel  the 

truck  containing  the  material  out  of  the  cage,  empty  it,  return  it 

to  the  cage,  and  send  it  down  to  the  lower  level.     One  of  the 

compartments  of  the  shaft  was  exclusively  used  for  this  cage. 

The  average  time  that  elapsed  between  the  successive  despatches 

of  the  truck  from  the  lower  level  to  Cairns  was  about  a  quarter 

of  an  hour.     In  order  to  provide  a  resting  place  for  the  cage  at 

the  400ft.  level,  so  that  the  truck  might  be  wheeled  out  of  it, 

temporary  appliances  had  been  constructed  in  the  shaft  consisting 

of  two  pieces  of  railway  iron  described  as  bearers,  resting  and 

sliding  upon  fixed  bars  parallel  to  the  sides  of  the  compartment. 


286  HIGH   COURT  [1908. 

H.  C.  OF  A.  and  attached  to  a  mechanism  moved  by  a  lever,  by  which  the 
bearers  could  be  brought  out  towards  each  other  from  the  ends 

Tasmania    oi  the  compartment  towards  the  middle  so  as  to  form  a  support- 
^^o  ^TD  ^^  ^^^  ^  descending  cage,  or  could  be  pushed  apart  and  under  tlie 
V.  edges  of  the  plats  at  either  end,  so  as  to  leave  a  clear  opening  for 
the  cage  to  pass,  whether  ascending  or  descending. 

orifflth  C.J.  Unless  they  were  in  this  position  the  cage  could  neither  ascend 
nor  descend  past  the  level.  The  actual  mode  of  working  was  as 
follows  : — When  the  men  at  the  900ft.  level  had  placed  a  full 
truck  in  the  cage  they  gave  the  signal  to  hoist — one  knock — which, 
by  arrangement  between  them,  Cairns  and  the  engine  driver, 
was  to  be  taken  to  mean  that  the  cage  should  be  hoisted  to  a  little 
above  the  400ft.  level,  then  stopped  for  a  short  time  so  as  to 
enable  Cairns  to  get  the  bearers  in  position,  and  then  (after  this 
short  and  indefinite  time)  lowered  upon  the  bearers,  which,  as  was 
assumed,  would  be  in  their  proper  places.  During  this  short 
time  Cairns  would  by  a  simple  movement  of  the  lever  put  them 
there.  I  pause  to  observe  that  this  arrangement  as  to  signalling 
was  a  plain  violation  of  the  statutory  Rules. 

On  the  day  of  the  accident  Cairns  went  down  the  mine  at 
about  3.30  p.m.  The  miner  who  worked  at  the  400ft.  level  in 
the  preceding  shift  said  that,  when  he  left,  the  mechanism  was  in 
good  working  order.  After  Cairns  went  down  a  truck  was  sent 
up  to  him  from  the  900ft.  level,  emptied,  and  returned.  As  this 
operation  occupied  about  the  usual  time,  it  may  be  inferred  that 
the  lever  apparatus  was  still  in  working  order,  but  it  is  not,  I 
think,  material  whether  it  was  or  not.  A  second  ti"uck  was  then 
filled  and  sent  up,  but  it  did  not  come  back. 

In  fact  it  was  not  taken  out  of  the  cage  by  Cairns,  and  he  was 
found  lying  upon  it  when  taken  to  the  surface  as  already  stated, 
which  was  about  an  hour  afterwards.  But,  since  the  ascending 
cage  passed  the  400ft.  level  and  ultimately  reached  the  surface, 
it  follows  that,  when  it  went  up,  the  shaft  was  free  from  obstruc- 
tions at  that  level.  There  was,  indeed,  no  reason  why  Cairns 
should  have  done  anything  to  obstruct  it,  since,  when  he  with- 
drew the  bearers,  as  he  must  have  done  after  the  first  load  had 
been  taken  out,  he  expected  another  truck  to  come  up  in  a  few 
minutes.      We  thus  arrive  with  certainty  at  another  important 
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fact,  viz.,  that  the  cage  had  been  hoisted  from  the  900ft.  level   H.  C.  of  a. 
to  some  (unknown)  distance  above  the  400ft.  level,  whence  it 
descended  and  struck  Caims.     What,  then,  was  he  doing  when  it    Tasmania 
struck  him  ?      This  question  is  also  answered  by  circumstantial  ^^  ^^  ^^' 
evidence.     Shortly  after  Caims  had  been  brought  to  the  surface,  '^• 

a  party  went  down  in  the  same  cage  (which  still  contained  the       

truck  load  of  material)  to  the  400ft.  level,  where  they  found    °'*"***  ^•''• 
that  the  mechanism  already  referred  to  had  been  partially  dis- 
mantled.    They  also  found  that  a  strip  of  wrought  iron,  which 
had  formed  what  was  called   the  quadrant  lever,  and   which 
worked  on  a  central  pin,  being  connected  by  bolts  at  its  upper 
and  lower  ends  to  iron  straps  extending  to  the  bearers  at  the 
eastern  side  of  the  shaft,  had  been  forcibly  bent  upwards  from 
below.    The  bolt  at  the  top  had  been  taken  out,  the  straps  had  been 
disconnected  from  the  lever  but  left  attached  to  the  bearers,  and 
the  bolt  replaced.      Similar  straps  on  the  western  side  had  been 
also  disconnected  from  the  lever,  but  left  attached  to  the  bearers. 
This  work   must  have   been   done  by  Cairns,  and   must  have 
occupied  some  minutes  of  time.     From  the  condition  in  which  he 
arrived  at  the  surface,  it  is  a  reasonable  inference  that  he  could 
not  have  done  the  work  after  receiving  the  blow. 

It  follows  that  the  jury  might  find,  as  a  fact,  that  he  did  the 
work  after  the  cage  had  ascended  past  the  level  either  on  its  first 
or  second  ascent. 

Some  argument  was  addressed  to  us  as  to  the  cause  of  the 
derangement  of  the  mechanism,  and  it  was  contended  that  it  must 
have  occurred  at  the  second  ascent  of  the  cage,  and  was  probably 
caused  by  some  part  of  the  ascending  body  catching  the  lower 
end  of  the   quadrant  lever.     It  seems  to   me,  however,  to   be 
immaterial  whether  the  derangement  was  caused  at  the  first  or 
second  ascent  of  the  cage,  and  equally  immaterial  to  determine 
how  it  was  caused.     The  physical  facts  observed  show  that  the 
mechanism  had  been  disarranged,  that  this  disarrangement  was 
not  such  as  to  prevent  the  upward  passage  of  the  cage,  and  that 
Caims  endeavoured  to  disconnect  the  mechanism.     His  object 
Vfts,  apparently,  to  enable  him  to  put  the  bearers  in  place  with- 
out the  aid  of  the  lever  mechanism,  which  would  not  work. 
This  could  be  done  with  some  little  difficulty  by  hand,  as  was  in 
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H.  C.  OF  A.   fact  done  later  in  the  day  by  the  party  who  went  down  after  the 

J^        accident. 
Tasmania        I  have  mentioned  that  the  straps  were  not  disconnected  from 
Co.  Ltd.**^  ^^®  bearers.     The  free  ends  were  placed  so  as  to  rest  upon  the 
'••  centre  pieces  of  the  shaft,  and  by  pulling  upon  them  the  bearers 

might  be  brought  out  from  beneath  the  plats.     In  fact  one  end 

'of  one  of  them  had  been  brought  out  for  a  short  distance.  If, 
then,  the  disarrangement  occurred  at  the  first  ascent  of  the  cage, 
it  is  probable  that  Cairns  would  have  made  the  disconnection 
immediately  after  the  cage  went  down,  and  in  preparation  for 
the  next  ascent.  The  cage  having  then  ascended,  and  having 
stopped  above  the  level  in  obedience  to  what  was  called  the  con- 
ventional signal,  he  would  try  to  pull  the  bearers  into  position 
by  means  of  the  straps,  and  had  in  fact  begun  to  pull  one  of  them, 
when — again  in  obedience  to  the  conventional  signal — the  cage 
without  any  further  warning  was  lowered  upon  him. 

If,  on  the  other  hand,  the  disarrangement  occurred  at  the  time 
of  the  second  ascent,  the  cage  must  have  been  suspended  above 
him  for  a  sufficient  time  to  enable  him  to  make  the  disconnection 
described. 

It  was  pointed  out  by  the  learned  Judge  who  presided  at  the 
second  trial  {Clark  J.,  whose  lamented  death  has  since  deprived 
the  State  of  the  benefit  of  his  learning  and  ability)  that  if  the 
cage  was  lowered  upon  Cairns  (as  the  jury  might  reasonably 
believe)  it  must  have  been  lowered  either 

(1)  in  response  to  a  signal  from  Cairns,  or 

(2)  without  a  signal  from  him,  or 

(3)  by  being  negligently  allowed  to  drop  by  what  was  called 

a  "  creep  "  of  the  engine. 

Evidence  was  adduced  on  both  sides  on  the  question  whether, 
having  regard  to  the  construction  of  the  engine  in  use,  the  cage, 
if  suspended  in  the  shaft,  could  have  dropped  without  the  active 
intervention  of  the  engine  driver,  and  upon  this  evidence  the  jury 
might  reasonably  infer  that  it  was  very  likely  to  do  so  unless 
special  care  was  taken. 

The  first  hypothesis,  that  the  cage  was  lowered  in  response  to 
a  signal  from  Cairns  while  he  was  engaged  on  a  task  which 
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required  him  to  be  on  his  knees  on  the  plat  exposed  to  the  risk   ^-  C.  of  a. 

of  being  struck,  is  highly  improbable.  ^ ' 

The  only  person  who  could  give  direct  evidence  on  this  point    Tasmania 
was  the  man  in  charge  of  the  winding-engine.     He  was  ^lot  ^^^  ^^to**" 
called  for  the  defendants,  although  he  was  available  as  a  witness.       ,  ^' 

/^         .  t      ■  .  VyAIRNS. 

tonsidenng,  then,  that  a  signal  by  Cairns  to  lower  the  cage 
when  he  was  either  engaged  in  disconnecting  the  mechanism  or 
in  trying  to  pull  out  the  bearers  would  have  been  almost  suicidal, 
I  think  that  the  jury  were  justified,  in  the  absence  of  any 
evidence  to  support  this  hypothesis — which  evidence,  if  the 
hypothesis  was  true,  was  available — in  rejecting  it.  If  it  is 
rejected,  it  is  immaterial  whether  the  second  or  third  hypothesis 
is  accepted.  For,  if  the  engine  driver  lowered  the  cage  without 
a  fresh  signal,  he  was  acting  in  clear  violation  of  the  Rules, 
which  require  that  there  shall  be  a  definite  code  of  signals  posted 
up  in  the  mine,  and  that  any  departure  from  them  shall  be  an 
offence  against  the  Act  (Rule  20).  Lowering  the  cage  in  obedi- 
ence to  what  was  called  the  conventional  signal  was  not  in 
accordance  with  the  code,  and  was  therefore  (as  already  said)  a 
non-observance  of  the  Rules. 

Sec  182  of  the  Act  provides  that : — "  If  any  person  employed 
in  or  about  any  mine  or  works  suflTers  injury  in  person  or  is 
killed —  I.  Owing  to  the  negligence  of  the  owner  of  such  mine  or 
works,  or  his  agents  or  servants :  or,  ii.  Owing  to  the  non-observ- 
ance in  any  such  mine  or  works  of  any  of  the  provisions  of  this 
Act,  such  non-obeervance  not  being  solely  due  to  the  negligence 
of  the  person  so  injured  or  killed,  the  person  injured,  or  his 
personal  representatives  or  the  personal  representatives  of  the 
person  so  killed,  may,  in  any  Court  of  competent  jurisdiction, 
recover  from  the  owner  of  such  mine  or  works,  as  the  case  may 
be,  compensation  by  way  of  damages,  as  for  a  tort  committed  by 
such  owner :  Provided  that  in  estimating  the  damages  due  regard 
shall  be  had  to  the  extent  (if  any)  to  which  the  person  injured  or 
killed  contributed  by  any  negligence  on  his  own  part  to  the  injury 
or  deatL" 

If,  therefore,  the  accident  occurred  from  a  pon-observance  of 
Ae  Rules,  the  defendants  have  no  defence  to  the  action.     No 
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H.  C.  OF  A.  point  was  made  as  to  any  such  negligence  on  the  part  of  Cairns 
as  should  be  taken  into  consideration  in  reduction  of  damages. 

If  the  third  hypothesis  is  accepted,  the  accident  occurred 
through  the  negligence  of  the  engine  driver,  for  which  it  is  not 
disputed  that  the  defendants  are  liable. 

It  was  suggested  to  us  that  it  is  probable  that,  after  the  cage 
had  passed  the  400ft.  level  on  the  second  ascent,  Cairns  gave 
signals  to  hoist  the  cage  and  keep  it  hoisted,  so  as  to  give  him 
time  to  prepare  the  bearers  to  receive  it  at  the  level,  since,  if  the 
conventional  signal  had  been  observed,  it  would  have  probably 
caused  a  descent  of  the  cage  before  he  had  time  to  finish  his  task. 
If  he  did  not  give  such  signals,  the  accident  obviously  arose  from 
obedience  to  the  conventional  signal,  which  was  a  non-observance 
of  the  Rules  for  which  the  defendants  are  responsible.  If  he  did 
give  them,  and  the  cage  was  hoisted,  then  its  descent,  whether 
without  a  further  signal  or  by  means  of  the  carelessness  of  the 
driver,  would,  as  already  shown,  be  negligence  for  which  the 
defendants  are  equally  responsible.  The  only  person  who  could 
give  evidence  on  this  point  was  not  called  by  the  defendants. 

It  follows,  in  my  opinion,  that,  if  Cairns  was  struck  by  the 
descending  cage,  there  was  evidence  from  which  reasonable  men 
might  infer  that  that  descent  was  due  either  to  the  negligence  of 
the  defendants'  servants  or  to  a  non-observance  of  the  Rules. 

There  is  a  further  point  deserving  of  mention.  The  winding 
gear  in  use  had  no  indicator  as  required  by  the  Rules  to  show  to 
the  engine  driver  the  position  of  the  cage  in  the  shaft.  He  had, 
in  fact,  nothing  to  guide  him  but  a  piece  of  spunyarn  (one  of  20 
pieces)  on  the  rope  to  indicate  that  the  cage  was  at  the  400ft. 
level,  so  that  he  might  very  easily  have  misjudged  the  extent  to 
which  he  lowered  the  cage.  If  this  was  the  cause  of  the  accident 
the  defendants  were  clearly  responsible. 

It  appeal's,  as  already  stated,  to  have  been  assumed  at  the  trial 
that  the  blow  was  struck  by  the  descending  cage.  In  the  argu- 
ment before  us,  however,  some  other  possible  causes  of  the 
accident  were  suggested.  It  was  said  that  the  blow  might  have 
been  given  by  the  top  of  the  ascending  cage  while  Cairns  was 
stooping  over  the  shaft.  In  this  view  the  disarrangement  of  the 
mechanism  must  have  occurred  before  the  second  ascent.     But  the 


Griffith  G.J. 


5  C.L.R.]  OF  AUSTRALIA.  291 

hypothesis  is  rendered  improbable  by  the  nature  of  the  wounds,    H.  C.  of  A. 
since  the  part  of  the  ascending  cage  which  would  have  struck  ^ 

him  would  have  been  the  rounded  bonnet  or  cover  of  the  cage    Tasmania 
which  would  be  ascending  slowly  in  anticipation  of  being  stopped.  ^'*^^  ^t^^" 
It  was  also  suggested  that  the  ascending  cage  might  have  caught  *• 

aDd  lifted  up  one  of  the  bearers,  which  might  have  fallen  back 
and  struck  Cairns.  In  this  event  the  bearer  must  have  fallen 
upon  the  plat.  It  was,  however,  found  in  its  proper  place  under 
the  plat,  where,  in  this  view,  it  must  have  been  replaced  by 
Cairns  after  the  blow,  which  is  highly  improbable,  both  from  the 
weight  of  the  bearer  itself  and  from  his  condition. 

In  my  opinion  there  was  abundant  evidence  from  which 
reasonable  men  might  find  that  the  injuries  were  caused  by  negli- 
gence or  non-observance  of  Rules  for  which  the  defendants  were 
responsible. 

The  appeal  must  therefore  be  dismissed. 


Barton  J.  The  real  question  in  this  case  is  whether  the  facts, 
as  stated  by  the  Chief  Justice,  furnish  evidence  on  which  a  jurj- 
might  reasonably  aflSrm  the  issue  to  be  proved. 

I  agree  with  His  Honor  in  the  conclusion  at  which  he  has 

arrived    In  saying  so  I  apply  to  the  argument  most  strongly 

pressed  for  the  appellants  the  words  of  Kay  L.J.  in  the  case  of 

SmiV/i  V.  8ouih  Eastern  Railway  Co.  (1)  : — "  It  was  said  that  the 

tacts  were  equally  consistent  with  the  accident  having  been  due 

to  want  of  care  on  the  part  of  the  deceased  man  himself  as  with 

its  having  been  caused  by  the  defendant's  negligence,  and,  where 

that  is  so,  the  law  is  that  the  Judge  ought  to  hold  that  there  is 

DO  question  for  the  jury  to  decide.     I  venture  to  say,  with  all 

respect  for  those  who  hold  a  different  opinion,  that  as  long  as  we 

have  trial  by  jury  and  juries  are  judges  of  the  facts,  it  should  be 

a  very  exceptional  case  in  which  the  Judge  could  so  weigh  the 

facts  and  say  that  their  weight  on  the  one  side  and  the  other  was 

exactly  equal.     There  may  be  such  cases,  and  the  House  of  Lords 

»eems  to  have  considered  that  there  might  be.    I  can  only  say 

that  I  think  they  must  be  very  rare,  and  I  certainly  do  not  think 

that  the  present  case  is  one  of  them." 

(1)  (1896)  1  Q.B.,  178,  at  188. 
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H.  C.  OF  A.       I  am  of  opinion  that  there  was  sufficient  evidence  to  go  to  the 

^ '^       j^ry,  and  sufficient  evidence  to  support  their  verdict  of  negligence 

Tasmania  on  the  part  of  the  appellant  company  causing  the  accident, 
^0*0.  ^.tT^  whethef  on  the  1st  or  the  3rd  count  of  the  declaration,  although 
the  negligence  is  to  be  inferred  largely  from  circumstantial  evi- 
dence. In  saying  this  I  do  not  forget  the  rule  stated  by  WilUs  J.  in 
the  case  of  Daniel  v.  Metropolitan  Railway  Co.  (1)  approved  of  iu 
the  House  of  Lords  (2),  namely: — "It  is  necessary  for  the  plaintiif 
to  establish  by  evidence  circumstances  from  which  it  may  fairly 
be  inferred  that  there  is  reasonable  probability  that  the  accident 
resulted  from  the  want  of  some  precaution  which  the  defendants 
might  and  ought  to  have  resorted  to  :  and  I  go  further,  and  say 
that  the  plaintiff*  should  also  show  with  reasonable  certainty  what 
particular  precaution  sliould  have  been  taken."  It  has,  I  think, 
been  shown  in  the  judgment  just  delivered  that  the  case  proved 
wan-ants  the  inference  that  the  blow  which  caused  the  death  of 
Cairns  was  caused  by  the  descent  of  the  cage  upon  him,  that 
descent  at  the  particular  time  being  caused  by  the  negligence  of 
the  company,  that  is,  by  the  cage  having  been  either  lowered  or 
allowed  to  drop  by  the  engine  driver  without  any  signal  from 
Cairns.  As  Clark  J.  has  said,  the  appellant  company  "is  in 
either  of  these  cases  responsible  for  any  consequence  to  Cairns 
which  was  not  immediately  produced  by  his  own  negligence."  I 
do  not  find  anj^  evidence  that  the  injuries  were  caused  by  any 
contributory  negligence  of  Cairns,  disentitling  the  plaintiff  to 
succeed.  There  were,  indeed,  hypotheses  to  that  effect,  but  the 
jury  were  entitled  to  disregard  them,  and  they  could  within  reason 
so  connect  the  company's  negligence  with  the  accident  as  to  say 
that  the  one  was,  on  the  whole,  the  cause  of  the  other.  Person- 
ally, I  think  the  case  is  one  of  some  difficulty,  but  I  cannot  say 
that  it  was  not  a  proper  case  to  leave  to  the  jury,  nor,  if  called  on 
to  decide  whether  the  verdict  was  one  which  they  could  reason- 
ably have  found,  can  I  say  that  it  was  not  such  a  verdict.  I  am, 
therefore,  of  opinion  that  the  appeal  must  be  dismissed. 


Isaacs  J.     This  is  a  case  really  involving  no  question  of  law, 
but  merely  the  application  of  a  well  established  principle  that. 


(1)  L.R.  3  C.P.,  216,  at  p.  222. 


(2)  L.R.  5.  H.L.,  45. 


5C.L.R.] 


OF  AUSTRALIA. 


293 


('OLD  MlNIlCG 

Co.  Ltd. 

V. 

Cairns. 
Isaacs  J. 


before  a  plaintiff  can  succeed  in  maintaining  a  verdict  for  negli-   H*  C.  of  A 

1  Qflfi 

gence,  he  must  prove  that  the  defendant  was  negligent  and 
thereby  caused  him  damage.  He  may  do  that  by  direct  evidence  Tasmania 
whicli,  if  believed,  at  once  completes  his  case ;  or  he  may  do  it  by 
proving  collateral  facts  which,  being  believed,  lead  to  a  reasonable 
inference  of  the  ultimate  fact  sought  to  be  established.  The 
facts  of  different  cases  naturally  vary,  and  whether  in  any  par- 
ticular case  tlie  collateral  facts  deposed  to  are  sufficient  for  the 
purpose  must  depend  upon  a  consideration  of  the  whole  circum- 
stances. Wakelin  v.  London  and  South  Western  Railway  Co. 
(1),  which  has  been  relied  on  here  for  the  defendants,  may  be  at 
once  put  aside,  because  it  was  bare  of  any  evidence  throwing 
light  on  the  manner  in  which  the  deceased  met  his  death,  except 
that  he  was  run  over  bv  a  train  which  did  not  whistle  when  it 
should  have  whistled.  As  to  whether  he  saw  the  train  coming 
—and  he  could  have  seen  it  at  a  distance  of  at  least  nearly  half 
a  mile  away — or  whether  he  took  his  chances  of  getting  across  in 
time,  nothing  appeared,  and  the  case  was  just  as  consistent  with 
his  death  being  unconnected  with  the  defendant's  absence  of  care 
as  it  was  with  being  the  result  of  the  defendant's  negligence. 

But  here  there  are  a  number  of  circumstances  sworn  to  on  one 
side  or  the  other  which,  in  my  opinion,  give  a  start  to  the  plain- 
tilTs  case,  that  is  to  say,  they  are  such  as  a  jury  of  men  of  the 
world  may  fairly  look  at  and  draw  from  them  a  reasonable  con- 
dosion  as  to  how  Cairns  met  with  the  injuries  that  caused  his 
death. 

Now,  the  evidence  of  Dr.  Graham,  obviously  based  on  the 
nature  and  position  of  the  injuries,  is  very  clear  and  distinct,  and 
if  believed,  would  lead  the  juiy  to  a  definite  and  certain  com- 
mencing poinL 

He  is  called  to  refute  Dr,  Ramsay  s  theory  as  to  the  creep,  and 
is  supported  by  Dr.  Clemons.  He  says: — "I  believe  that  he 
received  his  injuries  from  a  descent  of  the  cage  wliile  he  was  in 
a  kneeling  position  and  looking  upwards — his  head  was  free — 
the  mark  of  a  bruise  might  be  visible  on  the  back  of  his  neck  on 
the  next  day  to  the  extent  of  four  or  five  inches  but  it  would  not 
represent  a  serious  injury.     I  think  that   the   injury   was   the 

(1)  12  App.  Cas.,  41  ;  (1S96)  1  Q.B.,  189  (n). 
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luickly  in  contract  with  him  ;  the  injuries  he  had  received  to  his 
Tasmania    j^-w  would  be  sufficient  to  produce  pain  all  round  his  neck ;  the 
G()LD  ^JNiNG  biQ^  Qf  tijg  cage  may  have  rolled  him  into  the  chamber  behind 

i*-  him;    his  mental  condition  was  a  slisfht  indication  that  he  had 
Caikns. 
received   his   injuries   by   a   quick    blow  and  not   from  a  slow 

i«ucti  J.      pressure." 

Now  that  evidence  involves : — 

(1)  That  the  injury  arose  from  impact  with  the  cage. 

(2)  That  Cairns  was  in  a  kneeling  position  looking  upwards 

when  the  injuries  were  received. 

(3)  That  the  cage  was  then  descending  quickly,  that  is,  in 

contra-distinction  to  the  slow  and  comparatively  speak- 
ing imperceptible  movement  of  a  creeping  cage,  which 
would  not  directly  wound  but  would  crush. 
There  is  nothing  in  the  evidence  inconsistent  with  this  opinion, 
and  having  been  advanced  as  material  testimony  by  the  defend- 
ants' counsel,  it  cannot  be  regarded  as  unimportant. 

Various  theories  have  been  urged  by  learned  counsel  as  to  the 
mode  in  which  the  accident  happened.  Objections  of  more  or 
less  weight  present  themselves  to  all  these  theories.  But  if  it  be 
once  supposed  that,  after  the  descent  of  the  cage  on  the  first 
journey.  Cairns  saw  that  something  was  wrong  with  the  catches, 
occasioned  possibly  on  the  firat  upward  journey,  and  then  while 
the  cage  was  below,  on  the  second  journey,  set  to  work  to  take 
tlie  catches  to  pieces,  believing  he  could  effect  the  necessary 
changes  in  time  to  place  the  bearers  in  position  to  receive  the 
cage  on  its  next  trip — a  not  improbable  supposition — the  whole 
difficulty  disappears.  Even  the  bending  of  the  quadrant  lever 
may  be  thus  explained ;  but  in  any  case  this  is  only  more  oi'  less 
a  matter  of  speculation  under  any  one  of  the  suggested  theories, 
and  the  ascertainment  of  its  precise  cause  is  not  es.sential  to  the 
real  question  at  issue.  If,  then,  in  the  second  journey  the  cage 
was  raised  and  lowered  in  accordance  with  the  concerted 
arrangement.  Cairns  may  have  thought  that  by  kneeling  down  he 
could  do  sufficient  to  get  tlie  bearers  into  the  requisite  places  to 
hold  the  cage  for  that  trip,  and  either  complete  the  re-arrange- 
ment of  the  catches  before  the  third  truck  load  came  up  or,  if 
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necessary,  report  the  matter.   The  cage,  however,  on  this  assump-   ^-  C-  ^^  ^' 

tion  descended  while   he  was  still  engaged   at   the   work,  and  ' 

perhaps  while  he  was  turning  his  face  upwards  either  to  see  if    Tasmania 

he  still  had  time,  or  when  surprised  by  the  descent  of  the  cage,  ^*JV^  ^^^^ 

and  so  was  struck.  ^• 

.  Cairns. 

The  theory  of  the  creep  has  two  great  obstacles  m  tlie  way  of       

its  acceptance  ;  it  supposes  a  departure  from  the  concerted  plan, 
and  a  consequent  signalling  by  Caims  to  lower,  and  of  this  there 
is  no  evidence ;  and,  next,  it  does  not  seem  a  probable  way  of 
accounting  for  the  injuries  that  Cairns  received.  It  is,  of  course, 
in  opposition  to  Dr.  Graham  s  evidence,  already  referred  to,  and 
to  that  of  Dr,  Clemons,  though  favored  by  Dr.  Ramsay. 

The  defendants  have  made  the  suggestion  that  Bealey  the 
driver  may  have  had  a  signal  from  Caims  to  lower.  Now  Bealey 
was  essentially  in  the  defendants'  camp  both  before  and  during 
the  trial.  In  these  circumstances  I  can  see  no  ground  for 
assuming  the  probability  of  a  signal  from  Cairns  which,  if  given, 
Bealey  alone  could  prove,  and  did  not.  The  non-calling  of  Bealey 
certainly  weakens  any  suggestion  of  the  defendants  in  support  of 
their  case,  or  as  an  answer  to  the  plaintiff's  case,  which  is  put 
forward  as  a  possible  fact,  the  truth  being  known  to  Bealey,  or  to 
him  and  the  defendants  to  whom  he  may  be  supposed  to  have 
communicated  it 

The  case  then  stands,  so  far,  that  it  was  quite  open  to  the  jury 
to  find,  as  apparently  they  have  found,  that  by  means  of  a  cage, 
which  ought  not  to  have  been,  but  which  was  in  fact,  lowered 
without  a  signal,  Caims  was  injured  and  so  died. 

If  so,  the  cage  descended,  either  slowly  by  means  of  a  creep, 
or  more  quickly  in  pursuance  of  the  customary  arrangement.  In 
the  result,  it  is  immaterial  which  of  these  alternatives  was  the 
fact,  because,  in  the  first  alternative,  the  jury  had  ample  material 
to  find  the  defendants  negligent,  and  tliere  was  no  trace  of  con- 
tributory negligence  on  the  part  of  Caims ;  and  in  the  second, 
the  complicity  of  Caims  in  the  non-observance  of  the  signalling 
Mes  does  not  absolve  the  defendants  from  liability  at  least  to 
some  extent,  and  no  question  is  raised  sl»  to  the  quantum  of 
damages. 
The  creep,  if  it  occurred,  arose  through  the  neglect  of  Bealey  to 
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^ '        securely,  thus  lowering  the  steam  pressure,  and  permitting  the 

Tasmania    cage  to  fall,  as  according  to  the  evidence  it  would  then  do.     In 

Co   Ltd^  *  view  of  the  testimony  of  Pope  a«  to  his  practice  to  hold  up  the 

V.  eage  with  steam  and  to  keep  his  hand  on  the  valve  when  he  used 
(Jaibns.  1 
steam,  and  that  he  showed  Bealey  how  to  work  the  engines,  I 

***"^'  think  it  was  perfectly  competent  to  the  jury,  seeing  the  cage  did 
in  fact  come  down,  and  no  denial  of  the  ordinary  practice  was 
deposed  to,  to  infer  that  the  usual  course  was  followed  on  this 
occasion,  and  that  a  creep  did  take  place,  unless — and  this  is  the 
other  horn  of  the  defendants'  dilemma — the  cage  was  deliberately 
lowered  in  accordance  with  the  accustomed  plan  without  a  signal. 
The  defendants  are  practically  driven  to  one  or  other  of  these 
alternatives.  If  the  second  course  whs  adopted,  then,  notwith- 
standing the  arrangement  made  between  Cairns,  Collins,  Cowie, 
and  Bealey,  it  was  an  arrangement  prohibited  by  the  Act,  and  in 
^'iolation  of  the  signalling  Rules.  The  capstan  cage  in  that  shaft, 
used  as  it  was,  ought  not  to  have  been  lowered  without  a  proper 
signal  to  lower,  and  I  have  no  doubt  that  the  evidence  as  to  the 
arrangement  taken  in  conjunction  with  the  fact,  which  by  this 
time  must  be  assumed,  of  the  descent  of  the  cage,  is  ample  to 
justify  the  conclusion  that  the  lowering  was  in  itself  a  distinct 
operation.  The  evidence  as  to  the  arrangement  was  thus  deposed 
to  by  Collins: — "The  signal  of  one  knock  was  arranged  by 
Cairns,  Cowie  and  myself  with  the  engine  driver.  It  meant  that 
the  cage  was  to  be  hoisted  to  the  400ft.  level  and  to  be  stopped 
there.  The  cage  would  be  hoisted  a  short  distance  above  the 
level  and  then  lowered  after  the  man  working  there  had  had 
time  to  arrange  the  catches." 

Apparently  it  was  a  double  operation  that  was  to  be  perfonned 
upon  receiving  the  one  signal.  The  cage  was  to  be  hoisted  to 
some  distance  above  the  400ft.  level,  an  indefinite  distance  to  be 
roughly  judged  of  by  the  driver,  who  had  no  indicator  and  there- 
fore no  means  of  precisely  measuring  the  height  of  the  cage,  and 
he  was  to  hold  it  there  for  an  indeterminate  period,  sufficient  in 
his  opinion  to  allow  the  man  working  400  feet  below  to  arrange 
the  catches  if  all  went  well.  I  am  not  resting  my  judgment  upon 
the  failure  of  an  indicator  or  of  hinged  bearers,  but  the  absence 


6C.LR.]  Of  AUSTRALIA.  297 

of  these  aids  to  safety  are  circumstances  to  bear  in  mind  in  con-  H-  C.  of  A. 
aidering  how  the  arrangement  to  lower  without  a  further  signal 
would  operate  in  fact.     It  would  leave  the  miner  below  in  a    Tasmania 
position  of  uncertainty  unless  everything  worked  smoothly ;  if,  ^^  ^^^^^' 
nnhappily^the  least  thing  went  wrong  his  life  would  be  in  danger,       ^  «• 

and  the  lowering  of  the  cage  without  a  signal  appropriate  to  that       

movement  would  be  likely  to  do  what  it  actually  did  in  this  case      '****^  ^' 
upon  the  jury's  finding,  inflict  fatal  injuries. 

The  legislature  has  expressly  provided  against  such  risks,  and 
ha&  enacted  that  in  such  a  case  a  proper  signal  is  essential.  The 
legislative  Rules,  on  the  assumption  of  the  second  alternative, 
were  disobeyed,  and  there  was  consequently  a  non-observance  of 
one  of  the  most  important  provisions  of  the  Act.  The  fact  that 
Cairns  shared  in  the  non-observance  does  not  disentitle  the  plain- 
tiff to  succeed,  because  the  non-observance  was  not  solely  due  to 
Caims's  negligence. 

These  considerations  are  sufiicient  to  show  that  the  case  could 
not  possibly  have  been  withdrawn  from  the  jury,  as  being  a 
mere  case  of  conjecture,  or  as  being  a  case  in  which  the  facts  were 
60  exactly  balanced  as  not  to  be  open  to  the  jury  as  men  of 
experience  and  common  sense  to  arrive  at  a  reasonable  conclusion 
tluit  the  deceased  met  his  death  owing  to  the  fault  of  the 
defendant  company. 

The  appeal  therefore  should,  in  my  opinion,  be  dismissed. 

Appeal  dismissed  with  costs. 

Solicitors,  for  the  appellants,  /.  B,  Walker,  Wolfliagen  &  Walch, 
Hobart,  for  Ritchie  &  Parker,  Launceston. 

Solicitor,  for  the  respondent,  W.  0.  Hamilton,  Hobart,  for 
/.  W,  C.  Hamilton,  Launceston. 

B.  L. 
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MANUEL Appellant  ; 

Plaintiff, 


AND 


PHILLIPS 

Defendant, 


AND 


Respondents. 


MOSS  (Official  Receiver,  Trustee  of  the 
bankrupt  estate  of  the  Appellant) 

ON  appeal  from  the  supreme  court  of 

western  AUSTRALIA. 

H  C  OF  A     PoLrbwrMp — Disaolutiori'-^AgreemerU — ScUe    of  Asneta — UfidervoUue — Breach  of 
IQQi.  agreement  to  buy    in — Rtletise    obtained    by  frauds Reseiuion — Accounts^ 

.  Measure  of  danwges^  Costs, 

Pktlth 

'  A  party  to  a  deed  of  mutual  indemnity  and  release  sought  reectasion  of  a 

'*'      *    >    *  covenant  of  release  made  by  him,  without  repudiating  the  whole  of  the  deed; 

'  it  further  appeared  that  he  had  benefited  considerably  by  the  performance 

^a^naiid  ^^  ^^^®  covenants  in  the  deed  by  the  party  resisting  rescission,  whom  he  could 

issAcs  JJ.  nQt^  restore  to  the  same  position  as  before,  and  the  rescissioQ  was  sought  for 

the  purpose  of  bringing  an  action  for  breach  of  contract  in  which  the  plaintiff 

could  recover  at  most  only  nominal  damages. 

Heldf  that  the  rescission  claimed  could  not  be  granted*     A  release  con* 
tained  in  a  deed  cannot  be  severed  from  the  rest  of  the  document, 

Urquhart  v.  Macpherson  (3  App.  Cas.,  831),  applied. 

Cross- APPEALS  from  the  judgment  of  the  Full  Court  setting  aside 
the  judgment  of  McMillan  J. 
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Tlie  appellant  Manuel  and  the  respondent  Phillips  were  partners    ^-  C-  ^'  -^• 
since  1901  in  a  station  property.     In  1904  Dalgety  &  Co.,  being       ^^^ 
creditors  for  nearly  £16,000,  called  for  payment^  and  the  partners     Manuel 
then  decided  to  sell  the  partnership  assets  and  dissolve  partner-  ph,llips  and 
ship.    There  were  a  few  other  creditors  for  small  sums.     An       Mo8s. 
agreement,  alleged  by  appellant,  and  found  by  the  jury,  was 
made  that  the  respondent  Phillips  should  at  the  auction  sale  buy 
in  the  property  and  stock  at  fixed  prices  totalling  over  £18,000, 
if  those  prices  were  not  bid  by  other  persons,  and  the  property 
so  bought  in  was  to  be  disposed  of  again  for  the  benefit  of  the 
partnership.      At  the   sale,  however,  an   agent  for  a   firm   of 
Forrest,  Emanuel  &  Co.,  bought  substantially  all  the  assets  for 
about  £12,000;  the  respondent  Phillips  made  no  bids,  although 
he  was  present,  and  the  appellant  protested  against  the  continu- 
ance of  the  auction  and  against  the  respondent's  failure  to  bid. 
Subsequently,  and,  as  the  jury  found,  on  the  faith  of  a  false 
representation  made   by  Phillips  that  Forrest,  Emanuel  &  Co. 
were  the  bond  fide  purchasers  of  the  property,  the  appellant 
executed  a  deed  of  indemnity  and  release,  the  other  parties  to 
the  deed   being   the  respondent   Phillips  and   Dalgety   &   Co. 
Under  this  arrangement  Manuel  was  released  by  Phillips  and 
Dalgety  &  Co.  from  all  the  obligations  of  the  partnership,  and 
assigned  to  Phillips  all  his  interest  in  the  assets  of  the  partner- 
ship, Phillips   becoming    solely  answerable   for  all   debts   and 
liabilities.    In  April  1905  Manuel  was  adjudicated  bankrupt,  and 
the  respondent  Moss  was  appointed  trustee  of  his  estate.     In 
realizing  the  estate  Moss  discovered  that  at  the  auction  sale 
Forrest,  Emanuel  &  Co.'s  agent  had  in  fact  been  acting  on  behalf 
rf  PhOlips,  who  was  the  secret  purchaser  in  his  own  interests. 
Manuel,  having    obtained   his    certificate   of  discharge   in   the 
bankruptcy,  then  obtained  from  Moss  an  assignment  of  the  right 
of  action  of  Moss,  as  trustee  of  the   bankrupt  estate,  against 
PhilKpe  arising   out  of  the    contract   of  partnership   between 
Manuel  and  Phillips.     As  assignee  of  this  riglit  of  action,  Manuel, 
ui  conjunction  with  Moss,  sued  to  have  the  deed  of  release  set 
•ride,  and  to  have  the  property  which  was  purchased  at  the 
auction  declared  partnership  property,  also  for  an  account,  and 
lor  damages  for  breach  of  the  agreement  to  bid,  and  for  the  false 
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but  McMillan  J.,  finding  that  the  agreement  to  buy  in,  if  carried 
Manuel  out,  would  have  resulted  in  involving  Manuel  in  greater  losses 
Phillips  and  ^^^  ^^  ^^^  carried  out,  gave  judgment  for  the  plaintiffs  for  a 
Moss..  shilling  damages,  with  costs  of  action.  Manuel  and  Moss 
appealed  to  the  Full  Couii  to  have  the  damages  increased  to  half 
the  difference  between  the  price  bid  by  Phillips  at  the  auction 
and  the  price  Phillips  had  agreed  to  bid.  Phillips  lodged  a  crass- 
appeal  to  the  judgment  of  McMillan  J.,  setting  &side  the  deed 
of  release.  The  Full  Court  dismissed  the  appeal,  allowed  the 
cross-appeal,  and  entered  judgment  in  the  action  for  Phillips  with 
costs  of  the  appeal,  but  made  no  order  as  to  the  costs  of  actioa, 
Manuel  appealed  to  the  High  Court,  Mosa  being  joined  as  an 
appellant  without  his  authority.  He  appeared  in  person  to  objecf 
to  being  joined  as  an  appellant,  and  the  Court  then  joined  him 
as  a  respondent,  with  liberty  to  oppose  Phillips'  cross-appeaL 

Villenettve  Smith  and  F.  S.  Harney ,  for  the  appellant.  When 
the  appellant  was  deceived  into  signing  the  deed  of  release, 
he  was  tricked  out  of  a  right  to  elect  between  rescinding  the 
sale  and  affirming  it.  The  right  to  rescind  is  not  gone  by 
reason  of  subsequent  events,  and  he  is  relegated  to  his  right  to 
disaffirm  the  deed  of  release  and  sue  for  damages  It  is  immaterial 
for  the  respondent  Phillips  to  urge  that  he  ended  by  losing  money 
on  the  manoeuvre ;  he  must  be  held  bound  by  his  agreement,  to 
bid  the  fixed  prices  for  the  partnership  assets,  which  would  have 
left  a  surplus  over  the  total  debts. 

[Griffith  C.J. — You  do  not  dispute  the  finding  of  fact  by 
McMillan  J.  that  the  performance  of  the  agreement  must  have 
ended  in  a  loss ;  and  you  can  hardly  come  into  a  Court  of  Equity 
to  set  aside  a  deed  of  release  in  order  to  enable  you  to  recover 
1/-  damages:  Maturin  v.  Tredennick  (1).] 

Burt  KC.  and  Draper  {F.  Burt  with  them),  for  the  respondent 
Phillips.  The  appellant  cannot  claim  rescission  of  the  deed  of 
release  and  an  account,  unless  he  is  in  a  position  to  restore  the 
respondent  Phillips  to  his  former  position.     The  appellant  has 

(1)  12  W.R.,  740. 
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enjoyed  the  full  benefits  of  the  deed  of  release,  and  circumstances  ^-  ^-  ^^  ^' 

ion? 
have  so  altered  that  restitution  cannot  be  made:    Urqukart  v. 

Macpherm>n  (1);    third  parties   have   come  in,  whose  interests      Masukl 

would  be  afiected :  dough  v.  London  and  North  Western  Rail-  phuxim  akd 

iniy  Co.  (2);   and  the  appellants  bankruptcy,  wherein  he   has       ^^oss. 

obtained  a  discharge,  stops  all  recourse  against  him,  and  third 

persons  would   also  lose  the  right  of  proving   in   bankruptcy, 

examining  the  bankrupt  as  to  assets,  and  opposing  his  discharge. 

If  the  trustee  in  bankruptcy,  knowing  the  fa^ts  of  the  case, 

recommended  Manuel's  discharge,  he  elected  thereby  to  set  up  a 

clAim  for  damages  only,  and  abandoned  any  claim  for  an  account. 

The  concealment  by  Phillips  of  the  fact  that  he  was  the  real 

purchaser  was  immaterial  to  the  question  of   damages;   at  the 

time  that  Manuel  signed  the  deed  of  release  he  was  well  aware 

that  he  had  a  right  of  action  against  Phillips  for  damages  for 

breach  of  his  contract  to  bid ;  the  concealment  had  nothing  to  do 

with  the  release  of  that  right  of  action ;  and  Manuel  ratified  and 

acknowledged    Phillips'  dealings  with   the   station   as  his  own 

property,  even  making  him  an  offer  to  purchase  it. 

On  the  1/-  damages  that  were  awarded  no  costs  should  have 

been  allowed,  or  at  most  only  Local  Court  costs ;  there  was  no 

need  to  come  to  the  Supreme  Court :   English  Judicatv/re  Act 

(36  &  37  Vict.  c.  66),  sec.  89;  Local  Courts  Act  1904  (W.A.) 

(4  Edw  VII.  No.  51),  sees.  36,  39.     If  the  judgment  of  the  Full 

Court  is  upheld,  the  respondent  Phillips  should  be  allowed  all 

costs  of  the  action  and  the  appeals;   and  if  the  judgment  of 

itcMiUan  J.  is  upheld,   the  respondent   is   equally  entitled   to 

costs,  as  the  action  was  clearly  unsubstantial.     There  is  "  good 

cause"  why  the  appellant  should  be  ordered  to  pay  the  costs: 

FoTifter  V.  Farquhar  (3) ;  Order  LXL,  r.  1  (W.A.) ;  Order  LXV., 

r.  1  (Eng.). 

ViUeneuve  Smith  in  reply.  The  trustee  in  bankruptcy  recom- 
mended the  bankrupt's  discharge  on  the  sole  ground  of  his 
conduct  during  the  bankruptcy ;  and  his  recommendation  was  given 
a  month  before  he  learned  of  the  respondent's  false  representations. 

U)  3  App.  Caa.,  S.31,  at  p.  838.  (2)  L.R.  7  Ex.,  26. 

(3)  (1893)  1  Q.B.,564. 


1 
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H.  C.  OF  A.  The   Local  Court  cannot  deal  with  a  suit  for  rescission.    The 

^^"-        finding  of  fraud  still  stands  against  Phillips,  and  the  Full  Court 

Makukl     was  therefore  right  in  refusing  him  costs  of  trial :   Bostock  v. 

Phillips  AND  ^^"^^^^V  Urban  Council  {\)\  Scottish  Gh/mpie  Gold  Mines  LtcLx. 

Moss.       Carroll  (2).    The  only  question  found  against  the  appellant  was 

the  chance  fact  that  the  damages  could  only  be  nominal.    The 

appellant  was  not  a  stranger  or  speculator  in  the  action;  the 

trustee  in  bankruptcy  assigned  the  cause  of  action  to  him  for 

the  benefit  of  the  creditors. 

« 

The  following  judgments  were  read : — 
November  4th.  GRIFFITH  C.J.  This  is  an  actiou  brought  by  the  purchaser 
from  the  Official  Receiver  in  bankruptcy  of  a  supposed  asset  in 
the  estate  of  one  Manuel,  a  bankrupt.  The  purchaser  happens  to 
be  the  bankrupt  himself,  but  that  circumstance  is  quite  iri-elevant 
The  local  law  allows  an  asset  of  that  sort  to  be  assigned,  and,  if 
the  bankrupt  himself  after  obtaining  his  discharge  becomes  the 
purchaser  from  the  Official  Receiver,  he  is  in  the  same  position 
as  anyone  else  who  purchases  an  asset  in  the  bankrupt's  estate. 
The  cause  of  action  as  set  up  at  the  trial  was  twofold,  for  breadi 
of  an  agreement,  and  for  damages  for  fraudulent  representation  by 
which  the  bankrupt  was  induced  to  execute  a  release  of  any 
claim  for  damages  for  the  breach.  The  bankrupt  and  the 
defendant  had  been  partners  in  a  pastoral  property,  and  they 
desired  to  wind  up  that  partnership.  It  was  accordingly  arranged 
that  the  partnership  assets  should  be  offered  for  sale  at  auctiou. 
The  plaintiff  alleges,  and  the  jury  have  found,  that  the  defendant 
agreed  with  the  bankrupt  that  he  would  attend  the  sale  and 
would  bid  certain  specified  sums  for  the  various  items  of  the 
property,  if  other  intending  purchasers  did  not  bid  so  much.  In 
the  event  of  the  defendant  being  the  highest  bidder  his  purchase 
was  to  be  for  the  benefit  of  the  partnership,  and  the  property 
was  to  be  disposed  of  in  some  other  way.  An  auction  was 
accordingly  held,  at  which  the  bankrupt  and  the  defendant  both 
attended.  The  defendant  did  not  bid  accoi*ding  to  the  terms  of  the 
alleged  agreement,  and  the  property  was  knocked  dow^n  nominally 
to  the  firm  of  Forrest,  Emanuel  &  Co.     Shortly  afterwards,  in 

(1)  (1900)  2  Q.B.,  616.  (2)  1902  St.  R.  Qd.,  311. 
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Aug^t  1904,  a  deed  of  mutual  release   was  drawn  up  and  H.  C.  of  A. 

executed,  to  which  the  bankrupt,  the  defendant,  and  their  prin-       ,//\ 

cipal  creditor  were  parties.    The  substantial  effect  of  this  deed     Manucl 

was  that  the  defendant  should  take  over  all  the  unsold  assets  of  t>„,^,5'    ^^.,, 

the  partnership  and  assume  all  its  liabilities,  and  that  the  creditor       ^oss. 

should  release  Manuel's  liability  to  him.     The  deed  included  a    Griffith  o.j. 

mutual  release  of  all*  claims.     The  defendant  accordingly  took 

over  all  the  liabilities,  and  realized  the  unsold  assets  for  his  own 

benefit.    Some  months  afterwards  Manuel  became  bankrupt.    In 

the  meantime  the  terms  of  the  deed  of  release  had  been  carried 

oat,  and  the  defendant   had  discharged  the  liabilities  of  the 

partnership.       In  June   1905  an  examination    in    bankruptcy 

disclosed  the  fact  that  at  the  auction  sale  the  defendant  had 

really  bought  the  property  for  himself.    The  jury  have  found 

that  Manuel  was  induced  to  execute  his  release  by   the   false 

representation  that  Forrest,  Emanuel  &  Co.  were  the  purchasers. 

It  is  contended  that  the  Official  Receiver,  on  discovery  of  this 

fact,  became  entitled  to  elect  to  avoid  the  release  and  claim  any 

rights  to  which  he  would  have  been  entitled  if  it  had  not  been 

executed.     If  the  release  had  been  out  of  the  way,  or  could  have 

been  got  out  of  the   way,  the  Official  Receiver  might  perhaps 

have  been  entitled  when  he  discovered  this  fact  to  say  that  the 

property  which  the  defendant  bought  under  such  circumstances 

continued  to  be  partnership  property  for  which  he  was  liable  to 

account.     But  he  did  not  do  so.     In  fact  he   did  nothing.     In 

December  1905  the  bankrupt  obtained  his  discharge,  and  in  the 

same  month  was  informed  of  the  fact  that  defendant  had  bought 

for  himself.     On  8th  January  he  brought  this  action,  setting  up 

the  alternative  claims  which  I  have  stated,  and  another  to  which 

it  is  not  necessary  to  refer.     It  is  plain  that  the  auction  was 

wrongly  brought,  for,  whatever  the  Official  Receiver's  rights 

were,  they  had  not  then  been  assigned  to  the  plaintiff.     The 

Oflhnal    Receiver    was    subsequently   joined   as  a  co-plaintiff, 

and  in  July  1906  he  executed  an  assignment  to  the  plaintiff 

of  ''a  certain  cause  of  action  arising  out  of  a  contract"  between 

the  bankrupt  and  the  defendant.    I  will  assume  (without  deciding) 

that  this  assignment  comprised  the  two  causes  of  action  now  set 

up,  namely,  for  damages  for  breach  of  the  promise  he  had  made 
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H.  C.  OF  A.  ^  attend  the  sale   and  bid   up   to  a  certain   amount  for  the 

1907 

^^^       partnership  property,  and  for  damages  for  the  fraudulent  repre- 

Makukl  sentation.  To  the  first  claim  the  release  is  an  obvious  answer, 
Phillips  and  ^^^^^  ^^  ^^^  be  got  out  of  the  way.  The  jury  have  found  the 
Moss.  fact  of  fraud  in  the  plaintiff's  favour.  Supposing  the  release  to 
Griiiith  O.J.  be  out  of  the  way,  the  relief  to  which  the  plaintiff  would  be 
entitled  in  respect  of  the  breach  of  contract  would  be  such  an 
amount  as  would  put  him  in  the  same  position  as  if  the  contract 
had  been  performed.  McMillan  J.,  to  whom  the  question  of 
damages  was  left,  found  that  if  the  contract  had  "been  performed 
the  plaintiff  would  have  been  in  a  worse  position  than  he  was 
when  it  was  broken,  since  the  property  if  bought  in  and  resold 
would  have  realized  much  less  than  the  defendant  gave  for  it 
He  was,  therefore,  at  most,  only  entitled  to  nominal  damages,  a 
shilling.  The  original  competency  of  this  appeal  depended  upon 
an  impeachment  of  this  finding,  but  on  that  point  the  appellant 
hopelessly  failed.  It  follows  that  he  cannot  succeed  on  his 
alternative  claim  for  damages  for  the  fraud,  since  actual  damage 
must  be  established  in  order  to  support  an  action  for  fraud.  The 
plaintiff,  however,  claims  that,  the  appeal  being  competent,  he  is 
entitled  to  have  the  deed  of  release  set  aside  in  order  to  enable 
him  to  recover  that  one  shilling  for  breach  of  contract.  His 
counsel  concedes  that,  unless  this  can  be  done,  he  cannot  maintain 
the  action,  even  for  the  shilling.  I  remark,  in  passing,  that  the 
alleged  fraudulent  representation  was  absolutely  irrelevant  to  the 
release  of  that  cause  of  action,  because  what  the  bankrupt  lost  by 
his  partner  not  bidding  at  the  sale  was  the  same  whether  the 
property  was  sold  to  the  defendant  or  to  a  stranger  at  the  same 
price.  It  may  therefore  be  contended  that  the  fraud  was  not 
fraus  dans  loctcm  coiitractui.  It  is  not,  however,  necessary  to 
express  any  opinion  as  to  the  solidity  of  such  a  contentioa 
For,  in  order  to  avoid  a  contract  for  fraud,  the  plaintiff  must 
show  both  that  he  could  repudiate  and  that  he  did  repudiate 
the  fraudulent  contract.  In  this  case  there  is  no  evidence  what- 
ever of  any  repudiation  before  the  assignment  of  the  cause  of 
action  to  the  plaintiff.  It  is  not  necessary  to  determine  whether 
a  right  of  election  to  repudiate  a  contract  for  fraud  can  be 
assigned  and  exercised  by  the  assignee,  but  I  must  not  be  under- 
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stood  to  assent  to  the  affirmative  of  that  proposition.    I  think   ^-  ^-  **'  ^* 

1907 
further  that  it  was  not  competent  under  the  circumstances  for 

either  the  bankrupt  or  the  Official  Receiver  to  repudiate  it.  In  Manurl 
my  opinion  the  case  of  Urquha/rt  v.  Mdcphereon  (1),  referred  to  phu^lips  and 
by  the  learned  Judges  of  the  Full  Court,  is  exactly  in  point.  Moss. 
The  deed  of  release  in  question  in  that  case  was  very  like  that  in  Griffith  c. j» 
the  present  case.  Sir  Montague  Smith,  delivering  the  opinion  of 
the  Judicial  Committee,  said  (2) : — "  The  general  scheme  of  this 
deed  of  dissolution  is,  that  the  plaintiff  was  to  take  over  the 
whole  of  the  assets  of  the  partnership,  the  stations,  the  stock, 
and  all  the  credits,  and  was  to  pay  all  the  debts  and  liabilities  of 
it  It  appears  too  by  this  deed  that  the  tracts  of  land  which  had 
belonged  to  the  defendant  were  assigned  by  him  absolutely  to 
the  plaintiff,  with  the  exception  of  the  Chintin  station,  which 
was  to  be  retained  by  him.  .  .  .  Such  being  the  general 
nature  of  the  deed,  the  release  which  it  contains  is  found  at  the 
end  of  it,  and  is  in  these  terms :  '  And  this  indenture  Iskstly 
witnesseth,  that  in  consideration  of  the  premises,  each  of  them 
the  said  George  Urquhart  and  Duncan  Macpheraon,  for  himself, 
his  heirs,  executors,  and  administrators,  doth  hereby  remise  and 
release,  and  for  ever  quit  claim  unto  the  other  of  them,  his 
executors,  administrators,  and  assigns,  all  actions,  suits,  accounts, 
reckonings,  claims,  and  demands  whatsoever  at  law  or  in  equity, 
which  either  of  them  the  said  parties,  his  heirs,  .  .  .  now  hath 
or  hereafter  may  have,  claim  or  demand  against  the  other  of 
them,  his  heirs,  .  .  .  for  or  by  reason  of  any  matter  or  thing 
whatsoever  touching  or  concerning  the  said  joint  trade  or 
partnership,  subject  and  without  prejudice  nevertheless  to  the 
covenants  and  agreements  herein  contained.'  Therefore  the  ob- 
ject of  this  release,  so  far  as  the  defendant  was  concerned,  was  to 
release  him  from  all  matters  and  things  whatever  touching  or 
concerning  the  joint  trade,  without  prejudice  to  the  covenants 
which  he  had  entered  into  for  the  security  of  the  plaintiff  with 
regard  to  certain  matters. 

"  It  seems  to  their  Lordships  impossible  to  sever  this  release 
from  the  rest  of  the  deed.  There  is  but  one  contract  for  the 
dissolution  of  partnership,  though  containing  many  terms,  of 

(I)  8  App.  Gas.,  831.  <2)  3  App.  Gas.,  831,  at  pp.  836-8. 
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H.  0.  OF  A.   which  this  release  is  one.     It  is  expressly  said  to  be  made  '  in 
™^       consideration  of  the  premises/  that  is,  in  consideration  of  the 
Manuel     defendant  having  given  up  the  whole  of  the  partnership  assets  to 
Phillips  and  *^^  plaintiff,  and  his  own  runs,  which  at  the  end  of  the  partner- 
Moss,       ship  would  otherwise  have  reverted  to  him. 
Griffith  C.J.        "  Then,  if  the  release  cannot  be  separated  from  the  rest  of  the 
contract  it  falls  within  the  ordinary  prineiple.     Contracts  which 
may  be  impeached  on  the  ground  of  fraud  are  not  void,  but 
voidable  only  at  the  option  of  the  party  who  is  or  may  be  injured 
by  the  fraud,  subject  to  the  condition  that  the  other  party,  if  the 
contract  be  disaffirmed,  can  be  remitted  to  his  former  state.     The 
plaintiff  has  taken  the  whole  benefit  of  the  deed  so  far  as  it  was 
beneficial  to  him,  without  at  any  time  attempting  to  repudiate  it, 
and  it  now  being  impossible  to  restore   the   defendant  to  his 
original  position,  he  seems  to  destroy  one  particular  part  of  the 
contract,  and  that  their  Lordships  think  he  cannot  do." 

So  here  the  bankrupt  took  the  whole  benefit  of  the  deed,  so  far 
as  it  was  beneficial  to  him,  without  attempting  to  repudiate  it, 
and  it  is  impossible  to  restore  the  defendant  to  his  former 
position.  I  therefore  agree  with  the  learned  Chief  Justice, 
although  I  do  not  attach  so  much  importance  to  the  mere  fact  of 
Manuel  having  become  bankrupt.  Even  without  the  bankruptcy 
it  would  have  been  impossible  to  restore  the  parties  to  the  same 
position  which  they  occupied  before  the  release  was  executed. 
In  my  opinion,  therefore,  the  action  cannot  be  maintained  either 
for  breach  of  contract  or  for  fraud. 

With  respect  to  the  costs  of  the  action,  the  Full  Court  ordered 
judgment  to  be  entered  for  the  defendant  without  costs.  We 
have  not  hjid  the  opportunity  of  knowing  the  reasons  for  making 
that  Older,  but  I  think  that  in  a  purely  speculative  action  which 
is  unsuccessful  the  defendant  should  not  be  deprived  of  his  costs, 
except  so  far  as  he  may  have  been  to  blame  for  setting  up  untrue 
defences.  I  think  that  the  defendant  should  have  the  costs  of 
the  action  except  so  far  as  they  were  increased  by  issues  upon 
which  he  failed. 

Barton  J.  I  concur,  and  have  very  little  to  add.  With 
respect  to  the  agreement  between  the  two  parties,  the  position 
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when  they  made  it  was  that,  unless  the  amount  of  debt  were  H.  C.  of  a. 
realized  from  the  money  of  an  outside  purchaser,  there  would  be 
a  balance  of  debt  to  be  discharged  by  Manuel  and  Phillips.  This  manukl 
they  wished  to  avoid,  and  by  an  agreement  between  them,  pHi^Jps  ^u,,. 
separately  from  their  principal  creditor,  Dalgety  &  Co.,  certain  Moss, 
sums  were  to  be  bid  by  Phillips  as  reserved  prices,  that  is  to  say,  Barton  j. 
he  was  only  to  bid  if  an  outsider  did  not  bid  them.  Clearly  they 
were  to  be  bid  merely  to  prottet  the  property  and  stock,  and  to 
save  them  for  future  sale  if  a  si^  should  thereafter  be  attempted. 
That  is  the  arrangement,  and  it  is  alleged  that  the  defendant  did 
not  keep  it.  If  tliat  was  the  case,  and  we  have  to  look  upon  it  in 
that  Hght,  seeing  that  the  jury  have  found  that  such  an  arrange- 
ment was  made  and  broken,  we  then  have  to  consider  what  are 
the  damages  flowing  as  a  natural  consequence  from  that  breach. 
If  the  prices  obtained  were  fair,  and  the  learned  Judge  has  so 
found,  and,  I  think,  with  reason,  there  was  no  loss  by  reason  of 
the  non-bidding  of  a  higher  price  by  one  who,  by  the  terms 
of  the  agreement,  would  not  have  become  in  truth  a  purchaser. 
If  value  was  obtained — and  apparently  it  was — there  was  no 
damage.  Although  it  may  have  been  a  good  speculation  to  buy 
the  property  in  upon  a  chance  of  getting  a  higher  price  in  the 
future,  we  have  to  remember  that,  as  a  matter  of  fact,  if  the 
contract  had  been  performed  the  plaintiff  would  have  lost  heavily. 
As  to  the  claim  for  a  cancellation  of  the  release,  I  am  satisfied 
that  no  Court  of  Equity  would  set  aside  that  release  to  enable  the 
plaintiff  Manuel  to  claim,  under  circumstances  such  as  these,  dam- 
ages which,  if  they  existed  at  all,  could  not  be  more  than  nominal 
at  best  As  there  were  none,  it  would  be  merely  hrutiim  fvlmen 
to  set  the  release  aside.  Finally,  I  agree  with  the  Full  Court  of 
this  State  that,  in  any  event,  it  would  have  been  impossible  to 
restore  the  parties  to  their  original  position  even  in  substance. 
Upon  every  ground  the  plaintiff  has  failed.  The  appeal  should 
therefore  be  dismissed. 

Isaacs  J.  Even  if  the  plaintiff  had  sued  for  damages  for  being 
fraudulently  led  into  this  agreement  of  8th  August  1904  which 
includes  the  release,  he  would  have  failed,  because  he  benefited 
bj  the  transaction.    If  the  contract  to  purchase  at  the  auction 
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H.  C.  OF  A.  sale,  which  is  sued  upon,  had  been  carried  out,  and  there  liad 
been  no  purchase  by  Forrest,  Emanuel  &  Co.,  and  no  release,  the 
Manuel  property  would  have  simply  been  bought  in.  It  was  only  in 
Philups  and  °*™®  ^^^^  Phillips  was  to  agree  to  give  a  sum  of  money  for  the 
Moss.  partnership  property.  If  he  had  done  so  that  would  only  liave 
Isaacs  J.  been  a  payment  to  themselves,  and  consequently  any  breach  of 
that  agreement  would  only  entitle  the  plaintiff  to,  at  the  most, 
one  shilling  damages  unless  he  proved  that  substantial  damage 
had  ensued,  as  by  some  other  person  getting  the  property  for  less 
than  its  value.  There  is  no  claim  here  on  the  basis  of  a  fiduciary 
relation  as  between  one  partner  and  another  in  regard  to  partner- 
ship property.  The  plaintiffs  claim  is  limited  to  the  barest 
technical  point.  He  has  shown  no  substantial  damage  at  all, 
and,  in  my  opinion,  he  has  failed  in  the  action,  although  he  might 
be  entitled  to  one  shilling  damages.  The  substance  of  his  claim 
was  that  by  reason  of  the  breach  of  agreement  to  purchase,  he 
suffered  the  loss  set  out  in  the  I6th  paragraph  of  the  sta^tement 
of  claim  which  alleges  that,  by  reason  of  the  matters  stated,  the 
plaintiff  was  deprived  of  his  share  of  the  true  net  value  of  the 
land  and  stock.  He  has  altogether  failed  to  prove  that.  He  has 
only  succeeded  in  proving  that  in  the  result  he  has  benefited  by 
any  moral  delinquency  of  which  the  defendant  has  been  guilty. 
As  to  setting  aside  the  release  for  the  purpose  of  getting  the 
nominal  damage  of  one  shilling,  I  fully  concur  in  what  has 
been  said  by  the  Chief  Justice.  For  the  reasons  stated  in  the  case 
of  Urquhart  v.  Macpherson  (1),  I  do  not  think  this  release  could 
be  set  aside  at  all.  The  substantial  position  here  was  that  there 
had  been  an  agreement  to  sell  the  partnerahip  property  and 
dissolve  the  partnership.  A  sale  was  held,  but  the  final  comple- 
tion of  the  agreement  is  to  be  found  in  the  indenture  of  8th 
August  1904.  That  was  the  act  of  final  dissolution  between  the 
partners,  and  the  final  settlement  of  their  mutual  rights.  Refer- 
ence is  made  in  that  document  to  a  dissolution  of  partnership, 
and,  although  in  some  parts  it  is  referred  to  as  "  the  late  partner- 
ship," still  there  is  a  passage  showing  that  the  parties  understood 
that  the  dissolution  was  not  absolutely  complete  until  this  docu- 
ment was  executed.     I  find  these  words  in  that  document,  "  And 

(1)  3  App.  Cm.,  831. 
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the  company  in  consideration  of  the  said  Henry  William  Manuel   H-  C-  <>'  ^• 
relinquishing  to  the  said  Samuel  James  Phillips  all  the  rights       ^__^ 
and  claims  of  him  the  said  Henry  William  Manuel  in  and  to  the     Manubl 
assets  of  the  partnership  heretofore  existing  between  the  said  pgi^Lira  and 
Samuel  James  Phillips  and  Henry  William  Manuel  doth  hereby       Moss, 
at  the  request  of  the  said  Samuel  James  Phillips  release  the  said      i8aao8  j. 
Henrj^  William  Manuel  from  all  personal  liability  in  respect  to 
the  mortgage  and  other  debts  due  or  owing  by  the  said  partner- 
ship firm  to  the  company  and  from  all  claims  and  demands  in 
respect  thereof."     I  take   it   that  that   is  a  document   finally 
concluding  the  partnership  and  mutually  settling  the  rights  of 
the  partners  on  such  dissolution ;  and,  as  I  said  before,  under  the 
authority  of   Urquhart  v.  MacpJierson  (1),  you  cannot  sever  the 
release  from  the  rest  of  the  document,  nor  can  you,  with  the 
consequences  of  that  document  before  you,  by  any  means  place 
those  parties  back  in  their  former  position.     That  would  be  to 
restore  the  partnership.     Under  these  circumstances  the  release 
cannot  be  rescinded,  and  if  so  there  is  no  power  to  give  even  one 
shilling  damages.     I  do  not  think  that  the  mere  fact  of  a  party 
having    been   defrauded  and    becoming   insolvent  is   in   itself 
sufficient  to  prevent  his  assignee  in  insolvency  asking  for  the 
rescission  of  a  contract  induced  by  fraud.     Rescission  implies  that 
the  party  wishing  to  avoid  the  contract  is  prepared  to  do  equity, 
which  means  restoration  to  the  former  situation,  and  if  that  is  so 
I  cannot  see  that  it  is  any  answer  in  the  mouth  of  the  present 
plaintiff  to  say  merely  that  insolvency  has  intervened. 

Plaintiff's  appeal  disinissed.  Jvdgment 
varied  by  directing  the  plaintiff  to  pay 
costs  of  the  action,  except  so  far  as  they 
xuere  increased  by  the  issues  on  which 
lie  svA^ceeded,  and  to  pay  costs  of  the 
appeal. 

Solicitors,  for  the  appellants,  Hai^ney  &  Harney, 
Solicitors,  for  the  respondent  Phillips,  Parker  &  Parker, 

N.  G.  P. 

(1)  3  App.  C«B.«831. 
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Vcufrancy—IcUe  and  disorderly  person — **  No  visile  lawful  means  of  support"— 
J^olice  Act  1892  ( W.A.)  (55  Vict.  Nu.  27),  sec.  65  (1). 

The  Police  Act  1892  (W.A.),  sec  6o  (1),  provides  that  "every  person  who 
shall  commit  any  of  the  ndxt  following  offences  shaU  be  deemed  an  idle  and 
disorderly  personi  •  •  .  and  shall  on  conviction  be  liable  to  imprisonment 
,  .  .  (1)  Every  person  having  no  visible  lawful  means  of  support  .  .  . 
who  being  thereto  required  by  any  Justice,  or  who  having  been  daly 
summoned  for  such  purpose  or  brought  before  any  Justice,  shall  not  give  a 
good  account  of  his  means  of  support  to  the  satisfaction  of  such  Justice." 

Heldf  that  the  sub-section  was  intended  to  create  an  offence  cognizable 
mmediately  by  a  Justice  upon  the  accused  person  being  brought  before  him 
and  charged  with  the  offence  named,  and  that  no  preliminary  or  extra-judicial 
investigation  by  a  Justice  into  the  existence  of  lawful  means  of  support  is 
required  before  the  formulation  of  the  charge.  Upon  primd  fade  proof  of  the 
absence  of  lawful  means  of  support,  the  onus  falls  upon  the  accused  to  prove 
the  existence  of  such  means  to  the  satisfaction  of  the  Justice. 

Wilson  V.  Btnson  ((1905)  V.L.R.,  229;  26  A.L.T.,  U4),  and  WUson  v. 
Travtrst  (  (1906)  V.L.R.,  734 ;  28  A.L.T.,  56),  overruled. 

The  appellant  was  brought  before  a  magistrate  and  charged 
with  being  a  person  having  no  visible  lawful  means  of  support 
Evidence   was  given   for   the   prosecution    that    the    appellant 


V. 

Dempsey. 
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hannted  gambling  houses  in  the  Chinese  quarter  of  Perth,  and  H-  C.  of  A. 

Kved  on  his  pay  as  a  fighting  man  hired  by  a  certain  Society  to 

prevent  evidence  being  given  in  gambling  prosecutions.     The     LkbFan 

defence  also  produced  evidence  of  lawful  means  of  support ;  but 

the  magistrate  found  appellant  guilty  of  the  charge  "  and  thereby 

deemed  to  be  an  idle  and  disorderly  person,"  and  sentenced  him 

to  four  months'  imprisonment  with  hard  labour.    He  appealed  to 

the  General  Quarter  Sessions  on  questions  of  fact ;  but  Bumside 

J.  dismissed   the  appeal.     From  this  d^oision  an  appeal  was 

brought  by  special  leave  to  the  High  Court. 

Penny,  for  the  appellant.  The  requirements  of  sec.  65  (1)  of 
Police  Act  1892  were  not  complied  with  in  the  proceedings  before 
the  magistrate ;  no  preliminary  account  of  himself  was  required 
of  appellant  by  any  justice  before  his  arrest,  and  no  proof  of 
the  appellant's  having  failed  to  satisfy  any  such  justice  was 
given  at  the  hearing :  Police  Offences  Act  1890  (Vict.  No.  1126), 
sec.  40  (1);  Wilson  v.  Benson  (1);  Wilson  v.  Travers  (2).  The 
preliminary  inquiry  is  an  administrative  proceeding,  and  he  can- 
not be  arrested  and  charged  with  an  offence  until  the  inquiry  is 
decided  against  him. 

ThoTnas,   for   the    respondent.     Wilson  v.   Benson   (1),  and 
Wilson  v.  Travers  (2),  were  wrongly  decided.     Sec.  65  (1)  of  the 
Western  Australian  Act  constitutes  the  offence  of  being  an  idle 
and  disorderly  person,  consisting  of  the  two  elements  of  having 
no  visible  lawful  means  of  support  and  of  failing  to  give  a  good 
account  of  oneself  to  a  magistrate.     Both  the  elements  of  this 
offence   must  be    the    subject    of  judicial,  not   administrative, 
inquiry.     The  section  would  be  rendered  unworkable   by   the 
necessity  for  preliminary  extra-judicial  inquiry,  which  a  magis- 
trate has  no  jurisdiction  to  make,  and  the  result  of  which  there 
is  no  practicable   way   of   proving.      The   ordinary   procedure 
followed  by  the  magistrate  is  plainly  authorized  by  sec.  65  (I), 
and  no  other  strained  interpretation  should  be  adopted  to  make 
it  unworkable.     [He  referred  to  Justices  Act  1902  (WA.)  (2 

(1)  (1906)  V.KR..  229;  26  AL.T.,  144. 
(2)  (1906)  V.L.R.,  734 ;  28  A.L.T.,  56. 
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Dkmwey.        Penny  in  reply.     The  complaint  did  not  charge  the  appellant 

with  being  an  idle  and  disorderly  person,  but  with  having  no 

visible   lawful   means  of  support;   the   whole  proceedings  are 
defective  :  Reg.  v.Scotton  (1). 

Cur.  adv.  vult. 

The  following  judgments  were  read : — 

Griffith  C.J.  The  appellant  was  convicted  under  sec  t>5  of 
the  Police  Act  1892  (W.A.)  of  being  an  idle  and  disorderly  person. 
Special  leave  to  appeal  from  the  order  of  Bumside  J.  affirming 
the  conviction  was  given  on  the  suggestion  that,  according  to  the 
construction  of  a  Victorian  enactment  in  identical  words,  as 
declared  by  the  Full  Court  of  Victoria  (  Wilson  v.  Travera  (2)  ), 
the  proceedings  against  the  appellant  did  not  disclose  any  offence 
known  to  the  law. 

Sec.  65  enacts  that  **  every  person  who  shall  commit  any  of  the 
next  following  offences  shall  be  deemed  an  idle  and  disorderly 
person  within  the  meaning  of  this  Act,  and  shall  on  conviction  be 
liable  to  imprisonment  for  any  term  not  exceeding  six  calendar 
months  with  or  without  hard  labour."  Then  follows  an  enumera- 
tion of  eight  separate  categories  of  persons,  of  which  the  first  is 
(1)  "  Every  person  having  no  visible  lawful  means  of  support  or 
insufficient  lawful  means  of  support,  who  being  thereto  required 
by  any  Justice,  or  who  having  been  duly  summoned  for  such 
purpose,  or  brought  before  any  Justice,  shall  not  give  a  good 
account  of  his  means  of  support  to  the  satisfaction  of  such 
Justice." 

This  categor}%  like  the  other's,  is  of  a  class  of  persons  as  to 
whom  a  state  of  facts  can  be  predicated,  and  not  of  persons  who 
do  or  omit  to  do  some  specific  act. 

It  has  been  the  practice  in  Western  Australia,  when  it  is 
sought  to  take  advantage  of  this  enactment,  to  bring  the  accused 
person  before  justices  and  offer  evidence  to  show  that  he  has  no 
visible  lawful  means  of  support  or  insufficient  lawful  means  of 

(1)  5  Q.B.,  493.  (2)  (1906)  V.L.R.,  734  ;  28  A.L.T.,  66. 
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support.      It  has  been  supposed  that  the  burden  was  then  C5ast   ^*  ^-  ^^  ^• 
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upon  him  of  giving  a  good  account  of  his  means  of  support  to  the       ,^^/ 
satisfaction  of  the  justices,  and  if  he  failed  to  do  so  a  conviction     Lek  Fan 
has  followed.      The  same  practice  had  been  followed  in  Victoria    d^^^^y 

until  the  decision  of  the  case  of  Wilson  v.  Benson  (1)  by  Hodges  J.,       

Mid  has  also  been  followed  in  other  States  under  similar  enact- 
ments. Tlie  learned  Judges  of  the  Supreme  Court  of  Victoria 
held  that  the  failure  to  give  a  good  account  of  his  means  of 
support  most  occur  before  any  charge  can  be  laid  against  a  man 
under  the  Statute,  so  that  the  justice  before  whom  he  is  called 
upon  to  give  such  account  of  his  means  of  support  cannot  there 
and  then  convict  him,  but  a  new  charge  must  be  brought  against 
him  alleging  the  failure  as  an  element  of  the  offence.  This  point 
is  one  of  great  general  importance,  since  similar  provisions  are 
in  force  all  over  the  Commonwealth,  and  the  provisions  in  ques- 
tion are  much  relied  on  by  the  police  in  the  maintenance  of  order. 
Other  objections  to  the  conviction  have  been  taken,  but  if  they 
stood  alone  the  leave  to  appeal  should,  I  think,  be  rescinded. 

The  diflSculty  arises  from  the  use  in  a  somewhat  loose  and 
inaccurate  sense  of  the  word  "  offences  "  in  the  enacting  sentence 
of  sec.  65-  In  realitj'  that  section  creates  only  one  substantive 
offence,  that  of  being  an  idle  and  disorderly  person,  and  the  eight 
categories  of  persons  are  not,  properly  speaking,  definitions  of 
offences,  but  of  states  of  facts  which,  if  proved,  will  establish  that 
substantive  offence.  This  is  clearly  shown  by  the  following  sec. 
(66)  which  is  framed  on  the  same  lines  as  sec.  65,  and  provides 
that  any  person  who  shall  commit  any  one  of  certain  offences 
shall  be  deemed  a  rogue  and  vagabond.  The  first  case  is  "  Every 
person  committing  any  of  the  offences  in  the  next  preceding  sec- 
tion.mentioned,  '  having  been  previously  convicted  as  an  idle  and 
disorderly  person.' "  The  seventh  case  is  "  Every  person  appre- 
hended as  an  idle  and  disorderly  person,  and  violently  resisting 
any  constable  or  other  officer  so  apprehending  him/'  &c.  In  like 
nianner  sec.  68  speaks  of  a  constable  or  other  person  apprehend- 
ing **  any  person  charged  with  being  an  idle  and  disorderly 
person."  The  Act  7  Geo.  IV.  c.  83,  from  which  the  scheme  of  sec. 
65  is  taken,  gives  a  form  of  conviction  of  an  idle  and  disorderly 

(1)  (1905)  V.L.R.,  229 ;  26  A.L.T.,  144. 
VOL.  V.  21 
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'^       being  an  idle  and  disorderly  person^  for  that"  &c  setting  out  the 
Lbe  Fan     terms  of  the  particular  category  of  idle  and  disorderly  persons 

DbJpsby.    w^t^^i^  which  he  falls. 

In  the  case  of  the  first  category  the  accused  cannot  be  con- 
victed of  the  substantive  offence  until  (1)  it  has  been  proved  that 
he  is  without  visible  lawful  means  of  support  or  hcis  insufficient 
lawful  means  of  support,  and  (2)  he  has  failed  to  give  a  good 
account  of  his  means  of  support  to  the  satisfaction  of  the  justices. 
But,  in  my  opinion,  this  second  condition  is  not  an  element  of 
the  charge  to  be  made  against  the  defendant,  but  a  condition 
precedent  to  his  conviction  on  the  charge  of  being  an  idle  and 
disorderly  person,  because  he  has  no  visible  lawful  means  of 
support  or  has  insufficient  lawful  means,  of  support     If,  on  proof 
of  this  fact,  and  on  being  lawfully  called  upon,  he  fails  to  give 
a  good  account  of  his  means  of  support,  he  may  be  convicted 
there  and  then.     The  section  allows  him  to  be  so  called  upon  in 
either  of  three  ways :   (1)  on   being  thereto  required   by  any 
justice ;  (2)  on  being  duly  summoned  for  such  purpose ;  (3)  on 
being  brought  before  a  justice.    The  first  case  appears  to  refer  to 
a  summary  personal  demand  made  by  a  justice  out  of  Court  in 
the  exercise  of  his  general  authority,  upon  which,  under  the 
older  Statutes,  the  justice  under  a  practice  now  obsolete  could 
have  convicted  upon  view.     In  this  case  it  might  perhaps  now 
be  necessary  to  prefer  a  charge  against  the  accused  after  he  has 
failed  to  satisfy  the  demand,  but  I  express  no  opinion  on  this 
point.     In  the  second  case  a  summons  would  be  issued  upon  a 
complaint  that  the  defendant  is  an  idle  and  disorderly  person 
being  a  person  without  visible  lawful  means,  &c.     The  siunmons 
would  be  in  the  ordinary  form,  calling  upon   him   to  appear 
"  to  answer  the   said  complaint  and   be    further    dealt    with 
according  to  law."     The  third  case  assumes  that  the  defendant 
is   brought   before   the   justice   in  custody   and  charged    with 
being  an  idle  and  disorderly  person  for  the  same  reason.     The 
section  itself  says   nothing  as   to   the  conditions  under  which 
a  man  may  be   apprehended   on   such  a  charge.     Sec.  66  (7) 
and   sec.    68,    however,    as    already    shown,    contemplate   that 
under  some  circumstances  a  man  may  be  so  apprehended.    In 
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my  opinion  the   words  "  brought  before  any   Justice "   mean   ^*  0.  of  A. 
broaght  on  warrant  or  without  warrant  as  the  case  may  be.       s.«^ 
Whether  a  constable  has  authority  to  apprehend  a  man  without     i,kb  Fan 
warrant  as  an  idle  and  disorderly  person  on  the  ground  that  he     djjm^^by. 
is  found  offending  must  depend   upon   whether   the  category 
within  which  the  man  is  alleged  to  fall  is  such  that  the  guilt  is 
capable  of  being  ascei-tained   upon  view.     Some  of  the  cases 
mentioned  in  sec.  65  are  clearly  of  such  a  kind,  while  others 
perhaps  are  not.     In  the  latter  case  a  personal  demand  by  a 
justice  or  a  summons  would  perhaps  be  necessary.     The  want  of 
visible  lawful  means  of  support  is  certainly  capable  of  being  so 
ascertained. 

But,  for  the  reasons  already  given,  I  do  not  think  that  any  of 
these  matters  are  elements  of  the  offence.  They  relate  only  to 
the  procedure  and  not  to  the  subject  matter.  Another  instance 
of  similar  procedure  is  afforded  by  sec»  69,  under  which  the 
charge  on  which  a  man  is  brought  before  a  justice  is  "  having  on 
lu8  person  ....  any  thing  which  may  be  reasonably 
suspected  of  being  stolen."  If  he  then  fails  to  give  an  account  of 
the  possession  to  the  satisfaction  of  the  justice  he  may  be  con* 
victed  In  this  case  it  is  clear  that  the  giving  of  the  account  to 
the  satisfaction  of  the  justice  must  be  after,  and  not  before,  the 
diarge  is  laid.  Other  instances  are  afforded  by  the  Statutes 
relatmg  to  offences  committed  by  insolvent  debtors,  in  which  it  is 
commonly  provided  that  certain  facts  shall  constitute  an  offence 
unless  the  jury  are  satisfied  that  there  was  no  intent  to  defraud. 
The  practical  effect  in  all  these  cases  is  that  the  alleged  offender 
is  to  be  charged  with  the  facts  which  primd  facie  constitute  an 
offence,  that  the  onus  to  discharge  himself  is  then  cast  upon  him, 
and  that  if  he  fails  to  discharge  that  onus  he  may  be  convicted. 

In  my  opinion,  therefore,  the  procedure  followed  in  the  present 
case  was  right,  and  the  view  of  the  Statute  taken  by  the  learned 
Judges  in  Victoria  was  erroneous.  The  cases  of  Wilson  v. 
Benson  (1)  and  Wilson  v.  Travers  (2)  must  be  regarded  as  over- 
ruled 80  far  as  they  are  inconsistent  with  this  judgment. 

Barton  J.     This  Court  is  not  concerned  with  the  sufficiency  of 

(1)  (1906)  V.L.R.,  229 ;  26  A.L.T.,  (2)  (1906)  V.L.R.,  734  ;  28  A.L.T., 
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^_^*        conviction.   The  sole  question  on  which  special  leave  was  granted 

Lek  Fan     was  the  meaning  of  sec.  65  (1)  of  the  Western  Australian  Police 

Act  1892. 

"  Every  person  who  shall  commit  any  of  the  next  foUowiDg 
oiFences  shall  be  deemed  an  idle  and  disorderly  person  within  the 
meaning  of  this  Act,  and  shall  on  conviction  be  liable  to  imprison- 
ment," &c.,  namely : — 

"  (1)  Every  person  having  no  visible  lawful  means  of  support 
or  insufficient  lawful  means  of  support,  who  being  thereto 
required  by  any  Justice,  or  who  having  been  duly  summoned  for 
such  purpose,  or  brought  before  any  Justice,  shall  not  give  a  good 
account  of  his  means  of  support  to  the  satisfaction  of  such  Justice." 

It  is  contended  for  the  appellant  that  justices  who  act  under 
this  provision  are  performing,  not  a  judicial,  but  a  ministerial  or 
administrative  duty,  and  that  if  a  justice  is  not  satisfied  that  the 
person  before  him  has  given  a  good  account  of  his  means  of 
support,  the  justice  is  not  entitled  to  convict,  but  that  the  person, 
before  he  can  be  found  guilty,  must  be  brought  before  another 
justice  and  the  facts  which  constitute  the  offence  must  be  proved 
over  again  before  he  can  be  called  on  for  a. defence.     This  is 
tantamount  to  saying  that  a  second   complaint  must    be  laid 
against  him  (for  it  would  be  a  strange  thing  to  inquire  whether 
he  is  an  idle  and  disorderly  person  without  a  complaint  in  the 
first  instance),  and  that  unless  this  be  done  he  is  entitled  to  be 
acquitted  or  discharged,  notwithstanding  that  he  has  had  an 
opportunity  of  rebutting  the  inference  which  undeniably  arises 
from  the  fact  of  his  being  without  visible  or  sufficient  lawful 
means  of  support.     I  cannot  accede  to  that  contention.     It  is,  in 
effect,  to  say  that  in  dealing  with  people,  who  in  a  vast  number 
of  cases   cannot  be   dealt   with   at  all   unless   summarily,  the 
formalities  are  to  be  gone  through  which  are  necessitated  upon 
magisterial  inquiries  into  indictable  offences,  and  that  the  justice 
is  really  called  upon  to  perform  a  process  equivalent  to  a  com- 
mittal for  trial,  with  the  result  of  a  second  investigation  upon 
the  same  evidence  for  the  prosecution  which  the  accused  person 
has  already  failed  to  rebut,  and  with  the  further  grotesquerie 
that,  if  due  effect  be  given  to  the  final  words  of  the  sub-sectioiJ, 
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guilt  is  only  to  be  established  finally  by  proving  to  the  second  H.  C.  of  A. 
justice  that  the  accused  has  failed  to  satisfy  the  mind  of  the 
first    Obvioasly  such  a  construction  of  the  Act  would  lead  to     leb  f^n 
absurd  and  futile  results,  and  it  should  be  avoided,  according  to     db^wkt 
ordinary  rules  of  interpretation,  if  there  is  another  and  a  more 
reasonable  construction  fairly  open.     Fortunately  the  position  is 
a  safer  one,  and  the  practice  sanctioned  by  usage,  until  recently 
unbroken,  rests  upon  the  plain  words  of  the  enactment.     The 
conviction  prescribed  in  sec.  65  is  for  the  comprehensive  offence 
of  "  being  an  idle  and  disorderly  person,"  and  the  section  embraces 
eight  specific  sets  of  facts  any  of  which  will  prove  the  commission 
of  that  offence,  just  as  the  next  section  (66)  embraces  twelve 
separate  sets  which  are  each  sufficient  to  prove  a  person  to  be  a 
"  rogue  and  vagabond,"  and  the  67th  section  includes  three  other 
classifications,  under  any  one  of  which  a  person  may  be  brought 
for  proof  that  he  is  an  "  incorrigible  rogue."     Apait  from  pro- 
cedure, there   are  in  sub-sec.  (1)  of  sec.  65  two  things  which 
constitute  the  prabaiida:  (a)  that  the  person  has  no  visible 
lawful  means  of  support  or  insufficient  lawful  means  of  support ; 
(h)  that  he  fails  to  satisfy  the  justice  by  a  "  good,"  which  means 
a  reasonably  credible,  account,  and  not  what  is  commonly  called  a 
"  thin  "  one,  that  he  has  actual,  that  is,  sufficient  means  of  support 
Unless  he  can  do  that  the  prirad  facie  case  arising  by  inference 
from  the  absence  or  insufficiency  of  means,  of  which  some  evidence 
must  first  be  given  (see  per  Hood  J.,  Appleby  v.  Armstrong  (1)  ) 
remains  unrebutted,  and  the  justice  may  and  should  convict  and 
punish,  and  there  an  end     Notwithstanding  the  rather  incautious 
application  of  the  word  "  offence  "  to  them  in  the  opening  words  of 
the  section,  instead  of  to  the  real  offence  of  being  an  idle  and  dis- 
orderly person,  to  which  the  word  "  conviction  "  clearly  applies, 
the  matters  specified  in  the  several  sub-sections  are  just  the 
evidentiary  ingredients  of  the  offence  in  its  eight  phases.     In 
sub-sec.  (1),  indeed,  the  failure  to  satisfy  the  justice  may  be  due 
to  entire  absence  of  evidence  of  actual  lawful  means  as  well  as 
{rom  unsatisfactory  or  insufficient  evidence  thereof,  and  there  is 
no  compulsion  upon  the  accused  to  give  evidence  personally,  as 
i^eems  to  be  supposed.    The  person  liable  to  conviction  under 

(1)  27  V.L.R.,  Ids,  at  p.  138  ;  23  A.L.T.,  35. 
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H.  C.  OF  A.  QQQ   65  (1)  as  an  idle  and  disorderly  person,  in  that  he  has  no 
'■        lawful  means  of  support,  is.  therefore,  a  person  whose  means 
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LkkFan  of  support  are  non-apparent  or  insufficient,  in  the  absence  of 
Dbmpsey.  evidence  either  on  his  own  part,  or  on  that  of  others,  or 
both,  giving  an  account  of  hLs  means  of  support  good  enough 
to  satisfy  the  tribunal.  If  the  man  cannot  satisfy  the  tribunal 
he  may  be  convicted,  and  I  cannot  imagine  why  the  appellant 
should  conceive  it  necessary  that  he  should  be  tried  over  again 
before  that  tribunal  or  another  one.  In  my  view,  with  the 
very  greatest  respect  for  the  opinions  of  other  Judges,  it  is  as 
unreasonable  as  to  urge  that  a  similar  procedure  is  necessary 
as  to  the  proof,  required  by  the  seven  remaining  paragraphs 
of  sec.  65,  the  twelve  paragraphs  of  sec.  66,  and  the  three  of 
sec.  67,  for  I  see  no  sound  reason  why  this  paragraph  should 
be  thus  distinguished  from  all  the  others,  and  held  to  require  a 
procedure  so  complex  and  elaborate  One  would  think  the  evi- 
dences of  the  offence  of  being  an  idle  and  disorderly  person, 
prescribed  in  that  paragraph,  were,  alone  among  the  means  of 
proving  the  same  offence  stated  in  the  eight  paragraphs,  to  be 
treated  as  ingredients  of  an  indictable  offence  until  the  matter 
comes  before  a  second  justice. 

Some  argument  has  been  founded  on  the  words  "  who  being 
thereto  required  by  any  Justice,  or  who  having  been  duly  sum- 
moned for  such  purpose,  or  brought  before  any  Justice."  1  have 
not  found  that  their  presence  in  the  sub-section  alters  the  other- 
wise plain  meaning  of  the  section  as  to  its  evidentiary  require- 
f  ments.     The  first  phrase  in  all  probability  refers  to  cases  where 

the  offender  has  come  before  the  justice  on  another  charge,  or  as 
a  witness,  or  as  a  bystander  in  Court,  and  is  required  to  account 
for  his  apparent  lack  of  any  means  or  of  adequate  means  of 
honest  livelihood.  At  any  rate  the  existence  of  such  circum- 
stances would  satisfy  the  meaning  of  the  phrase.  The  meaning 
may  include  cases  where  the  justice  could  at  one  time  convict 
"  upon  his  own  view,"  but  does  so  no  longer.  Such  a  dealing 
with  the  offender  was  sanctioned  by  6  Wm.  IV.  No.  6,  sec.  2. 
"  Duly  summoned  for  such  purpose  "  primarily  means  served  with 
a  summons  stating  the  nature  of  the  complaint,  and  I  see  no 
reason  why  another  meaning  should  be  sought.     "  Brought  before 
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any  Justice "  seems  to  me  clearly  to  mean,  brought  there  in   H-  C-  ^'  ^• 
lawful  custody  under  the  charge  authorized  by  sec.  65,  and  on  the       ^^" 
grounds  stated  in  any  of  its  paragraphs.  Lik  Fan 

For  the  foregoing  reasons  I  am  of  opinion  that  the  Police  D^^gy, 
Magistrate  of  Perth,  in  treating  the  offence  aa,  proveable  and 
proved  before  him,  acted  upon  the  true  view  of  the  meaning  of 
the  enactment,  tiiat  Bv/mside  J.  was  right  in  dismissing  the 
appeal  under  sec.  188  of  the  Justices  Act,  and  that  this  appeal 
should  be  dismissed. 

Isaacs  J.  I  am  of  the  same  opinion.  By  sees.  65,  66  and  67 
of  the  Police  Act  1892  (55  Vict  No.  27)  the  legislature  of  Western 
Australia  has  made  provision  for  the  punishment  of  three  classes 
of  offaiders,  namely,  (1)  idle  and  disorderly  persons,  (2)  rogues 
and  vagabonds,  and  (3)  incorrigible  rogues. 

The  first  class  is  liable  to  six,  the  second  to  twelve,  and  the 
thiid  to  eighteen  months'  imprisonment,  the  first  two  with  or 
without  hard  labour,  and  the  last  with  hard  labour. 

A  description  is  given  in  each  section  of  tiie  various  persons 
who  fall  within  the  class  dealt  with  by  that  section.  Among 
those  who  are  deemed  to  be  idle  and  disorderly  persons  is 
(1)  "Every  person  having  no  visible  lawful  means  of  support 
.  .  .  who  being  thereto  required  by  any  Justice,  or  who  having 
been  duly  summoned  for  such  purpose,  or  brought  before  any 
Justice,  shall  not  give  a  good  account  of  his  means  of  support  to 
the  satisfaction  of  such  Justice/' 

Those  who  are  to  be  deemed  rogues  and  vagabonds  include 
every  person  who  commits  any  of  the  offences,  which  make  him 
an  idle  and  disorderly  person  if  he  has  "  been  previously  con- 
victed as  an  idle  and  disorderly  person,"  and  also  every  person 
"  apprehended  as  an  idle  and  disorderly  person  "  if  he  violently 
resists  apprehension  and  is  convicted  of  the  offence  for  which  he 
was  apprehended. 

An  incorrigible  rogue  includes  every  person  committing  an 

offence  subjecting  him  to  be  dealt  with  as  a  rogue  and  a  vagabond, 

if  he  has  been  "  previously  convicted  as  a  rogue  and  a  vagabond." 

Sec.  68  speaks  of  a  person  being  ''  charged  with  being  an  idle 

and  disorderly  person,  or  a  rogue  and  vagabond,  or  an  incorrigible 
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H.  C.  OF  A.  rogue."     It  refers  to  his  being  apprehended  on  that  charge,  and 

^_^       it  gives  power  to  take  and  convey  him   before  a  justice  or 

Lee  Fas    justices,  and  it  further  enacts  that  the  justice  or  justices  by  whom 

Dempsky.    "  ^^y  Person  shall  be  adjudged  to  be  an  idle  and  disorderly  person, 

or  a  rogue  and  a  vagabond,  or  an  incorrigible  rogue,"  may  make 

certain  orders. 

The  provisions  referred  to  make  it  clear  that  the  charge  is  that 
of  being  an  idle  and  disorderly  person,  &c.,  and  the  convictioa. 
follows  the  charge. 

The  contention  of  learned  counsel  for  the  appellant  rested 
entirely  upon  the  Victorian  case  of  Wilson  v.  Tiuvers  (1),  the 
reasoning  of  which  he  simply  presented  to  the  Court  as  correct. 

Wilson  V.  Tnivera  (1)  is  largely  based  upon  the  reasoning 
which  governed  the  case  of  Wilson  v.  Benson  (2),  a  decision  of 
Hodges  J. 

Without  minutely  dissecting  the  reasons  given  by  the  Full 
Court  in  Wilson  v.  Travers  (1),  it  practically  amounts  to  this : 
that  if  a  person  has  no  visible  lawful  means  of  support  he  may 
be  questioned  by  a  justice  acting  administratively  and  not 
judicially  as  to  his  means  of  support  This  may  be  done  either 
on  the  justice's  own  view,  or  when  the  person  is  summoned,  in 
some  unofficial  way  not  provided  for  by  law,  to  appear  before  the 
justice,  or  upon  his  being  brought  before  the  justice  in  some 
equally  informal  and  undefined  manner.  If  his  account  be  then 
considered  satisfactory  by  the  justice  there  is  an  end  to  the 
matter ;  but  if  the  account  be  not  satisfactory,  or  if  he  do  not 
come,  the  person  has  committed  an  offence.  Then,  and  then  only, 
upon  the  reasoning  of  the  Victorian  Court,  can  a  chai'ge  be 
formulated  and  the  accused  put  upon  his  trial. 

Passing  by  for  the  present  the  expression  "  who  being  thereto 
required  by  any  Justice,"  which  has  an  early  origin,  and  at  one 
time  stood  alone,  and  taking  into  consideration  the  two  other 
branches  of  the  latter  portion  of  the  sub-section,  namely,  "  who 
having  been  duly  summoned  for  such  purpose,  or  brought  before 
any  Justice,"  they  are,  so  far  as  the  words  themselves  import, 
ordinary  provisions  commonly  found   in  connection   with   the 

(1)  (1906)  V.L.R.,  734;  28  A.L.T.,  (2)  (1906)  ^^L.K.,  229;  26  A.L.T., 
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exercise  of  judicial   functions   by  justicea     A  summons,  or  a   ^'  ^-  o'  ^' 
warrant,  or  a  summary  arrest  are  well  known  methods  of  secur-  '* 

ing  the  attendance  of  an  accused  person.  No  instance  has  been  jr^,^^  ^^^ 
brought  before  the  Court  where  these  expressions  have  been 
ased  to  indicate  the  exercise  of  any  administrative  duties  of  a 
justice.  It  is  a  somewhat  startling'  proposition  that,  although 
the  officer,  the  procedure,  and  the  determination  are  all  primd 
facie  judicial,  these,  are  all,  without  any  express  statutory  provi- 
dun  and  by  some  exceptional  implication,  invested  with  an 
administrative  character,  and  not  .for  the  purpose  of  simply 
ascertaining  whether  a  person  is  already  a  criminal,  but  for  the 
poQsihle  purpose  of  constituting  that  person  by  administrative 
process  a  criminal  though  otherwise  he  is  not  a  criminal. 

What  is  there  in  the  Statute  to  justify,  much  less  to  require, 
this  unique  interpretation  of  what  appears  to  me  to  be  a  very 
plain  enactment  ?  A  person  appears,  suppose  to  a  constable,  to 
be  going  about  at  large  without  any  visible  lawful  means  of 
support,  and  therefore  to  be  a  menace  to  society.  It  is  of 
importance  to  protect  the  public  by  means  of  preventive  as  well 
as  punitive  measures,  and  so  the  legislature  has  declared  that 
sach  a  person  shall  be  deemed  an  idle  and  disorderly  person, 
unless  he  can  satisfy  a  justice,  notwithstanding  appearances,  or 
what  may  be  called  the  primd  fade  conclusion  which  a  fair- 
minded  and  careful  observer  would  come  to  regarding  his  means, 
that  he  really  has  sufficient  lawful  means  of  support.  The  word 
"deemed"  is  significant;  the  person  apparently  without  lawful 
means  of  support  is  in  law  considered  dangerous,  unless  he  shows 
the  contrary.  He  may  be  charged  with  being  an  idle  and 
disorderly  person  as  having  no  lawful  means  of  support ;  he  may 
be  summoned  upon  that  charge  for  the  "  purpose  "  of  giving  a 
good  account  of  his  means  if  he  can,  it  being  essential,  however, 
that  the  prosecution  should  first  establish  that  he  is  without 
visiUe  lawful  means  of  support ;  or  he  may  be  brought  before  the 
justice  by  warrant  or  summary  arrest  as  pi^md  facie  an  offender ; 
Aod,  assuming  the  onus  of  proof  in  the  first  instance  is  satisfied 
by  the  prosecution,  he  is  then  required  to  displace  it,  otherwise 
he  may  be  convicted. 

There  is  nothing  new  in  this  method  of  procedure,  nothing 
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criminal  procedure.  The  case  is  one  requiring  more  prompt 
treatment  than  usual — rather  than  dilatory  process ;  and,  so  far 
as  I  can  ascertain,  there  is  not,  nor  has  there  ever  been  in  any 
State  or  Colony  including  New  Zealand  (see  Curran  v.  (f  Connor 
(1)  ),  any  difficulty  in  admitiistering  the  law  so  interpreted  with 
justice  and  efficacy. 

This  is  sufficient  to  dispose  of  the  case,  and,  if  it  were  not  that 
our  decision  is  practically  a  reversal  of  the  decisions  in  Wilson 
V.  Benson  (2),  and  Wilson  v.  Travers  (3),  I  should  not  feel  called 
upon  to  say  anything  further.  But  it  is  due  to  the  learned 
Judges  who  determined  these  cases,  to  examine  on  its  own  basi9 
the  reasoning  by  which  their  judgments  are  supported  And 
before  indicating  what  appears  to  me  to  be  serious  practical 
difficulties  in  the  way  of  accepting  their  interpretation  of  the  law, 
some  of  which  were  anticipated  by  their  Honors,  I  would  advert 
to  the  fact  rightly  pointed  out  by  dbBeckett  A.C.J.,  that  according 
to  the  practice  previously  followed,  when  a  person  having  no 
visible  means  of  support  was  brought  before  a  Court  of  Petty 
Sessions,  and  evidence  was  given  that  he  had  no  visible  means,  a 
prima  facie  case  was  made  against  him,  which  he  could  displace 
by  proving  that  he  had  means,  or  by  giving  a  good  account  to  the 
satisfaction  of  the  bench  before  whom  he  appeared.  This  inter- 
pretation of  the  law  is  very  distinctly  recognized  by  Madden 
C.J.  in  Whitney  v.  Wilson  (4),  and  by  Hood  J.  in  Appleby  v. 
At^nstrong  (5).  The  observations  in  the  two  last>mentioned 
cases  on  this  point  are  of  course  not  agi'eed  with  by  the  Full 
Court  who  decided  Wilson  v.  Travers  (3),  and  are  at  variance 
with  the  reasoning  of  Hodges  J.  in  Wilson  v.  Benson  (2) ;  but  the 
consistency  of  the  practice  referred  to  by  aBeckett  A.C.J.  over  a 
long  period  of  considerably  more  than  thirty  years  is  undoubted. 
No  inconvenience  or  injustice  in  following  that  practice  has  ever, 
so  far  as  I  am  aware,  been  suggested,  and  the  new  construction 
introduced  for  the  first  time  by  Wilson  v,  Travers  (3)  and  Wilson 
V.  Benson  (2),  does,  as  dBeckett  A.C.  J.  correctly  points  out,  present 


(1)  12N.Z.L.R.,442. 

(2)  (1905)  V.L.R.,  229;  26  A.L.T., 
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(3)  (1906)  V.L.R.,  734 ;  28  A.L.T..  56. 

(4)  24  V.L.R.,  574  ;  20  A.L.T.,  157. 
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an  unsatisfactory   view  of  the  sub-section  under  which    the  ^  C*  ^'  ^• 
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decision  was  given,  and  would  leave  the  law  ineffective  as  a 
working  enactment.  These  are  considerations  which  are  very  LbeFas 
fltiODg  to  lead  a  Court  to  inquire  anxiously  whether  the  former  dempsby. 
new  of  the  enactment  so  long  continued,  so  reasonable  and  effec- 
tive and  not  unjust,  is  not  after  all  the  proper  interpretation  ;  in 
other  words,  whether  the  language  of  the  legislature  contained 
in  that  sub-section,  when  read  in  conjunction  with  other  sections 
in  the  same  part  of  the  Act,  is  not  reasonably  capable  of  bearing 
that  interpretation.  If  the  history  of  the  legislation  be  looked 
at  the  matter  is  beyond  doubt.  In  1835  an  Act  was  passed  in 
New  South  Wales,  (6  Will  IV.  No.  6),  which  is  the  Australian 
foundation  of  such  legislation*  By  sec.  2  it  was  provided  that 
"  every  person  who  having  no  visible  lawful  means  of  support  or 
insufficient  lawful  means  shall  not  being  thereto  required  by  a 
Jnstice  of  the  Peace  give  a  good  account  thereof  to  the  satisfac- 
tion of  such  Justice"  (then  follows  the  enumeration  of  other 
descriptions  of  offenders)  "  shall  be  deemed  an  idle  and  disorderl}"^ 
person  within  the  true  intent  and  meaning  of  this  Act,  and  it 
shall  be  lawful  for  any  Justice  ^  of  the  Peace  to  commit  such 
offender  (being  thereof  convicted  before  him  by  his  own  view  or 
by  the  confession  of  such  offender  or  by  the  evidence  on  oath  of 
one  or  more  credible  witness  or  witnesses)  to  His  Majesty's 
nearest  Gaol,"  &c.  The  form  of  conviction  given  by  sec.  13  of 
the  Act  corresponded  with  the  form  under  the  English  Act  read 
by  the  learned  Chief  Justice. 

It  is  manifest  that,  as  under  that  enactment  at  least  the 
jnstice  might  convict  on  his  own  view,  the  justice  who  had  to  be 
satisfied  was  the  same  justice  who  if  not  satisfied  could  on  the 
same  occasion  convict.  Further  he  might  convict  on  the  confes- 
sion of  the  offender,  and  that  confession  could  scarcely  include  a 
confession  that  some  other  justice,  or  the  same  justice  on  some 
other  occasion,  acting  in  another  capacity,  namely,  in  an  admin- 
istrative capacity,  had  not  been  satisfied  with  the  account  of 
his  means. 

In  1851  that  Act  was  repealed  in  New  South  Wales  and  the 
enactment  as  to  this  description  of  persons  was  substantially 
repeated,  except  that  the  three  alternatives  as  they  have  been 
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H.  C.  OF  A  called  were  inserted,  namely,  "  required,"  "summoned,"  and 
'•  **  brought"  Sec.  15  shows  that  the  form  of  conviction  should 
Lke  Fan  still  be  as  before.  The  penal  section  in  this  later  Act  (15  Vict 
Dbhpskt  ^^'  ^)  referring  to  disorderly  persons,  retained  the  same  refer- 
ences to  conviction  on  view,  and  confessions,  as  existed  in  the 
fonner  Act  Those  references  are  not  now  found  in  the  Vic- 
tonan  Act  of  1890,  being  matters  of  procedure,  and  procedure  is 
otherwise  provided  for.  But  the  meaning  of  the  alternatives  is 
the  same  as  it  was  originally.  If  the  view  adopted  by  the 
Supreme  Court  of  Victoria  is  correct,  the  working  of  the  enact- 
ment would  be  not  merely  ineffective,  but  practically  impossible, 
as  well  as  out  of  harmony  with  the  rest  of  the  procedure  relating 
to  justices.  That  view  supposes  a  person  who  to  all  appearance 
has  no  lawful  means  of  support,  and  assumes  that  a  justice  may 
voluntarily  visit  him  and  require  him  to  give  an  account  of  his 
meana  No  provision  is  made  for  recording  or  certifying  the 
dissatisfaction  of  the  justice,  if  he  be  not  satisfied  ;  and  before  he 
can  lawfully  put  the  inquiry  at  all,  he  must  first,  at  least 
mentally,  have  satisfied  himself  that  priTnd  facie  the  individual 
before  him  has  no  lawful  means  of  support  If,  however,  the 
justice  does  not  voluntarily  go  to  the  individual  in  question  he  is, 
according  to  the  reasoning  of  the  Supreme  Court,  to  address 
some  sort  of  notification  to  him  to  attend  and  be  questioned. 
The  further  assumption  of  the  Court  is  that  so  far  no  ofiTence  is 
possible,  and  no  charge  can  be  formulated,  and  consequently  the 
notification  cannot  be  more  than  a  bare  request  to  attend  and 
give  some  explanation  of  his  means  without  saying  why.  If 
there  be  nothing  in  the  indiyidual's  outward  appearance  to 
justify  the  belief  that  he  is  without  means,  and  if  he  do  not 
admit  it,  I  do  not  know  by  what  process  a  justice  can  in  the 
circumstances  assumed  obtain  the  right  to  require  him  to  give 
any  account  of  his  means  of  support.  It  is  by  the  express  words 
ot  the  sub-section  a  condition  precedent  to  the  right  of  the  justice 
to  make  any  inquiry  that  the  person  should  have  no  visible  law- 
ful means  or  insufiicient  means  of  support,  and  if  the  justice  is 
acting  administratively  merely  and  not  judicially,  I  do  not  under- 
stand how,  in  the  case  I  have  supposed,  he  can  get  any  evidence 
of  the  necessary  fact.     Nor  do  I  understand  how  the  individual 
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questioned  can  bring  other  persons  to  support  his  account  and  H.  C.  of  a. 
corroborate  his  story.  He  is,  nevertheless,  according  to  the 
argument,  concluded  by  the  dissatisfaction  of  the  justice.  But  lkb  Fas 
let  us  carry  the  matter  a  stage  further,  and  suppose  that  the  dkmpsky 
justice  obtained  an  unsatisfactory  account,  or,  after  summons,  none 
at  all;  the  next  step  is  to  charge  the  offender  and  bring  him 
before  a  justice  in  the  ordinary  criminal  jurisdiction.  The  fact 
of  his  having  no  visible  lawful  means  must  be  again  proved,  this 
time  before  a  justice  acting  judicially,  and,  on  the  assumption  of 
the  Supreme  Court,  there  must  also  be  proved  the  necessary 
dissatisfaction  of  the  justice  who  acted  administratively.  If  it  be 
the  same  justice,  I  do  not  know  how  that  essential  fact  will  be 
proved — ^it  is  impossible  to  imagine  the  same  justice  being  both 
Judge  and  witness  or  taking  judicial  notice  of  the  fact — and  even 
if  it  were  another  justice  who  acted  administratively,  is  he  to  be 
called  and  to  testify  as  to  his  dissatisfaction  ?  I  can  hardly 
think  the  case  is  met  by  the  suggestion  of  Cussen  J.,  that  some 
person  present  who  hears  the  justice  openly  express  his  dissatis- 
faction could  be  called  to  prove  it.  Apart  from  this  being  a  most 
unusual  mode  of  proving,  in  fact  at  secondhand  so  to  speak, 
what  is  assumed  to  be  an  essential  element  of  an  offence,  one 
can  easily  conceive  of  a  conflict  of  evidence  as  to  what  the  justice 
actually  said,  and  some  difference  of  opinion  as  to  what  he  meant. 

Moreover  the  Court's  reasoning  involves  the  strange  result, 
adverted  to  by  aBeckett  A.C.J.,  that  no  matter  what  evidence  the 
aocased  may  on  his  trial  adduce  to  show  that,  notwithstanding 
appearances,  his  means  are  in  fact  undeniable,  it  is  unavailing, 
because  the  administrative  justice  was  previously  dissatisfied,  and 
therefore  on  proof  that  the. accused  had  no  visible  means  the 
judicial  justice  is  bound  to  convict.  It  seems  to  me  that .  this 
reasoning  is  by  no  means  so  well  founded  a«  that  which  has  for 
80  many  years  supported  the  practice  previously  in  force.  In 
my  opinion  that  practice  was  justified  by  the  true  construction 
of  the  enactment. 

Sec,  46  of  the  Victorian  Act  of  1890  and  sec.  122  of  the 
Western  Australian  Act  of  1892  strongly  support  the  view  I 
have  indicated :  but  independently  of  these  sections  the  decision 
upon  which  the  appellant  in  this  case  relies  cannot  in  my  opinion 
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H.  C.  OF  A.  be  supported,  and  if  that  decision  be  wrong  the  appellant's  case 
J^       must  fall.* 

Leb  Fan  m  t    7  •        •       7 

v.  Appeal  ai8vi%88ea, 

DSMPSKT. 

iniiosJ.  Solicitors,  for  the  appellant,  Penny  &  HUl. 

Solicitor,  for  the  respondent,  Barker  (Crown  Solicitor). 

N.  G.  P. 
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Oct.  28.  29,  ( W.A.),  (62  Vict.  No.  17). 

30; 
y       A  In  pursuance  of  a  power  vested  in  the  Crown  to  dispose  of  Crown  lands  in 

Western  Australia  under  conditions  prescribed  by  the  Regulations  then  in 

Oriffith  C.J.,  force  **or  by  any  Regulations  amending  or  substituted  for  the  same,"  a 

Isaacs  JJ.  pastoral  lease  was  granted  in  1887,  containing  a  reservation  to  the  Crown  of 

a  right  to  sell  the  land  comprised  in  the  lease  ;  and  the  Regulations  also  con- 
tained a  similar  reservation  of  a  power  to  sell  subject  to  the  provisions  of  the 

*NoTB  :— Sec.  40  (1)  of  the  Police  the  Police  Offences  Act   1907  (Vict.) 

OfffMces  Act  1890  (Vict.),  under  which  and  a  new  provision  substituted.    See 

Wihon  V.  BfMson  and  WUson  v.  Travtrs  sees.  3  and  4  of  the  amending  Act. 

were  decided,  has  been  repealed  by  [Gi>0 
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Beguktiona.     By  the  Western  Australian  ConslUution  Act  1890,  the  right  to  H.  C.  of  A. 
dispose  of  Crown  lands  and  to  make  regulations  was  transferred  to  the         1907. 
sutoDomoos  government  then  established ;  but  all  contracts  made  by  the        ""-^^ — ' 

Crown  and  all  vested  rights  already  accrued  relating  to  Crown  lands  prior  to  Moore  and 

SCROOPE 

that  Act  were  expressly  saved  from  interference.     In  pursuance  of  the  Homt'         ''  ^^ 
Me€uUAci  1893  and  the  Land  Act  1898,  which  created  new  forms  of  con-  The  State  OF 
ditional  alienation  of  Crown  lands  not  in  use  in  1887,  the  Government  granted     «        ''^'^^^ . 

homestead  and  grazing  leases  to  other  persons,  who  by  virtue  thereof  entered         

and  took  possession  of  the  land  of  the  pastoral  lessees. 

HMt  that,  assuming  that  a  covenant  for  quiet  enjoyment  was  implied  in 
the  pastoral   lease,  and  that  the  homestead  or  grazing  leases  followed  by 
dispossfstion   would,  if  inconsistent  with  the  rights  of  the  pastoral  lessee 
have  been  breaches  of  such  a  covenant  (as  to  which  quasrt),  no  breach  had 
been  committed  by  the  Government  of  the  covenant.     The  homestead  and 
grating  leases  were  not  infringements  of  the  ConatitxUion  Act  1890,  as  they 
were  **  sales  "  within  the  meaning  of  the  Crown's  reservation  of  the  power  to 
sell  contained  in  the  pastoral  lease  and  the  Regulations.    The  pastoral  lessee 
having  no  power  under  his  lease  to  acquire  the  fee,  his  land  remained  '*  Crown 
lands,"  subject  to  be  sold  or  otherwise  disposed  of  under  the  Regulations, 
whether  those  in  force  in  1887  or  as  altered  by  subsequent  amendments  of  the 
Regalations  or  by  statutory  enactments  creating  new  forms  of  alienation.    No 
covenant  could  be  implied  in  the  pastoral  lease  against  the  Crown,  that  it 
would  not  take  advantage  of  such  alterations  of  the  Regulations  as  might 
take  place  subsequent  to  the  granting  of  the  lease, 

SUtrt  ▼•  The  Minister  for  Lands,  6  W.  A.L.R.,  178,  over-ruled  in  part. 

Decision  of  the  Supreme  Court  varied. 

The  suppliants,  pastoral  lessees  of  Crown  lands,  sued  the 
Government  of  Western  Australia  for  damages  for  alleged  breach 
of  an  implied  covenant  for  quiet  enjoyment,  by  granting  home- 
stead and  grazing  leases  over  land  held  by  the  suppliants,  of 
which  the  new  lessees  dispossessed  them.  The  Supreme  Court 
of  Western  Australia,  following  their  prior  decision  in  Steere  v. 
The  Minister  for  Lands  (1),  held  that  the  homestead  and  grazing 
leases  were  unlawfully  granted  and  void ;  but  that  the  Crown 
was  not  answerable  for  the  dispossession  by  lessees  claiming 
thereunder.  The  suppliants  appealed  to  the  High  Court.  The 
material  facts  and  enactments  relating  to  the  case  are  set  out  in 
the  judgment  of  Griffith  C.J.  hereunder. 

Pilkingtmi  K.C.  and  StaweU,  for  the  appellants.   Assuming  that 
Steere  v.  The  Minister  for  Lands  (1)  is  good  law,  the  Crown  is 

(1)  6  W.AL.R.,  178. 
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H.  C.  OF  A.  liable  for  its  unlawful  conduct  in  giving  authority  to  third  persons 

'*        to  disturb  the  pastoral  lessee's  possession. 
Moore  and       The  pastoral  lease  granted  in  1887,  under  18  &  19  Vict.  c.  56, 
SoRooPE     g^^  >j  embodied  the  Rec»ulations  in  force  at  that  time.     It  consti- 
Thk  State  OF  tuted  the  contract  between  the  parties,  imd  its  terms  could  not  be 

^^  ESTER  N 

Australia,  altered  subsequently  without  liability  for  compensation.  At  the 
dates  when  the  Regulations  and  the  pastoral  lease  were  drawn 
up,  homestead  and  grazing  leases  were  unknown  forms  of  demise, 
and  could  not  be  granted  in  derogation  of  the  pastoral  lease 
before  its  expiration.  The  Constitution  Act  1890  (W.A.)  (53  &  54 
Vict.  c.  26),  sees.  3  and  4,  expressly  save  from  alteration  all  rights 
arising  from  any  land  contracts  previously  made  with  the 
Crown  ;  and  under  the  existing  law  there  is  no  power  in  the 
Government  or  Parliament  to  resume  or  take  away  land  granted 
or  leased  before  the  Constitution^  Act  1890;  the  contracts  under 
which  these  lands  are  held  could  only  be  varied  by  Imperial  Act 
or  other  appropriate  alteration  of  the  Constitution  Act  1890,  not 
by  any  local  Acts. 

T\iQ  Hoviestciid^  Act  1893  (57  Vict.  No.  18),  sec  18,  which 
gives  power  to  grant  homestead  leases,  and  the  Land  Act  1898 
(62  Vict.  No.  37),  sec.  68,  which  gives  power  to  grant  grazing  leases, 
cannot  be  construed  as  a  statutory  authority  to  derogate  from 
pastoral  leases  existing  when  the  Act  was  passed.  The  granting 
of  tliese  homestead  and  grazing  leases  on  the  suppliants'  land  was  a 
breach  of  the  covenant  for  quiet  enjoyment ;  even  though  such 
leases  are  invalid  at  law,  they  are  a  distinct  authority  to  enter 
and  dispossess,  as  the  tenants  are  required  by  both  the  Acta  to 
go  into  possession  and  make  improvements  on  the  land  :  Budd- 
Scott  v.  Daniell  (1) ;  Willianis  v.  Gabriel  (2)  ;  Harrison^  Aindie 
&  Co.  v.  Lord  Muncaster  (3) ;  Sanderson  v.  Benvick-upon-Twetd 
(Corporation  of)  (4) ;  Jenkiifis  v.  Jackson  (5) ;  Winter  v.  Bdkei' 
(6) ;  Norton  on  Deeds,  (1906  ed.),  p.  485  ;  Windsor  and  Anna- 
j>olis  Railway.  Co,  v.  The  Queen  (7). 

The  contract  contained  in  Scroope's  pastoral  lease  included  a 
reservation  to  the  Crown  of  a  right  to  "  sell "  any  of  the  land 


(1)  (1902)2K.B.,  .351. 
(•J)  (1906)  1  K.B.,  155. 

(3)  ( 1 891)  2  Q.  B. ,  680,  at  p.  684. 

(4)  13  Q.B.D.,  547,  at  p.  551. 


(5)  40  Ch.  D.,  71. 

(6)  3  T.L.R.,  569. 

(7)  U  App.  Cos.,  607,  at  p.  613. 


5  C.LR.]  OF   AUSTRALIA.  329 

comprised  therein.     The  homestead  and  grazing  leases  were  not   ^-  C.  or  A. 
"  sales "  of  the  land ;  they  were,  at  most,  leases  with  a  right  to 
purchase  the  fee.     Such  rights  must,  with  respect  to  the  pastoral  moobe  and 
lease,  be  construed  under  the  Regulations  in  force  in  1887,  which     Scroope 
did  not  recoffnize  as  sales  such  dealin£:s  as  the  homestead  and  The  State  of 

**  **  Western 

grazing  leases :  Johiison  v.  Thomson  (1).  Australia. 

The  principle  that  Regulations  are  to  be  taken  to  be  subject  to 
the  power  of  amendment  and  substitution  applies  only  in  com- 
pany law  :  British  Equitable  Assurance  Co.  v.  Baily  (2) ;  such 
power  is  not  incorporated  in  any  of  the  Regulations  in  force  in 
1887,  and  could  never  have  been  in  the  contemplation  of  the 
parties  at  that  time.  The  Uo^nestead  Act  1893  can  be  construed 
so  as  not  to  affect  the  pastoral  leases  granted  before  1893,  as  there 
are  numbers  since  that  date  to  work  upon ;  it  would  only  be 
taken  to  authorize  the  present  breach  of  contract  if  it  specifically 
did  so.  The  "  i-ight  to  sell "  reserved  in  the  pastoral  lease  con- 
tract and  in  the  Regulations  must  mean  a  "  right  to  sell  under 
the  Regulations  "  as  they  then  existed,  otherwise  the  right  of  the 
pastoral  lessee  to  compensation  under  the  Regulations  for  his 
improvements  would  be  gone. 

"  Conditional  purchases "  are  not  true  sales ;  much  less  are 
homestead  and  grazing  leases  sales,  within  the  meaning  of  the 
reservation:  Bouviers  Law  Dictionary ,  "  Sale  " ;  Kansas  Pacific 
Railuxiy  Co.  v.  Dunmeyet^  (3)  ;  these  new  special  tenures,  created 
by  local  Statutes,  are  the  very  thing  against  which  the  Constitu^ 
iio}}  Act  1890,  sec.  4  (2)  was  enacted  to  protect  the  old  tenures 
held  from  the  Crown :  Constitutio^i  Act  (N.S.W.)  (18  &  19  Vict, 
c  54),  Schedule  sec.  58;  Australian  Waste  Lands  Act  (18  &  19 
Vict,  c  56),  sec.  5. 

Even  if  these  homestead  and  grazing  leases  were  lawfully 
authorized,  yet  the  Crown  is  liable  for  the  breach  of  covenant  for 
quiet  enjoyment;  the  power  to  dispossess  pastoral  lessees,  if 
validly  authorized,  was  still  a  general  power,  not  compulsory,  and 
the  individual  breach  is  wrongful :  Brewster  v.  Kitchell  (4). 

[Griffith  C. J. — But  the  legislature  may  have  obliterated  that 
implied  covenant.] 

(1)  6  W.  W.  &  kB.  (M.),  18.  (3)  113  U.S.,  629. 

(2)  (1906)  A.C.,  35.  (4)  1  Salk,  198. 

yoL.  V.  22 


330  HIGH   COURT  [1907. 

H  C.  OF  A.       The  Crown  covenanted  not  to  derogate  from  its  grant  "  during 

100*7 

the  term  of  the  lease,"  not  "while  the  law  remains  as  it  is":  a 
MooBK  AND  covenant  is  only  repealed  by  change  of  the  law  where  breach  of 
^>^^^^^     the  covenant  is  made  compulsory:  yfesiem  Counties  Railway 
T"K  State  OF  Co.  V.  Windfior  and  Annapolis  Railway  Co.  (1).    These  Acts  are 
Australia,  not  an  authority  to  override  existing  titles  subject  to  statutory 
compensation,  if  any  ;  private  property  can  only  be  taken  in  that 
way  if  expressly  so  enacted  by  a  plenaiy  legislature :  Baker  on 
United  States  Constitution^  1891  ed.,  p.  184.     If  it  is  necessary 
to  consider  the  Crown's  power  of  legislation  and  revocation,  the 
Crown  must  be  taken  to  have  covenanted  not  to  exercise,  in  such 
a  way  as  to  derogate  from  its  grant,  any  new  powers  of  revoca- 
tion  conferred   by  subsequent  legislation.      The  pastoral  lease 
was  not  a  conveyance  or  executed  contract,  but  an  executory 
contract,  with  various  active  covenants  and  reservations  continu- 
ing  during   the  term.     As  to  costs,  Parker  C.J.  deprived  the 
appellants  of  costs  merely  because  they  preferred  to  go  to  Court 
instead  of  to  arbitration.     That  is  not  "  good  cause  "  under  the 
Rules:  Huxley  v.   West  London  Extension  Railway  Co,  (2); 
Beckett  v.  Styles  (3) ;  Forster  v.  Farqulvar  (4). 

Draper  and  Northmore,  for  the  respondent.  The  Crown  did 
nothing  unlawful  or  in  breach  of  the  pastoral  lessee  s  rights  in 
granting  the  homestead  and  grazing  leases.  The  land  scheme 
established  under  the  Regulations  was  to  grant  a  right  to  occupy 
land  under  pastoral  lease  so  long  as  such  land  was  not  otherwise 
required  for  sale  or  other  better  tenures.  Regulation  3  contained 
power  to  substitute  other  Regulations,  so  that  pastoral  leases  were 
held  subject  to  the  Regulations  from  time  to  time  in  force  :  British 
Equitable  Assurance  Co.  v,  Baily  (5).  If  the  power  to  sell 
pastoral  leased  lands  is  only  under  the  Regulations  as  existing  in 
1887,  then  the  subsequent  repeal  of  the  only  Regulations  on 
conditional  sales,  the  conditional  purchase  Regulations,  leaves  these 
lands  open  only  to  direct  sale  for  cash.  But  the  contemplated 
alteration  of  the  Regulations  was  effected  by  the  Homesteads  Act 

(1)  7  App.  Caa.,  178.  at  p.  188.  (4)  (1893)  1  Q.B.,  664. 

(2)  14  App.  Cas.,  26.  (5)  (1906)  A.(;.,  36. 

(3)  5T.L.R.,  88. 
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1893  and  the  Land  Act  1898.      The  reservation  of  power  to  sell  H.  Cow  A, 

1907 

in  the  pastoral  lease  covered  these  homestead  and  grazing  leases,       v«\ 
which  were  really  conditional  sales,  under  which  the  fee  simple  Moorb  akd 
was  in  time  acquired  after  performance  of  prescribed  conditions  :      ocroopk 
Land  Act  1898  (62  Vict.  No.  37),   sec.  68  (7),  (8);  Bennett  v. '^*^^^^^^' 
WyndJiavi  (1)  ;    Homesteads  Act  1893  (57  Vict.  No.  18),  seca    Australia. 
19-29.  

Even  if  these  homestead  and  grazing  leases  were  not "  sales,"  yet 
there  was  nothing  unlawful  in  granting  them  under  the  Acts 
which  authorized  them.  Sec.  4  of  the  Constitution  Act  1893  did 
not  cut  down  the  plenary  power  of  legislation  given  by  sec.  2  to 
make  laws  for  the  "  peace,  order,  and  good  government "  of  the 
State:  See  Powell  v.  Apollo  Candle  Co,  (2).  The  saving  of 
existing  contracts  on  Crown  lands  was  only  intended  to  prevent 
the  change  of  Constitution  from  operating  to  invalidate  existing 
titles ;  these  still  remained  liable,  as  always,  to  alteration  by  the 
existing  legislative  authority.  If  the  statutory  alterations  are 
valid,  then  the  persons  aggrieved  must  resort  for  compensation 
to  the  provisions,  if  any,  contained  in  those  enactments  and  no- 
where else  :  Brand  v.  HammersTnith  and  City  Railway  Co.  (3). 
The  Acts  under  which  the  homestead  and  grazing  leases  were 
granted  clearly  authorized  the  exercise  of  the  leasing  power  over 
the  pastoral  lease  as  Crown  lands ;  and  the  brea*ch  of  the  implied 
covenant  being  thus  directly  authorized,  no  action  will  lie. 

Even  if  the  leases  were  void,  the  Crown  is  still  not  liable  in 
this  action.  The  intruding  lessees  would  be  mere  trespassers, 
whereas  the  covenant  is  only  against  intrusion  by  persons  law- 
fully claiming  under  the  lessor:  Sanderson  v.  Berwlck-iupon- 
Tweed  {Corporation  of)  (4). 

[Isaacs  J. — Calvert  v.  Sebright  (5)  shows  also  that  the  covenant 
refers  to  the  future  as  well  as  the  past] 

The  Crown  is  not  estopped,  as  an  individual  would  be,  from 
setting  up  that  the  leases  were  invalid. 

If  the  Constitution  Act  1890,  sec.  4  (2)  limits  the  Crown  to 
non-interference  with  existing  titles,  any  such   interference   is 

(1)  2.1  Beav.,  521.  (4)  13  Q.B.D.,  547. 

(2)  10  App.  Cos.,  282.  (5)  15  Beav.,  156. 

(3)  LR.  4  H.L.,  171,  at  p.  196. 
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1907  •  •  • 

^^ ^       vidual  agent  of  the  Crown  can  be  made  responsible.     Actions  lie 

Moore  and  against  the  Crown  for  breach  of  covenant  only  where  that  breach 


SCROOPK 


V. 


was  validly  authorized:  Crown  Suits  Act  1898  (62  Vict.  No.  9), 
Thb  State  OF  gee.  33 ;  Broom's  Legal  MaxiTos,  7th  ed.,  p.  38—"  Rex  non  potest 

W  ESTERN 

Australia,  peccare,'* 

No  covenant  for  quiet  enjoyment  can  be  implied  against  the 
Crown :  Dart  on  Vendor  and  Purchaser,  7th  ed.,  p.  575 ;  Sugden 
on  Vendor*  and  Purchaser,  14th  ed.,  p.  575.  Any  instrument 
derogating  from  the  Crown  s  grant  will  be  supposed  not  to  have 
been  intended,  and  will  be  treated  as  void ;  the  true  remedy  is 
against  the  intruding  lessees,  who  are  presumed  to  have  "deceived" 
the  Crown :  Alton  Woods'  Case  (1) ;  Ciimming  v.  Fon^ester  (2) ; 
Stauvfot'd  on  the  Prerogative,  cited  in  Clode  on  Petition  of  Rights, 
p.  105.  Western  Counties  Railway  Co,  v.  Windsor  and  Anna- 
polis Railway  Co.  (3)  is  distinguishable ;  the  Ci"own  there  was 
bound  at  common  law  to  respect  a  contract,  but  was  not  thereto 
limited  or  compelled  by  the  Constitution,  and  the  Governor  of 
Canada  was  acting  witliin  his  authority,  although  doing  a  wrong- 
ful act,  in  interfering  with  a  contract  which  the  Act  in  question 
did  not  oblige  him  to  affect. 

Pilk'ington  K.C.,  in  reply.  The  Governor  of  Western  Aus- 
tralia was  exercising  a  general  power  of  leasing  conferred  on  him 
by  the  Homestead  Act  1893  and  the  Land  Act  1898,  in  the  same 
waj'  and  to  the  same  extent  as  in  Windsor  and  AnnxipoLis 
Railway  Co,  v.  The  Queen  (4). 

The  grazing  leases  were  certainly  not  such  "  sales  "  as  were  in 
the  contemplation  of  the  parties  in  1887 ;  and  the  purchase  of  the 
lands  was  purely  at  the  option  of  the  lessees,  who  were  never 
even  bound  to  pay  the  rents,  as  the  leases  were  deeds  poll 
executed  only  by  the  Minister.  The  leases  were  merely  occupa- 
tion licences  conditional  on  payment  of  the  rents. 

The  idea  that  the  pastoral  lease  was  to  be  held  subject  to 
by-laws  variable  from  time  to  time  was  never  within  the  con- 
templation  of   the   parties;    Regulation    59,  under   which   the 

(1)  I  Rep.  27/1.  (3)  7  App.  Cas.,  178. 

(2)  2  Jac.  &  W.,  334,  at  p.  342.  (4)  11  App.  Cas.,  607. 
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pastoral  lease  was  granted,  contained  nothing  about  alterations,   ^-  C-  <>'  ^• 

1007 

and  Regulation  3  was  not  meant  to  be  incorporated  into  it. 

^  7  ,-         Moore  and 

Cur.  adv,  vult         Scroope 

V, 

The  following:  lud^inents  were  read  : —  The  State  of 

'^  "^      ^  Western 

Griffith  C.J.     In  this  case  the  suppliants  (the  appellants)   Australia. 
claim  damages  against  the  Crown  for  breaches  of  an  alleged    onffito^.J. 
contract    in    the   nature  of  a  covenant   for   quiet   enjoyment, 
which,  they  contend,  is  contained  in  a  pastoral  lease  of  Crown 
lands  in  Western  Australia  issued  under  the  law  in  force  in 
the   year    1887,   before   the   grant    of    a    Constitution    to   the 
Colony,  the  alleged  breaches  being  the  issue  of  certain  home- 
stead leases  and  grazing  leases  of  part  of  the  demised  land  to 
other  persons  under  laws  passed  by  the  Parliament  of  Western 
Australia  after  the  grant  of  the  C'onstitution.  followed  by  entry 
of  the  new  lessees  and  dispossession  of  the  suppliants.     The  Full 
Court,  following  a  previous  decision  in  the  case  of  Steere  v.  The 
MiiiiMter  for  Lands  (1),  held  that  the  homestead   leases  and 
grazing  leases  were  v^oid,  on  the  ground  that  the  latter  leases 
were,  if   valid,  infringements   of   the   rights   conferred  by  the 
pastoral  leases,  and  that  the  local  Parliament  was  incompetent  to 
pass  a  law  authorizing  such  dispositions  of  land  in  any  way 
inconsistent  with  titles  granted  before  the  Constitution  ;  but  they 
also  held  that,  the  leases  being  void,  the  Crown  was  not  respon- 
sible in  damages  for  the  loss  occasioned  to  the  pastoral  lessee  by 
the  entiy  of  the  homestead  lessees  and  grazing  lessees,  and  the 
consequent  dispossession  of  the  pastoral  lessee.     By  the  law  of 
Western  Australia  a  petition  of  right  will  not  lie,  nor  can  a  suit 
be  brought  in  any  other  form  against  the  Crown,  in  respect  of  a 
tort  except  in  a  limited  class  of  cases,  which  does  not  include  such 
a  dispossession  as  that  complained  of.     The  suppliants'  case  must 
therefore  depend  upon  the  existence  and  the  breach  of  some  con- 
tract.   I  have  already  said  that  the  contract  set  up  is  in  the 
nature  of  a  covenant  for  quiet  enjoyment.     The  pastoral  lease 
Uses  the  word  "  demise,"  and  it  is  said  that  that  word  imports 
such  a  covenant.     This  is  no  doubt  true  in  the  case  of  ordinary 
leases.    The  covenant  is,  however,  not  express  but  implied.     An 

(1)  6  W,AL.R.,  178. 


334  HIGH   COURT  [1907. 

H.  C.  OF  A.  implied  covenant  or  contract  is  held  to  arise,  when,  and   only 

when,  it  appears  that  without  it  the  intention  of  the  parties  with 

MooRK  AND  regard  to  the  main  object  of  the  bargain  would  be  frustrated.     A 

SoRoopK     covenant  by  a  lessor  for  quiet  enjoyment  is  not  the  same  thing 

The  Statk  of  as  a  covenant  that  he  will  not  trraut  a  later  lease  to  any  other 
Wkstekx  **  . 

Australia,  person.     Since  the  lessor  has  already  parted  with   the    estate 

Griffi^  J  demised,  any  attempt  by  him  to  dispose  of  it,  or  any  part  of  it, 
to  another  person  would  be  futile.  There  is,  therefore,  no  neces- 
sity to  imply  a  covenant  not  to  do  such  a  futile  act.  Whether 
the  entry  of  a  person  claiming  under  such  an  ineffectual  attempt 
would  operate  as  a  breach  of  the  implied  covenant  for  quiet 
enjoyment  or  not  is  a  different  question, 

I  proceed  to  examine  the  suppliants'  title,  with  a  view  of 
discovering  whether  any  and,  if  any,  what  covenant  can  be  im- 
plied from  its  terms.  Before  the  grant  of  the  Constitution  the 
waste  lands  of  the  Crown  in  Western  Australia  were  administered 
and  disposed  of  under  Regulations  made  by  Order  in  Council 
under  the  authority  of  tlie  Act  18  &  19  Vict.  c.  56.  The  Regula- 
tions material  to  the  present  case  were  proclaimed  on  2nd  Marcli 
1887.  Regulation  3  authorized  the  Govenior  in  the  name  and  on 
behalf  of  Her  Majesty  to  "  dispose  of  the  Crown  lands  within  the 
Colony  in  the  manner  and  upon  the  conditions  prescribed  by 
these  Regulations  or  by  any  Regulations  amending  or  substituted 
for  the  same."  The  term  "  Crown  lands  "  was  defined  by  Regu- 
lation 2  to  mean  "  the  waste  lands  of  the  Crown  within  the 
Colony,  that  is  to  say,  lands  vested  in  Her  Majesty  and  not  for 
the  time  being  dedicated  to  any  public  purpose  or  granted  in  fee 
simple  or  with  a  riglit  of  purchase  under  these  or  any  previous 
Regulations."  Part  V.  deals  witli  pastoral  letises,  which  were  to 
be  for  a  term  of  years  expiring  on  31st  December  1907.  Regu- 
lation 59  was  as  follows : — "  A  pastoral  lease  shall  give  no  right 
to  the  soil  or  to  the  timber,  and  shall  immediately  determine  over 
any  land  which  may  be  reserved,  sold,  or  otherwise  disposed  of 
under  these  Regulations."  Regulation  61  provided  that  "the 
right  is  reserved  to  the  Commissioner  with  the  approval  of 
the  Governor  ...  to  sell  any  mineral  land  comprised 
within  the  limits  of  any  pastoral  lease  whatever,  and  to  sell 
any  other  portion  of  such  lease,  subject  to  the   provisions  of 
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these  Regulations,  at  any  time  and  with  a  right  of  immediate   ^-  C.  of  A. 
entry."     Regulation   115   was   as  follows: — "In   order  to  pro-       ,^* 
mote  the  construction   of  railways  or  other   public  works  or  Moobb  and 
the  introduction  and  establishment  of  new  industries  and  com-     Scroope 
mercial  undertakings  of  public  utility,  or  for  otherwise  promoting  Tick  State  of 
the  settlement  of  the  Colony,  the   Governor   in   CJouncil   may    Australia. 
grant  special  concessions  of  land  in  fee  simple  or  otherwise,  in    Griffith  c. j. 
any  portion  of  the   Colony,  and  may  grant  special  concessions 
to  cut  and  remove  timber  from  Crown  lands  for  any  period,  and 
such  concessions  may  include  special  privileges,  and  shall  be  sub- 
ject to  any  subsidy,  rent,  fees,  conditions,  or  reservations  as  the 
Governor  in  Council  may  prescribe.     Provided  that  any  con- 
cession under  this  clause  shall  be  subject  to  -the  approval  of  the 
Legislative  Council."     In  my  opinion  this  was  a  power  which 
might  have  been  exercised  under  the  reservations  in  Regulation 
61  with  respect  to  lands  comprised  in  a  pastoral  lease,  and  the 
exercise  of  which  might  have  been  dealt  with  by  future  Regula- 
tions. 

Part  IV.  of  the  Regulations,  which  was  headed  "  Alienation," 
included  provisions  for  the  sale  of  land  by  auction,  and  also 
for  sale  upon  conditions  of  residence  and  improvement,  to  which 
I  shall  have  occasion  to  call  attention  in  more  detail.  It  is 
sufficient  for  the  present  to  say  that  the  conditional  purchaser 
became  entitled  to  a  grant  in  fee  simple  on  payment  of  the 
prescribed  price  and  on  performance  of  the  prescribed  conditions. 
The  holder  of  a  pastoral  lease  acquired  no  such  right.  It  follows 
that  land  held  under  a  pastoral  lease  granted  under  these  Regula- 
tions continued  to  be  Crown  lands  within  the  definition  in 
Regulation  2,  and  consequently  continued  to  be  land  which  the 
Governor  was  authorized  to  dispose  of  in  the  manner  and  upon 
the  conditions  "  prescribed  by  these  Regulations  or  any  Regula- 
tion amending  or  substituted  for  them." 

The  form  of  pastoral  lease  was  prescribed  in  a  Schedule  to  the 
Regulations  (Schedule  9),  which  may  be  referred  to  for  the 
purpose  of  construing  them.  The  lease,  which  is  in  the  name  of 
the  Sovereign,  witnesses  that  the  Sovereign,  in  the  exercise  of 
the  powers  given  by  the  Act  of  18  &  19  Vict.  c.  56,  and  the 
Regulations,  '*  doth  demise  and  lease  "  unto  the  lessee  the  land 
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1907 

reservations  expressed  in  the  following  words : — "  Except  and 
Moore  and  always  reserved  to  Us,  Our  Heirs  and  Successors,  full  power 
ScRoopB     during  the  term  hereby  gi-anted,  from  time  to  time  to  sell  to  any 
^'Iv^^^^^^'^P^*'®^^  ^^  persons  all  or  any  unsold  portion  of  the  said  demised 
Australia,  premises,  subject  to  any  claim  for  improvements  that  may  be 
Griffith  O.J.    Ifl-wfully  made  in  pursuance  of  the  said  Regulations    .     .     .     and 
also  to    .     .     .     resume  and  enter  upon  or  dispose  of  in  such 
other  manner  as  for  the  public  interest  to  Us,  Our  Heirs  and 
Successors,  may  seem  best,  such  part  or  parts  of  the  said  demised 
premises  as  may  be  required  for     .     .     .     otherwise  facilitating 
the  improvement  and  settlement  of  the  Colony     .     .     .     also  to 
sell  any  mineral  land  comprised  within  the  said  demised  premises, 
and,  subject  to  the  rights  of  the  lessee  aforesaid,  to  license   to 
occupy,  or  to  sell  any  other  portion  of  the  said  premises  at  any 
time,  and  with  a  right  of  immediate  entry."     It  is  not  disputed 
by  the  suppliants  that  under  these  reservations  the  Crown  had 
power  to  sell  any  of  the  land  comprised  in  the  lease,  but  it  is 
contended  that  the  sale  contemplated  was  an  absolute  immediate 
sale  for  cash  only  and  not  a  conditional  sale,  and  that,  even  if  a 
conditional  sale  was  included,  the  reservation  only  extended  to  a 
sale  upon  the  particular  conditions  specified  in  Part  IV.,  and 
would  not  authorize  a  sale  on  any  conditions  that  might  be  pre- 
scribed by  future  Regulations. 

If  this  view  is  correct,  the  lease  created  an  estate  in  the  land 
which  could  not  be  diminished  by  the  Crown  by  means  of  any 
disposition  of  the  land  inconsistent  with  the  continuance  of  the 
estate  so  created.  A  covenant  not  to  make  such  an  ineffectual 
disposition  could  not,  because  it  need  not,  be  implied.  If,  on  tlie 
other  hand,  the  reserved  power  of  sale  extended  to  any  sale 
that  might  be  made  in  pursuance  of  future  Regulations,  the 
implied  covenant,  to  be  of  any  service  to  the  suppliants,  must  be 
that  the  Crown  would  not  exercise  to  the  prejudice  of  the  lessee 
the  power  of  making  new  Regulations  for  the  sale  of  land  on 
diflferent  terms,  or,  at  least,  that  it  would  not  dispose  of  the 
leased  land  under  any  such  new  Regulations.  It  is  difficult,  and 
I  think  impossible,  to  imply  such  a  covenant  against  the  Crown. 
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In  the  case  of  British  EquiUthle  Amurcince  Go,  Ltd.  v.  Biiily  (1)  ^-  C-  ®'  A* 

the  question  was  whether  the  appellants,  a  life  assurance  com-       ^ ^ 

pany,  ought  to  be  held  to  have  entered  into  an  implied  contract  Moore  akd 

with  the  respondent,  a  policy  holder,  that  they  would  not  alter     Scroopb 

their  by-laws  to  his  preiudice.     Lord  Maciuiqhten  said  : — "  Now  The  Statkof 

•^  ^    "^  .        .  "^  Western 

the  whole   question  in  the  case  is,  did  the  appellant  company    Australia. 

contract  with  the  respondent  to  the  effect  of  depriving  themselves  orifflth  c.j. 
of  the  right  (which  they  had  under  their  constitution)  to  make 
this  change  ?  "  So  here  the  question  would  be,  "  did  the  Crown 
•by  the  lease  in'  question  contract  with  the  lessee  that  it  would 
not  exercise  its  right  to  alter  the  conditions  of  sale  of  land  in 
Western  Australia  so  far  as  regards  the  demised  premises  ?  "  As 
I  have  said,  it  is  impossible  to  answer  this  question  in  the  affirma- 
tive. It  follows  that  the  reservations  included  a  power  to  sell 
the  land  under  any  conditions  that  might  be  prescribed  by  future 
Regulations,  whatever  the  term  "  sell,"  as  used  in  the  reservations, 
inay  mean. 

I  proceed  to  consider  whether  the  homestead  and  grazing  leases 
m  question  were  "  sales  "  within  the  meaning  of  the  Regulations 
of  1887  and  the  reservations  in  the  suppliants'  lease.  By  the  Act 
53  &  54  Vict.  c.  26  Her  Majesty  was  authorized  to  assent  by 
Order  in  Council  to  a  Draft  Bill  conferring  a  Constitution  on  the 
Colony  of  Western  Aastralia  as  set  out  in  the  Schedule.  Sec.  3 
of  the  Act  was  as  follows : — "  The  entire  management  and  control 
of  the  waste  lands  of  the  Crown  in  the  Colony  of  Western  Aus- 
tralia^ and  of  the  proceeds  of  the  sale,  letting,  and  disposal  thereof, 
including  all  royalties,  mines,  and  minerals,  shall  be  vested  in  the 
legislature  of  that  Colony."  Sec.  4  repealed  the  7th  section  of  the 
Act  18  &  19  Vict.  c.  56  by  which  the  power  to  make  Regulations 
for  the  disposition  of  Crown  lands  in  Western  Australia  was 
vested  in  Her  Majesty,  but  provided  that  all  Regulations  made 
under  that  section  and  in  force  at  the  commencement  of  the  Act 
should  continue  in  force  until  altered  or  repealed  in  pursuance  of 
the  powers  conferred  by  it  (i.6.,  by  sec.  3).  The  second  part  of 
sec  4  is  as  follows  : — "  Nothing  in  this  Act  shall  affect  any  con- 
tract or  prevent  the  fulfilment  of  any  promise  or  engagement 
made  before  the  time  at  which  this  Act  takes  effect  in  the  Colony 

(I)  (1906)  A.C.,  35,  atp.  39. 
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H.  C.  OF  A.  of  Western  Australia  on  behalf  of  Her  Majesty  with  respect  to 

any  lands  situate  in  that  Colony,  nor  shall  disturb  or  in  any  way 

Moore  and  interfere  with  or  prejudice  any  vested  or  other  rights  which  have 

^^^^^"^     accrued  or  belong  to  the  licensed  occupants  or  lessees  of  any 

The  State  of  Crown  lands  within  that  Colony." 
Western 
Australia.       The  second  section  of  the  scheduled  Bill  provided  that  it  should 

be  lawful  for  Her  Majesty  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Legislative  Assembly  to  make  laws 
for  the  peace,  order  and  good  government  of  the  Colony  of 
Western  Australia.  These  words  confer  a  plenary  power  of 
legislation,  except  so  far  as  their  effect  may  be  cut  down  by  an 
enactment  of  equal  authority.  It  is  contended,  however,  by  the 
appellants,  and  it  was  so  held  by  the  Supreme  Court  in  Steere's 
Case  (1),  that  they  are  cut  down  by  the  proviso  to  sec.  4  of  the 
enabling  Act,  so  that,  with  regard  to  land  which  was  at  the 
commencement  of  the  Covstitufion  Act  the  subject  of  any  con- 
tract, promise  or  agreement  made  under  the  Regulations,  the  local 
legislature  had  no  authority  to  pass  any  law  which  would  pre- 
judicially affect  any  such  contract,  promise  or  agreement. 

The  Royal  Assent  to  the  Constitution  was  proclaimed  on  21st 
October  1890.  In  1893  the  legislature  passed  an  Act,  called  the 
Hovirsfffids  Act  (57  Vict.  No.  18),  by  which  certain  of  the 
Regulations  of  1887  relating  to  the  conditional  sale  of  land  were 
repealed  and  others  substituted.  The  new  conditions  were 
framed  on  the  same  lines  as  the  old,  but  were  easier,  and  offered 
greater  inducements  to  intending  settlers.  In  1898  a  general 
L(rn(l  Art  (62  Vict.  No.  37)  was  passed,  under  which  anew  mode 
of  conditional  sale  of  land  called  a  grazing  lease  was  established. 
The  conditions  differed  from  thovse  under  the  Homesteads  Act,  but 
were  framed  on  the  same  lines.  In  both  cases,  as  under  the 
Regulations,  the  title  began  with  a  lease,  but,  on  performance  of 
the  prescribed  conditions  and  paj^ment  of  the  full  price,  the  pur- 
chaser or  lessee  became  entitled  to  a  grant  in  fee  simple. 

The  power  to  grant  such  leases  was,  by  the  Act,  to  extend  to 
all  Crown  lands,  which  term  was  defined  as  bearing  the  same 
meaning  as  in  the  Regulations  of  1887  with  some  exceptions  not 
material  to  the  present  case.     In  execution  of  the  powers  thus 

(1)  6  \V.A.L.R.,  178. 
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formally  granted  several  homestead  leases  and  grazing  leases  H.  C.  orA. 

were  issued  in  respect  of  land  comprised  in  the  suppliants*  lease,       ^^Jj, 

and  the  new  lessees  entered  and  dispossessed  the  pastoral  lessee.  Moorb  and 

It  is  in  respect  of  this  dispossession  that  damages  are  claimed.  ocroope 

I  proceed  to  consider  the  meaninfir  of  the  term  "  sell "  as  used  Thk  State  or 
^  ^  ^  ®  ^         ^  Western 

in  the  Regulations  and  in  the  reservations  in  the  lease.     Regula-    Australia. 
tion  45   authorized  the  Governor  in  Council  to  define  and  set    Qrimth  o.j. 
apart  any  Crown  lands  as  an  agricultural  area,  and  to  declare  it 
open  to  selection  under  the  provisions  of  the  Regulations. 

Regulation  46  provided  that  such  areas  should  be  "  disposed 
of  "  under  certain  prescribed  conditions,  (a)  to  (/c),  which  included 
residence.  Condition  (a)  spoke  of  the  "price"  of  the  land. 
Condition  (h)  said  that  after  a  prescribed  time  "  provided  that  an 
amount  equal  to  the  full '  purchase  money  '  has  been  expended  on 
the  land  in  prescribed  improvements,  and  further  provided  that 
the  full  *  purchase  money  '  has  been  paid,"  a  Crown  Grant  shall 
issue.  Regulation  49  provided  that  land  in  the  South  Western 
Division  of  tlie  Colony  (in  which  the  land  in  question  is  situated) 
might  be  "  sold "  without  conditions  of  residence  but  subject  to 
the  other  conditions  "  prescribed  by  Clause  46  of  these  Regula- 
tions" Regulation  52  restricted  the  alienation  of  land  in  certain 
other  parts  of  the  Colony  except  for  specified  purposes,  or  except 
within  specially  declared  areas.  It  provided  that  within  specially 
declared  areas  land  might  be  "  sold  "  under  certain  conditions. 
Condition  {o)  said  that  land  within  an  area  shall  only  be  "  dis- 
posed of  "  after  survey  under  prescribed  conditions  of  improve- 
ment. Condition  (b)  fixed  the  "  price,"  which  was  to  be  payable 
in  ten  vearlv  instalments.  A  lease  for  ten  years  was  to  be 
issaed  to  the  applicant  for  the  land.  Condition  (i)  provided  that 
at  the  expiration  of  tlie  lease  or  at  any  time  after  its  issue,  pro- 
vided that  (amongst  other  things)  an  "  amount  equal  to  the  full 
pm-chase  money  "  had  been  expended  on  prescribed  improvements, 
and  further  provided  that  the  "  full  purchase  money  "  had  been 
paid,  a  Crown  grant  should  Lssue.  Regulation  53  provided  that 
certain  persons  in  certain  districts  might  apply  to  "  purchase  "  for 
a  homestead  an  area  of  prescribed  dimensions  on  the  same  tenns 
and  conditions  as  "  prescribed  for  purchase  "  under  Regulation  52. 
Regulation  54  authorized  land  within  the  South  Western  Division 
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H.  C  OP  A.  to  be  "  sold  "  on  certain  other  conditions  of  improvement,  to  be 
'•        fulfilled  within  seven  years.      Regulation  55  provided  that  land 
MooRjs  AND  niight  be  "  disposed  of  "  on  other  conditions. 
ScRoopK  J  ^hjni^  that  it  clearly  appears  from  the  provisions  to  which  I 

The  State  of  have  referred  that  in  the  Regulations   the    words   "  sell "    and 
Western 
AusTRAUA.  "  dispose  of  "  are  used,  indiscriminately  and  interchangeably,  to 

denote  a  contract  for  the  alienation  of  Crown  lands,  whether  for 

cash  or  on  conditions,  and  I  think  that  in  the  reservations  in  the 

pastoral  lease  the  same  words  must  have  the  same  extended 

meaning.     I  think,  therefore,  that  in  Regulation  61  the  reserved 

right  to  "  sell  subject  to  the  provisions  of  these  Regulations " 

must  be  construed  as  meaning  a  right  to  sell  in  the  same  sense, 

subject  to  any  rights  reserved  by  the  Regulations  to  the  pastoral 

lessee  on  such  a  sale.     I  think  also  that  the  word  "  sold "  in 

Regulation  59  must  receive  the  same  construction,  and  that  the 

words  "  under  these  Regulations  "  in  the  same  Regulation  include 

a  reference  to  Regulation  3  which  authorizes  a  sale  under  any 

amended  Regulations. 

It  follows,  in  my  opinion,  that  alienation  under  the  provisions 
now  contained  in  the  Homesteads  Act  1893,  and  the  Lund  Act 
1898,  under  which  the  homestead  leases  and  grazing  leases 
objected  to  were  granted,  would,  if  they  had  been  issued  under 
amended  Regulations  to  the  same  effect,  have  been  within  the 
reservations  in  the  suppliants'  lease,  and  that,  being  in  fact  made 
under  tlie  powers  conferred  by  the  Constitution  Act  and  the 
Enabling  Act,  they  are  equally  within  those  reservations. 

I'his  conclusion  is  fortified  by  the  historical  fact  that  for  more 
than  a  quarter  of  a  century  before  the  Regulations  of  1887  were 
made  tlie  alienation  of  Crown  lands  upon  conditions  of  residence 
and  improvement  had  been  a  recognized  mode  of  disposition  in 
other  Australian  Colonies,  and  was  always  regarded  as  a  sale. 

It  also  follows,  in  my  opinion,  that  Steeres  Case  (1)  was 
wrongly  decided  on  this  point,  and  should,  so  far,  be  overruled. 

I  am  therefore  of  opinion  that  the  suppliants  have  failed  to 
establish  any  breach  of  any  implied  contract  on  the  part  of  the 
Crown.  It  follows  that  so  much  of  the  judgment  as  declared 
that  the  homestead  leases  and  grazing  leases  in  question  are  void 

(1)  6  \V.A.L.R.,  178. 
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was  erroneous,  and  that    the   judgment   should   be   varied  by   H-  C.  of  A. 

omitting  that  declaration.     I  must  not,  however,  be  taken  to 

assent  to  the  notion  that  such  a  declaration  could  in  any  event  be  moore  and 

made  in  a  suit  to  which  the  lessees  are  not  parties.  Scroope 

In  the  view  which  I  take  of  the  construction  of  the  lease  it  is  The  State  of 

VVkstkrn 
unnecessary  to  deal  with  the  question  of  the  competency  of  the    Australia. 

legislature  of  Western  Australia  to  pass  a  law  impairing  the 

rights  of  private  persons  under  titles  granted  before  the  Consti- 

tntion,  or  with  the  question  whether  the  grant  by  a  lessor  of  a 

subsequent  lease  of  the  same  land  followed  by  dispossession  of 

the  first  lessee  by  the  second  under  the  supposed  authority  of  his 

lease  would  be  a  breach  of  a  covenant  for  quiet  enjoyment. 

Barton  J.  I  have  had  the  advantage  of  reading  the  judgment 
of  the  Chief  Justice,  and  consider  its  reasoning  conclusive.  I 
am,  therefore,  of  opinion  with  His  Honor  that  the  judgment 
should  be  varied  in  favour  of  the  Crown  by  omitting  the 
declaration  as  to  the  homestead  leases  and  grazing  leases,  and 
that  the  appeal  should  be  dismissed. 

Isaacs  J.  The  homestead  leases  and  the  grazing  leases 
impeached  by  the  suppliants  were  issued  under  the  provisions 
of  the  HoTnesteads  Act  1893  and  the  Land  Act  1898.  Those 
Acte  authorize  the  grant  of  leases  out  of  Crown  lands.  The 
definition  of  Crown  lands  in  the  Hannesteada  Act  is  as  they  are 
defined  by  the  Land  Regulations  proclaimed  on  2nd  March 
1887,  unless  the  context  otherwise  requires.  Those  Regulations 
defined  Crown  lands  to  be  lands  vested  in  the  Crown,  not 
dedicated  to  any  public  purpose,  or  granted  or  lawfully  con- 
tracted to  be  granted  in  fee  simple,  or  with  a  right  to  purchase 
under  the  Regulations.  There  is  no  context  in  the  Act  requiring 
any  other  definition. 

Crown  lands  are  defined  by  the  Land  Act  1898,  unless  the 
context  necessarily  requires,  to  be  substantially  as  defined  by  the 
Regulations,  with  the  addition  that  they  are  not  to  be  land  held 
under  lease  or  licence  under  the  Goldfiekls  Act  or  Mineral  Lands 
Act. 

The  lands  held  by  the  suppliants  under  pastoral  lease  were 
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H.  C.  OF  A.  tlierefore,  pHmd  facie,   clearly   witliin  the  competency  of   the 

Crown  to  grant  as  homestead  or  grazing  leases. 

Moore  and       ^^^  ^h®  validity  of  these  leases  is  challenged  for  the  following 

ScRooPE     reasons.     First,  it  is  said  that  lands  held  under  the  suppliants* 

The  State  of  pastoral  lease  must  be  excluded  from  the  definition  of  Crown 
Western     ,,«.,. 
Australia,  lands  for  this  purpose,  because  to  grant  the  leases  m  question 

isaii^       out  of  sucli  lauds  would  be  a  breach  of  an  implied  covenant  for 

(juiet  enjoyment,  and  tlierefore  the  legislature  could  not  have 

intended  the  power  to  extend  so  far. 

This  contention  turns  out  to  be  immaterial,  because,  on  a 
proper  construction  of  the  pastoral  lease  and  the  law  relating  to 
the  contested  leases,  the  latter  do  not  appear  to  conflict  with  the 
former.  But,  apart  from  that,  I  could  not  accede  to  this  argu- 
ment, because  the  words  of  the  legislature  are  too  precise  to 
admit  of  hesitation ;  and  it  is  to  be  noticed  that  leased  land 
intended  to  be  excepted,  as  for  instance  land  leased  under  the 
Goldjields  Act,  is  expressly  mentioned. 

So  far  as  the  construction  of  the  two  Land  Acts  is  concerned, 
there  cannot  be  a  doubt  that  they  purport  to  authorize  the  issue 
of  the  leases.  It  was  also  urged  in  the  same  connection  that, 
assuming  the  bare  power  existed,  the  Ci*own  must  be  taken  to 
have  impliedly  covenanted  not  to  exercise  it  against  the  pastoral 
lessee,  as  it  would  be  inconsistent  with  the  grant.  It  does  not 
seem  to  me  very  important  whether  this  contention  is  rested  on 
the  doctrine  of  an  implied  covenant  for  quiet  enjoyment  or  on 
the  rule  that  a  grantor  cannot  derogate  from  his  own  grant : 
See  per  Ltndlcy  L.J.  in  Rohinsoii  v.  Kilvert  (1). 

But  this  and  the  previous  argument  are  met  by  the  same 
answer.  If  a  Statute  gives  specific  authority  to  do  an  act  in 
circumstances  actually  contemplated  by  Parliament,  and  which 
if  the  act  be  done  must  necessarily  constitute  it  a  breach  of 
contract,  it  cannot  be  said  to  be  unlawful ;  and  the  remedy,  if 
any,  must  be  found  in  some  statutory  provision.  For  this  the 
case  of  Manchester,  Shejfield  and  Lincolnshire  Railway  Co,  v. 
Anderson  (2)  is  a  distinct  authority  with  special  relevance  to 
this  case.  The  company  were  assignees  of  the  reversion  of  land 
of  whicli  their  assignor  had  granted  a  lease  to  the  defendant 

(1)  41  Ch.  D.,  88,  at  p.  95.  (2)  (1898)  2  Cb.,  394. 
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with  an  express  covenant  for  quiet  enjoyment.     In  the  exercise  ^-  ^-  ^^  ^• 

of  their  statutory  powers  the  company   executed  some  works 

which,  it  was  assumed,  would  have  been  a  breach  of  the  covenant  mookb  and 

but  for  the  Act  of  Parliament     It  was  held  by  the  Court  of     Scroopk 

Appeal  that  no  action  lav  for  the  breach  of  the  covenant,  because  The  State  of 

/'^  "  ....  Western 

ihe  works  were  authorized  by  Statute.     This  principle  was  con-    Australia. 

tinned  by  another  Court  of  Appeal  in  Long  Eaton  Recreation      {^^j. 

Grounds  Co,  Ltd.  v.  Midland  Railway  Co   (1).     In  the  first  of 

these  cases  compensation  might  have  been,  and  in  the  second  it 

was  successfullv,  claimed  under  the  Lands  Clauses  Consolidation 

Act  1845,  but  no  action  lay  as  for  a  wrongful  act. 

But  then  it  is  said  that,  assuming  so  much  against  the 
appellants,  if  the  acts  were  valid,  the  Imperial  Western  Aiis- 
trtd'ia  Constitviion  Act  1890,  forbids  the  issue  of  the  leases  a^ 
being  a  contravention  of  sec  4  (2)  of  the  State  Constitution 
(53  &  54  Vict.  c.  26).  That  depends  upon  two  considerations: 
.whether  the  issue  of  the  leases  was  in  breach  of  the  suppliants* 
contract  with  the  Crown,  and  whether  if  it  was  the  Parliament 
of  Western  Australia  had  power  nevertheless  to  authorize  their 
issue.  The  Stat^  Court  in  the  present  case  followed  the  case  of 
Steere  v.  Tlie  Minister  for  Lands  (2)  in  1904,  which  decided  that 
a  grazing  lease,  granted  out  of  lands  held  under  a  pastoral  lease 
issued  before  1890,  would  interfere  with  and  prejudice  the  rights 
of  the  pastoral  lessee,  and  that  consequently  the  issue  of  such  a 
grazing  lease  was  prohibited  by  the  Constitution.  Of  course,  if 
the  grazing  lease  is  not  a  breach  of  the  contract  by  the  pastoral 
lease,  there  is  no  such  prohibition.  I  am  of  opinion  that  the 
issue  of  grazing  leases  under  the  Land  Act  1898,  or  of  a  home- 
stead lease,  is  not  a  violation  of  that  contract,  and  therefore  it  is 
not  necessary  to  consider  the  very  serious  argument  that,  if  it 
were  such  a  violation,  the  State  Parliament  is  incompetent  to 
authorize  it. 

The  ground  upon  which  the  Supreme  Court  in  Steere  v.  The 
ilinister  for  Lands  (2)  rested  its  opinion  that  the  grazing  lease 
violates  the  contract  under  the  pastoral  lease,  was  that  the  only 
sales  of  land  comprised  within  the  pastoral  lease,  permitted  by 
the  terms  of  the  contract,  were  sales  in  accordance  with  the 

(I)  (1902)  2  KB.,  574.  (2)  6  W.AL.R.,  178. 
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H.  C.  or  A.   Regulations  under  which  tlie  lease  was  issued,  and  as  a  grazing 

''        lease  was  not  issuable  under  the  Regulations,  but  only  by  the 

MooRK  AND  Act  of  1898,  it  fell  outside  the  contract,  and  therefore  outside  the 

SoEooPE     power  of  the  Crown,  and  of  the  legislature. 

The  State  of      With  the  greatest  respect  to  the  opinion  of  the  learned  Judcres 

Australia,  who  came  to  that  conclusion,  I  am  unable  to  accept  it. 

HtMcTj  ^^^  starting  point  from  which  to  consider  the  question  is  sec 

7  of  the  Imperial  Act  18  &  19  Vict.  c.  56.     That  section  provided 

that  it  should  be  lawful  for  Her  Majesty  "  to  regulate  the  sale, 

letting,  disposal,  and  occupatian  *'  of  waste  lands  of  the  Crown,  &c. 

The  Regulations  of  2nd  March  1887  provided  in  Part  IL, 
headed  Retterves,  for  the  disposal  of  lands  in  the  public  interest 
for  certain  enumerated  objects;  in  Part  IV.  for  alieiuitioi}, 
including  under  that  term  sales  by  auction,  free  selection  by  con- 
ditional purchase  by  deferred  payment  and  either  with  residence 
or  without  residence,  or  by  conditional  purchase  by  direct  pay- 
ment. Alienation  is  here  evidently  used  as  equivalent  to  sale, 
the  consideration  money  being  variously  termed  price  or  pur- 
chase money ;  and  if,  instead  of  alienation ^  Part  IV.  were  headed 
saUy  tlie  matter  w^ould  to  this  extent  be  beyond  argument. 

In  Part  V.  pastoral  leases  were  permitted,  this  is  "  letting."  In 
Part  VI.  mineral  lands  were  dealt  with.  Part  VIL  provided  for 
licences  for  timber  cutting.  Part  VIII.  was  miscellaneous  and 
dealt  with  rents,  transfers,  improvements,  special  occupation 
under  previous  Regulations,  special  leases,  special  concessions,  &a 

I  have  referred  to  these  various  matters  somewhat  minutely  in 
order  to  point  to  the  care  with  which  the  Regulations  followed 
the  7th  section  of  the  Imperial  Act,  in  regard  to  the  classification 
of  sales,  letting,  disposal  and  occupation.  It  is  plain  too  that, 
independently  of  the  heading  under  which  they  are  found, 
conditional  purchases  of  themselves,  when  regarded  from  the 
standpoint  of  the  Crown,  fall  naturally  under  the  denomination 
of  sales.  The  conditions  upon  which  title  was  ultimately  to  pass 
were  the  means  by  which  the  sales  were  "  regulated  "  within  the 
meaning  of  the  7  th  section. 

The  Regulations  prescribed  the  form  of  pastoral  lease,  which  is 
that  held  by  the  suppliants.  It  declares  that  "  We  ...  do 
by  these  presents  demise  and  lease  unto  the  said  lessees     .    .    . 
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except  and  always  reserved  to  us    .    .     .    full  power  during   H*  C-  ®'  A- 
the  term  hereby  granted  from  time  to  time  to  sell  to  any       ^__^ 
person  all  or  any  unsold  portion  of  the  said  demised  premises,  Moorb  and 
subject  to  any  claim  for  improvements  that  may  be  lawfully  made     Scimwpe 
in  pursuance  of  the  said  Regulations,    .     .     .     also  to  sell  any  The  State  oy 
mineral  land  comprised  within  the  said  demised  premises ;  and    Australia. 
subject  to  any  rights  of  the  lessees  as  aforesaid  to  license  to      {^^j, 
occupy,  or  to  sell  any  other  portion  of  the  said  premises  at  any 
time  and  with  a  right  of  immediate  entry." 

The  habendum  runs  thus : — "  To  have  and  to  hold  the  premises 
hereby  demised,  except  as  aforesaid,  and  subject  to  the  powers, 
reservation  and  conditions  herein,  and  in  the  said  regulations 
contained,  and  with  all  the  rights,  powers  and  privileges  con- 
ferred by  such  of  the  regulations  as  are  applicable  hereto  unto 
the  said  lessecB,"  &c.,  for  21  years. 

The  learned  Judges  of  the  Supreme  Court  in  Steere's  Case  (1) 
thought  that  the  words  "  subject  to  any  claim  for  improvements 
that  may  be  lawfully  made  in  pursuance  of  the  said  Regulations" 
showed  clearly  that  the  only  power  of  sale  contemplated  was  a 
sale  under  the  Regulations,  and  therefore  there  could  be  no  other 
except  such  as  would  be  a  violation  of  the  contract.  In  my 
opinion,  at  the  moment  and  until  the  Regulations  were  altered, 
the  only  sales  possible  were  those  specified  in  the  existing  Regu- 
lations, yet  the  power  to  sell,  which  was  reserved,  was  a  power 
to  sell  by  any  means  by  which  the  Crown  could  at  any  given 
time  lawfully  sell  as  between  the  Crown  and  a  purchaser :  such 
sale  might  be  under  the  then  existing. Regulations  or  any  future 
Regulations  which  the  third  of  the  Regulations  of  2nd  March 
1887  reserved  power  to  make ;  or  to  follow  the  concluding  words 
of  the  7th  section  of  the  Imperial  Act  as  *'  Parliament  shall 
othei*wise  provide."  What  concerned  the  pastoral  lessee  in"that 
connection  was  not  the  method,  or  terms  of  sale  by  the  Crown  to 
another  person,  but  the  payment  to  him  for  improvements. 
What  did  it  matter  to  the  pastoral  lessee  if  the  land  were 
sold  outright  by  direct  payment,  or  upon  terms  extending  over 
twenty  or  fifty  years,  or  by  the  medium  of  a  transaction  called 
a  conditional  purchase  or  a  grazing  lease  ?     So  long  as  payment 

(1)  6\V.A.L.R,  178. 
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H.  O.  OF  A.   for  improvements  843  provided  by  the  Regulations  was  secured, 

1007 

^^^        the  terms  of  the  be^trgain  between  the  Government  and  the  pur- 

MooBE  AND  chaser  could  not  possibly  affect  the  pastoral  lessee.     I  find  it 

ScRoopK     difficult  to  understand  how  the  pastoral  lessee  could  have  any 

The  State  of  vested  right  in  the  method  by  which  the  Crown  sold  to  a  third 

Western  *  .  ^ 

AuDTRALiA.  person.  That  was  no  business  of  his.  He  must  be  taken  to  know 
im»mj.  ^^^  under  sec  7  of  the  Imperial  Act  the  power  always  existed 
to  make  new  Regulations  regarding  the  sale  of  lands,  whicli 
the  Crown  had  power  to  sell  at  all,  as  well  as  the  power  of 
Parliament  to  otherwise  provide  which  was  in  fact,  though 
unnecessarily,  expressly  referred  to.  The  words  relied  on  by  the 
Supreme  Court  have  full  operation  to  protect  the  pastoral  lessee 
if  limited  to  payment  for  improvements,  and  not  extended  to 
qualify  the  Crown's  methods  of  selling  Crown  landa  The  other 
extracts  from  the  lease,  already  quoted,  strongly  support  the  view 
I  have  just  expressed.  So  long  as  the  Crown  sells  the  land,  it 
may,  without  any  violation  of  the  contract  with  the  suppliants, 
sell  it  upon  any  terms  and  conditions  which  Parliament  may 
authorize.  No  issue  arises  or  could  arise  in  this  case  as  to  pay- 
ment for  improvements.  The  only  material  question  remaining 
is  whether  the  homestead  and  grazing  leases  are  properly  to  be 
termed  sales.  The  Homesteads  Act  1893  is  intituled  ''  An  Act  to 
provide  facilities  for  permanent  settlement  by  free  grants  of  land 
for  household  farms  and  by  homestead  leases,"  &c.  Homestead 
leases  are  for  thirty  years  at  a  rent  ranging  from  one  penny  to 
three  pence  per  acre  per  annum ;  section  21  declares  that  "  the 
said  rents  shall  respectively  be  due  and  be  paid  in  advance  on  the 
1st  day  of  March  in  every  year."  It  is  true  that,  in  case  of 
failure  to  pay  regularly  or  with  a  fine  if  in  arrear,  his  lease  and 
the  land  and  improvements  shall  be  forfeited.  But  he  is  under 
a  statutory  obligation  to  pay,  whatever  may  be  the  statutory 
remedy  for  non-payment.  Section  23  requires  him  also  to 
comply  with  conditions  which  obviously  point  to  the  intention  of 
his  permanently  retaining  the  land  as  against  the  Crown.  By 
sec.  25,  if  he  has  duly  paid  his  rent  and  observed  the  conditions, 
he  is  entitled  on  payment  of  fees  to  a  Crown  grant  of  the  lands. 
Section  26  permits  him  to  accelerate  the  granting  of  title.  Sec. 
29  recognizes  rights  properly  attributable  to  a  virtual  purchaser 
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of  the  land    Broadly  looked  at,  the  issue  of  a  homestead  lease  is  H.  C.  of  a. 
only  the  first  step  in  a  continuous  and  connected  process  by 
which  the   Crown  transfers  for  a  fixed  price  its  land  to  a  moore  and 
permanent  settler.      A    homestead   lessee    would    undoubtedly     Scroopb 
regard  the  land  as  his,  subject  only  to  payment  of  the  deferred  The  State  of 
price,  and  compliance  with  the  conditions.     There  is  no  intention   Australia. 
that  his  interest  in  the  land  shall  terminate  in  thirty  years ;  on      {^^^j 
the  contrary  the  intention  is  that  it  shall  then  or  sooner  ripen  by 
virtue  of   his  contract  into  absolute  ownership.     It  therefore 
answers  more  properly  to  a  "  sale  "  than  to  a  "  letting  "  within 
the  meaning  of  the  7th  section  of  the  Act  18  &  19  Vict.  c.  56,  the 
Regulations,  and  the  lease.    To  use  the  words  of  Lord  HerscheU, 
LC.  in  Hdhy  v.  Matthews  (1)  :   "  Unless  there  were  a  breach  of 
eontract  by  the  party  who  engaged  to  make  the  payments  the 
transactions  necessarily  resulted  in  a  sale."     Here  the  lessee 
applied  for  a  lease  on  the  basis  of  an  Act  of  Parliament  requiring 
him  to  pay  the  rent  regularly  during  the  whole  period,  and, 
unless  there  was  a  breach  of  that  and  other  obligations,  the 
transaction  necessarily  resulted  in  a  sale. 

In  McEnti/re  v.  Croasley  Bros.  (2),  there  was  an  agreement  by 
which  the  "  owners  and  lessors "  as  they  were  called  of  a  gas- 
engine  agreed  to  let,  and  the  **  lessee  "  as  he  was  called  agreed  to 
hire  the  engine  at  a  rent  to  be  paid  by  instalments  amounting  in 
aQ  to  £240 ;  upon  payment  in  full  the  agreement  was  to  be  at  an 
end  and  the  engine  to  become  the  property  of  the  lessee,  but 
until  payment  in  full  to  remain  the  sole  and  absolute  property  of 
the  lessors.  It  was  also  agreed  that  in  ca^e  of  failure  to  pay  any 
of  the  instalments  the  lessors  might  elect  either  to  recover  the 
balance  due,  or  instead  resume  possession  of  the  engine  and  sell 
it,  and,  after  retaining  out  of  the  purchase-money  all  expenses 
and  the  balance  remaining  due,  pay  the  surplus  to  the  lessee.  It 
was  held  that  looking  at  the  substance  of  the  agreement  it  was 
one  of  sale  and  purchase,  though  the  property  did  not  pass  till  full 
payment.  Lord  WcUsan  said  (3): — "  Although  the  words  *  lessors  * 
and  'hirer*  are  used  and  the  word  'rent*  also  occurs,  it  is 
perfectly  plain  that  the  agreement  is  one  of  sale  and  purchase, 
and  nothing  else.'' 

(1)  (1895)  A.C.»  471,  at  p.  478.  (2)  (1895)  A.C.,  457. 

(3)  (1895)  A.C.,  457,  at  p.  467. 
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H.  C.  OF  A.       There  are,  of  course,  points  of  diflFerence  between  that  bargain 

and  the  bargain  arising  in  a  homestead  lease,  but  there  is  also 

MoaaB  AND  considerable  resemblance,  and,  looking  at  the  substance  in  either 

SoRoopE     ^^g^^^  ^^^Yi  seems  to  me  alike  in  this  that  it  amounts  to  an  agree- 

Thk  Statb  of  ment  to  sell  the  property  the  subject  matter  of  the  transaction. 

AusTRAUA.  The  policy  of  the  Land  Acts  requires  some  guarantee  that  a 

'j       homestead  lessee  will  permanently  settle,  and  this  guarantee  is 

found  by  the  legislature  in  his  compliance  with  the  conditions 

of  sale. 

As  to  the  grazing  lease,  the  statutory  provisions  in  sec.  68 
of  the  Land  Act  1898  are,  if  anything,  even  stronger  to  show 
that  the  nature  of  the  transaction  is  essentially  a  sale. 

In  the  result,  the  issue  of  the  challenged  leases  is  no  breach  of 
agreement  with  the  pastoral  lessee,  because,  when  regarded  in 
their  substance,  they  are  a  kind  of  conditional  purchase  and  sale, 
differing  only  in  form  from  the  conditional  purchases  and  sales 
provided  for  in  the  Regulations  of  March  1887,  and  therefore  the 
appeal  should  be  dismissed  except  to  the  extent  mentioned. 

It  follows  that  the  decision  in  the  case  of  Steere  v.  The  Minister 
for  Lands  (1)  cannot  be  supported  inasmuch  as  a  grazing  lease  is 
not  a  breach  of  the  Crown's  contract  in  the  pastoncl  lease — the 
other  branch  of  that  case  being  as  I  have  said  immaterial  to  con- 
sider. It  is  also,  in  the  view  I  have  taken,  useless  to  discuss,  and 
therefore  I  offer  no  opinion,  how  far  an  implied  covenant  for 
quiet  enjoyment  is  broken  by  a  subsequent  grantee  from  the  same 
lessor,  entering  the  demised  property  under  a  claim  of  right  by 
virtue  of  the  grant.  Such  a  question  could  not  arise  where,  as 
here,  the  original  lease  expressly  reserved  to  the  lessor  the  right 
to  make  the  grant  and  so  empowered  the  act  complained  of. 

Ajypeal  dismissed.  Judgment  appealed 
froTTi  varied  by  omitting  declaration 
of  invalidity  of  homestead  and  grazing 
leases  in  question. 

Solicitors,  for  tlie  appellants,  James  &  Darbyshire, 
Solicitor,  for  the  respondent.  Barker  (Crown  Solicitor). 

N,  G.  P. 

(1)  6  W.A.L.R.,  178. 
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PENNY  AND  ANOTHER        ....      Appellants; 

AND 

MILLIGAN  AND  OTHERS      ....    Respondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

WUl—CcMlruction — Premium  for  \cidow — **  In  lieu  of  dower  and  thirds  " — Partial    H.  C.  OF  A. 
iidtMiaey—Elte(icn—Al>solute  giJt—Condition.  1907. 

A  testator  by  his  will  gave  the  reaidae  of  his  personal  estate  to  his  wife  for  y      ^i    o^ 
life,  and  after  her  death  to  his  stepdaughter  for  life  with  remainder  over  to    25 ;  Dec.  4. 
nich  of  the  stepdaughter's  children  as  should  survive  her,  and  declared  thtit         "^"-^ 
the  provision  for  his  wife  should  be  '*  in  Hen  of  dower  and  thirds."    The  gift      Barton  and* 
orer  in  remainder  having  failed  owing  to  the  death  of  the  children  of  the 
Btepdaughter  during  the  lifetime  of  the  tenant  for  life,  their  interest  fell 
into  intestacy. 

Btld,  that,  inasmuch  as  it  appeared  from  the  terms  of  the  will,  that  the 
events  which  happened  and  the  consequent  intestacy  had  never  been  con> 
templated  by  the  testator,  the  declaration  could  not  be  construed  as  imposing 
s  oonditioB  that  the  widow  should  only  take  the  gift  to  her  on  the  terms  of 
renooncing  any  share  on  a  possible  partial  intestacy,  nor  as  a  gift  by 
implication  of  her  share  in  the  personalty  to  the  next  of  kin,  and  that 
ooBseqnently  she  was  entitled  to  both  the  provision  and  her  share  in  the 
intestacy  nnder  the  Statute  of  Distributions. 

Lett  V.  Randall,  3  Sm.  &  G.,  83  ;  24  L.J.  Ch.,  708,  distinguished. 

Kaimiith  v.  j^oj^e^,  (1899)  A.C.,  495,  and  In  re  WUliamB',  Williams  v. 
ITi^/iaivM,  (1897)  2  Ch.,  12,  considered  and  applied. 

Decuicm  of  Strut  J.,  In  re  Eyera;  Mcintosh  v.  Milligan,  (1907)  7  S.R. 
(K.S.W.),  83,  affirmed. 

Appeal  from  a  decision  of  Street  J.  in  Equity  on  an  originating 

VOL.  T.  24 


350  HIGH   COURT  [1907. 

H.  C.  OF  A.  summons  brought  by  executors  for  the  determination  of  questions 
1907  •  -  o         %/ 

^ '^      arising  upon  the  construction  of  a  will. 

Penny  The  testator,  John  Eyers,  by  his  will,  after  providing  for  certain 

MiLLiGAN     l6g3,cies,  gave  his  real  estate  and  the  residue  of  his  personal  estate 

to  his  wife  for  life  or  so  long  as  she  should  continue  his  widow 

and  unmarried,  and  after  her  death  or  marriage  to  his  step- 
daughter for  life,  and  after  her  death  to  such  of  her  children  as 
should  be  then  surviving.  The  will  contained  this  provision  : — 
"  I  declare  that  the  provision  hereby  made  for  my  said  wife  is  in 
lieu  of  dower  and  thirds."  The  testator  died  in  June  1888, 
leaving  a  large  amount  of  personal  property.  The  widow  died 
in  December  1895,  and  the  stepdaughter  in  January  1906, 
having  had  five  children,  all  of  whom  had  died  during  the  life- 
time of  the  testator.  The  gift  in  remainder  to  the  surviving 
children  of  the  stepdaughter,  therefore,  failed.  The  testator  left 
no  issue. 

The  executors  of  the  will  took  out  an  originating  summons  for 
the  determination  of  the  following  among  other  questions: — 
Whether  or  not  on  tlie  true  construction  of  the  will  the  sequels 
in  title  of  the  widow  of  the  testator  are  entitled  to  any  and  what 
share  in  his  intestate  personal  estate  ?  Street  J.,  before  whom  the 
questions  were  argued,  held  that  the  wndow  w^as  entitled  both  to 
lier  provision  under  the  will  and  to  her  distributive  share  under 
the  intestacy,  and  declared  that  the  sequels  in  title  w^ere  therefore 
entitled  to  share  in  the  testator's  personal  estate  undisposed  of  in 
respect  of  the  intestacy  ;  In  re  Eyers ;  Mcintosh  v.  Milllgan  (1). 
From  this  decision  the  present  appeal  was  brought 

Cidlen  K.C.  {R.  K.  Manning  with  him),  for  the  appellants. 
The  declaration  has  the  effect  of  preventing  the  representatives 
of  the  widow  from  sharing  in  the  personal  estate  under  the  intes- 
tacy. The  testator  must  be  taken  to  have  contemplated  a  possible 
partial  intestacy,  because  the  only  provision  for  remainder  was 
in  favour  of  the  surviving  children  of  the  second  life  tenant,  and 
there  was  a  strong  possibility  of  a  failure.  The  words  "  dower 
and  thirds  "  can  refer  to  nothing  but  an  intestacy.  It  is  not 
necessary  that  a  partial  intestacy  should  be  shown  on  the  face  of 

(1)  (1907)  7  S.R.  (N.8.W.),  83. 
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the  will  in  order  to  exclude  the  widow  in  such  an  event,  but,  if  it   H.  C.  of  A. 
were  necessary,  it  appears  just  as  clearly  in  the  present  case  as  it       k,_^ 
appeared  in  Lett  v.  Randall  (1),  which  is  a  direct  authority  in       Penky 
favour  of  the  appellants.    The  testator  made  for  his  widow  such    ^,l^J^^jj, 

provision  as  he  thought  reasonable,  and  did  not  intend  her  to        

have  any  more  even  if  there  should  turn  out  to  be  an  intestacy. 
Xo  other  reasonable  construction  can  be  put  upon  the  words 
used.  The  declaration  could  not  have  been  intended  to  protect 
other  beneficiaries,  because  they  are  all  fully  protected  by  the  rest 
of  the  will,  and  the  Dower  Act  rendered  it  unnecessary  to  protect 
devisees.  Although  a  mere  declaration  that  the  widow  is  not  to 
share  in  an  intestacy  will  not  deprive  her  of  her  share  {Re 
UUniPs;  Holmes  v.  Holmes  (2)),  yet  if  something  else  is  given, 
as  is  the  case  here,  she  must  elect  between  the  two.  PicheHng 
V.  L(/rd  Stamford  (3)  is  distinguishable.  There  was  an  absolute 
disposition  of  the  remainder  there,  if  it  had  been  valid,  whereas 
in  the  present  case,  as  in  Lett  v.  Randall  (1),  the  remainder  is 
c<jntingent.  Re  Benson  (4)  is  against  the  statement  of  principle 
in  Pickering  v.  Lord  Stamford  (3),  that  such  a  bar  as  this  is  for 
the  benefit  of  the  devisees,  and  shows  that  its  effect  is  to  restrict 
tlie  widow  to  the  provision.  To  hold  otherwise  would  be  to 
render  the  declai^ation  inoperative  in  the  only  contingency  in 
which  it  could  possibly  have  taken  effect.  Lett  v.  Randall  (1) 
was  referred  to  in  Sykes  v.  Sykes  (5)  and  was  not  disapproved, 
and  the  statement  in  the  headnote  of  Tavemor  v.  GrinMey  (6), 
that  Lett  v.  Randall  (I)  was  distinguished  is  not  accurate. 
VaclieU  V.  Breton  (7),  and  Bund  v.  Green  (8)  also  support  the 
appellants.  The  widow,  by  accepting  the  provision,  accepts  with 
it  the  condition  that  she  is  to  get  no  more.  The  position  of  the 
widow  is  analogous  to  that  under  a  contract  to  submit  to  the 
conditions  attached  to  the  bounty :  Gurly  v.  Gurly  (9) ;  Nor- 
thxtmherland  {Earl  of)  v.  Aylesford  {Earl  of)  (10) ;  Naismith  v. 
Boyes(\\). 

(!)  3  Sm.  &  G.,  83 ;  24  L.  J.  Ch.,  708.  (6)  32  L.T.,  424. 

yl)  62  L.T.,  383.  (7)  5  Bro.  P.O.,  51. 

(3)  3  Ves.,  332,  492.  (8)  12  Ch.  U,  819. 

(4)  96  N.Y.,  499;  48  Amer.  Rep.,  (9)  8  CI.  &  F.,  743. 

616.  (10)  Ainb.,  640,  at  p.  bKo, 

{■>)  L.R.  4Eq.,  200;  8.c.  on  appeal,  (11)  (1899)  A.O.,  496. 

L.R.  3Cb.,  301.  . 
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[Isaacs  J. — But  the  question  is,  does  tlie  condition  conflict  with 
the  will,  and  to  decide  that  we  must  look  at  the  will :  Kaisinith 
V.  Boyes  (1) ;  Hall  v.  Hill  (2).] 

The  former  case  dealt  with  Scottish  law,  and  is  not  wholly 
applicable  to  the  rights  of  a  widow  under  our  law.  The  tercr, 
jiLS  relictoi,  and  legitivi,  could  be  set  up  against  any  testamentary 
disposition.  [He  referred  to  Rogers  and  Bell,  Priiicipls8  of  Law 
of  Scotland,  1885  ed.,  p.  183.] 

The  exclusion  of  the  widow  is  tantamount  to  a  gift  to  the  next 
of  kin.  The  testator  should  be  presumed  to  have  made  the  will 
with  knowledge  of  the  legal  consequences  following  upon  a 
failure  of  any  disposition  in  it :  Bickhavi  v.  Crtithvell  (3) ;  CoUis 
V.  Robins  (4) ;  In  re  March  ;  Mander  v.  Hai^ris  (5). 

[Isaacs  J.  referred  to  Garthshcn^e  v.  Chalie  (6).] 

The  question  whether  this  is  a  case  of  election  and  the  question 
whether  there  is  a  gift  to  the  next  of  kin  are  not  mutually 
exclusive,  but  are  to  a  certain  extent  bound  up  together.  If  the 
widow  elects  to  accept  the  provisions  on  the  terms  imposed  by 
the  will,  the  result  is,  in  effect,  a  gift  to  the  next  of  kin  to  her 
exclusion.  If  she  does  not  accept  it,  then  there  is  no  gift  to  the 
next  of  kin,  but  a  partial  intestacy  in  which  she  shares. 


Owen  K.C.  (Rich  with  him),  for  the  respondent  Milligan.  No 
doubt  a  widow  may  contract  not  to  claim  any  share  in  intestacy, 
and  a  testator  may  so  frame  his  will  as  to  put  her  to  her  election, 
or  may  validly  make  a  provision  in  such  a  way  as  to  exclude  the 
widow  from  a  share  in  intestacy  if  he  gives  to  someone  else  what 
the  widow  would  otherwise  have  received.  But  there  must  be 
language  implying  that  the  next  of  kin  are  to  get  the  widow's 
share.  [He  referred  to  Williams  on  Executors,  10th  ed.,  p.  1234; 
Naisinithv.  Boyes  (7)  ;  Pickering  v.  Lcyi^i  Stamford (S) ;  Jannnn 
on  Wills,  5th  ed.,  p.  432 ;  Rogers  on  Legacies,  4th  ed.,  p.  1633.] 
There  may  be  a  contract  to  accept  a  condition  imposed  as  in 
OartJishm^e  v.  Chalie  (6).  That  is  not  the  case  here.  There  is  no 
intestacy  shown  on  the  face  of  the  will  as  there  was  in  Tavemor 


(1)  (1899)  A.C.,  495. 

(2)  1  Dr.  &  War.,  94,  at  p.  105. 

(3)  H  My.  &  Cr.,  763,  at  p.  772. 

(4)  1  De  G.  &  Sm.,  131,  at  p.  138. 


(5)  27  Ch.  D.,  166,  at  p.  169. 

(6)  10  Vea.,  1. 

(7)  (1899)  A.C..  495,  at  p.  505. 

(8)  3  Ves.,  332,  492. 
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V.  GrindUy  (1)  and  Lett  v.  Bandall  (2).     The  testator  plainly  H.  C.  of  A. 
thought  he  was  disposing  of  all  his  property.     [He  referred  also 
to  Leake  v.  RobiTison  (3) ;  Naiamith  v.  Boyes  (4).]     Mere  words       Pbnkt 
of  exclusion  will  not  make  a  gift  to  those  not  excluded:  Sympson    j|,llioan 

V.  Hom^hy  and  HvMoii  (6).   Property  not  specifically  disposed  of       • 

will  go  to  those  who  are  by  law  entitled  :  Re  Holmes ;  Holnies  v. 
Holmes  (6).  To  give  sometliing  in  lieu  of  dower  does  not  exclude 
the  widow  from  participation  in  such  property. 

[Griffith  C.J.  referred  to  Fiteh  v.  Weber  (7).] 

The  testator  may  have  meant  to  do  what  the  appellants  contend 
but  he  has  not  used  words  which  have  that  effect :  STnidmore  v. 
Smidmare  (8).  He  did  not  use  the  words  in  contemplation  of  the 
facts  that  resulted  in  failure  of  the  gifts  and  gave  rise  to  an 
intestacy;  he  used  them  with  the  intention  of  benefiting  the 
persons  named  as  legatees. 

Pickering  v.  Loiyl  Stamford  (9)  is  conclusive  in  favour  of  the 
respondents  as  to  the  effect  of  the  words  used  here.  Even  if  the 
testator  made  a  mistake  as  to.  the  law,  the  interpretation  of  the 
will  is  not  affected  thereby.  [He  referred  also  to  Waring  v. 
Ward  (10) ;  Ramsay  v.  ShelTnerdine  (11) ;  Sykes  v.  Sykes  (12).] 

[Griffith  C.J.  referred  to  In  re  Williams;  WilHavis  v. 
Wmiams  (13). 

Isaacs  J.  referred  to  Birm^ingham  v.  Kirwan  (14).] 

Harriott^  for  the  other  respondents,  on  the  question  of  costs 
only. 

CuUen  K.C.  in  reply. 

Cur.  adv.  vult 

The  following  judgments  were  read  : —  Dec.  4. 

Griffith  C.J.  [having  referred  briefly  to  the  facts  and 
having  read  the  material  portions  of  the  will  already  reported, 
continued.]     The  question  is  whether  the  final  declaration  just 

(1)  32  L.T.,  424.  (8)  3  C.L.R.,  344. 

(2)  3Sin.  &6.,  83 ;  24  L.J.  Ch.,  708.  (0)  3  Ves.,  332,  492. 

(3)  2  Mer.,  363,  at  p.  3d4.  (10)  5  Ves. ,  670,  at  p.  675. 

(4)  (1809)  A.C.,  495.  (11)  L.R.  1  Eq.,  129. 

(5)  2Eq.  Ca.  (Abr.),  439 ;  11  Viner's  (12)  L.R.  4  Eq..  200. 
Abr.,  185,  Pre.  Ch.,  452.  (13)  (1897)  2  Ch.,  12. 

(6)  62  L.T.,  383.  (14)  2  Sch.  &  Lef.,  441. 

(7)  6  Hare,  51,  145. 
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H.  C.  or  A.    read  has  the  effect  of  excluding  the  widow  and  her  representa- 

'*        tives  from    a  share  under  the   Statute   of  Divstributions  in  the 

Penny      property,  which,  in  the  events  that  happened,  W€is  undisposed 

MiLMGAN  ^^  ^y  ^'^^  ^'^^^'  "^'^^  widow  was  not  entitled  to  "  dower  or 
thirds  "  except  in  the  event  of  intestacy.  The  general  rule  is 
thus  stated  in  Wllliaim  Executors,  10th  ed.,  p.  1235,  in  a 
passage  which  was  expresslj''  approved  by  Lord  Shaiid  in 
Naismith  v.  Boyes  (1).  The  learned  authors,  after  referring  to 
the  case  of  a  settlement  by  which  the  wife's  claim  to  a  share  in 
the  case  of  an  intestacy  may  be  excluded,  pixxjeed : — "  But  it  is 
otherwise  when  a  husband  by  will  makes  a  provision  for  his 
wife,  stating  it  to  be  in  lieu  and  in  bar  of  all  her  claims  on  his 
personal  estate,  and  then  subjects  his  personalty  to  a  disposition 
which  lapses,  or  is  void,  so  that  the  latter  fund  is  subject  to  dis- 
tribution ;  for  then,  notwithstanding  the  woi-ds  of  the  will,  the 
widow  is  entitled  to  a  share  under  the  Statute.  The  principle  of 
this  distinction  is,  that  where  a  woman  has  before  marriage  agreed 
to  accept  a  consideration  for  her  widow's  share,  she  is  bound  bj'  her 
compact,  whether  her  husband  die  testate  or  intestate ;  but  where 
there  is  no  such  contract,  but  the  provision  in  bar  of  the  dis- 
tributive share  arises  upon  the  husband's  will,  it  is  presumed  that 
the  motive  for  the  widow's  exclusion  originated  in  a  particular 
design  or  purpose  of  the  testator,  viz.,  for  the  benefit  of  the 
person  in  favour  of  whom  the  property  was  bequeathed  by  him ; 
so  that  if  the  purpose  be  disappointed,  there  is  no  reason  why  the 
bar  or  exclusion  should  continue." 

It  is  contended  that  the  case  of  Lett  v.  Ra/adall  (2)  established 
an  exception  to  this  rule.  The  foundation  of  the  exception  is  said 
by  the  text  writers  to  be  the  fact  that  there  was  in  that  case  an 
intestacy  on  the  face  of  the  will.  No  doubt  Stuart  V.C.  said  so, 
but  the  actual  intestacy  arose,  not  from  the  testator  leaving  some 
of  his  property  undisposed  of,  but  from  a  failure  of  the  objects  of 
his  bounty.  In  that  respect  the  present  case  is  not,  I  think, 
distinguishable.  The  learned  V ice-Chancellor  did  not,  however, 
I  think,  rely  entirely  on  this  ground.  After  pointing  out  that  a 
mere  exclusion  of  the  heir  or  next  of  kin  from  a  share  in  the 

(1)  (1899)  A.C.,  495,  at  p.  505.  (2)  3  Sm.  &  O.,  83  ;  24  L.J.  Ch.,  708 
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estate  is  nugatory,  he  added  (1)  : — "  But  the  exclusion  by  declftr- 
ation  of  one  only  of  the  next  of  kin,  if  it  be  valid,  would  enure  to 
the  benefit  of  the  rest,  and  has  the  same  effect  as  a  gift  by  impli- 
cation to  them  of  the  share  of  the  person  excluded.  It  has  been 
said  that,  if  such  a  clause  had  occurred  in  a  settlement,  it  would 
have  an  effect  which  it  cannot  have  in  a  will,  because  a  settle- 
ment would  operate  as  a  contract.  But,  if  by  will  certain  tenns  or 
a  certain  condition  be  annexed  to  a  gift,  those  terms  as  much 
bind  the  object  of  a  gift,  who  accepts  it,  as  if  he  contracted  to 
abide  by  the  terms  or  conditions.  This  is  an  essential  element  in 
the  law  of  election.  As  there  is  found  in  the  present  case  an 
intestacy  on  the  face  of  the  will,  with  language  excluding  the 
widow,  in  absolute  and  comprehensive  terms,  from  any  further 
share  of  the  testator  s  property,  in  whatever  way  it  might  accrue, 
I  can  find  no  authority  to  justify  the  Court  in  holding  that, 
having  enjoyed  the  annuity,  she  or  her  representatives  are 
entitled  to  any  share  in  the  property  now  to  be  distributed." 

The  words  of  exclusion  in  that  case  were  very  full.     "  I  do 
expressly     .     .     .     declare  that  the  said  .     provision 

.  .  .  for  my  said  .  .  .  wife  .  .  .  .  are  by  me  meant  and 
intended  to  be,  and  shall  by  my  said  wife  be  accepted  and  taken, 
in  full  and  entire  .  ,  .  satisfaction  of  .  .  .  all  manner  of 
claims  ....  which  she  at  any  time  might  or  could  have 
.  .  .  into,  or  out  of  any  part  or  parts  of  my  real  and  personal 
estate  or  under  .  .  .  any  settlement  or  other  writing 
....  or  as  or  for  or  on  account  of  any  dower  or  thirds 
which  she  .  .  .  could  ...  in  any  manner  have,  claim  .  .  . 
out  of  .  .  .  any  part  of  my  estate  .  .  ,  in  any  manner 
howsoever."  The  learned  Vice-Chancellor  therefore,  appears  to 
have  thought  (1)  that  there  was  an  intestacy  on  the  face  of 
the  will ;  (2)  that  the  testator  contemplated  the  case  of  an  intes- 
tacy ;  (3)  that  the  exclusion  of  the  wife  had  the  effect  of  a  gift 
by  implication  of  her  share  to  the  next  of  kin  ;  and  (4)  that  the 
gift  to  the  widow  was  conditional,  so  that  by  accepting  the  gift 
she  accepted  the  condition  of  exclusion.  He  also  thought  that  it 
was  a  case  of  election,  as  no  doubt  it  was.  On  these  grounds  he 
decided  that  the  widow  was  excluded.     I  cannot  regard  this  case 

(1)  24L.J.  Ch.,  708,  at  p.  711. 
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ness  of  the  learned  Vice- Chancellor  s  conclusions  as  to  the  con- 
struction of  that  particular  will  be  admitted. 

In  the  present  case  there  is  no  question  of  election,  properly  so 
called,  since  the  testator  did  not  purport  to  dispase  of  any  thing 
which  was  not  his  own  property.  The  clause  relied  upon  cannot 
be  read  as  a  gift  by  implication  to  the  other  next  of  kin  to  the 
exclusion  of  the  widow.  The  only  way,  therefore,  in  which  the 
desired  effect  can  be  given  to  it  is  by  treating  it  as  imposing  a 
condition  upon  the  gift  to  the  widow  or  an  obligation  upon  her. 
The  rule  of  construction  applicable  in  such  cases  is  thus  stated  by 
Rigby  L.  J.  in  the  case  of  In  re  WiUiams ;  Willidms  v.  Williams 
(1).  (The  learned  Lord  Justice  in  that  case  dissented  from  the 
opinion  of  the  majority  of  the  Couit  of  Appeal  on  the  construc- 
tion of  the  particular  will  in  question,  but  the  accuracy  of  his 
statement  of  the  rule  was  accepted  by  the  Court  of  Appeal  in  In 
re  Oldfield ;  Oldfield  v.  OldfieUl  (2).)  "  In  the  present  case  the 
question  is  one  of  condition,  or  election,  not  of  trust,  as  the 
testator  could  not  declare  a  trust  of  his  wife's  property ;  but  the 
cases  as  to  trusts  are  so  closely  analogous  that  they  must  be 
examined,  and  it  will  be  seen  that  the  same  doctrines  have  been 
laid  down  as  to  conditions  and  trusts.  .  .  •  No  authoritative 
case  ever  laid  it  down  that  there  could  be  any  otlier  ground  for 
deducing  a  trust  or  condition  than  the  intention  of  the  testator 
as  shown  by  the  will  taken  as  a  whole,  though  no  doubt  in 
older  cases  that  intention  was  sometimes  inferred  on  insufficient 
grounds.  The  general  intention  was  always  treated  as  the  matter 
to  be  ascertained.     .     .     . 

"  On  these  fundamental  points  there  never  has,  in  my  opinion, 
been  any  real  difference,  though  the  application  of  them  to  par- 
ticular instances  has  not  always  been  satisfactory." 

In  the  same  case  Lindley  L.J.  said  (3) : — "  In  each  case  the 
whole  will  must  be  looked  at ;  and  unless  it  appears  from  the 
whole  will  that  an  obligation  was  intended  to  be  imposed,  no 
obligation  will  be  held  to  exist ;  yet,  moreover,  in  some  of  the 
older  cases  obligations  were  inferred  from  language  which  in 


(1)  (1897)  2  Ch.,  12,  at  p.  28.  (2)  (1904)  1  Ch.,  549. 

(3)  (1897)  2  Ch.,  12.  at  p.  18. 
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modem  times  would  be  thought  insufficient  to  justify  such  an   H.  C.  of  A. 
inference."     And  again  (1): — "The  whole  e(juitable  doctrine  of       ^^^^ 
election,  when  a  testator  disposes  of  property  not  his  own,  is       Pennt 
based  upon  the  principle  that  a  Court  of  Equity  will  enforce    millioan. 
performance  of  implied  conditions  on  which  property  is  given  and 
accepted." 

Can  it  then  be  inferred  from  the  words  of  the  will  now  before 
us  that  the  testator  intended  to  impose  as  a  condition  that  the 
widow  should  not  take  anything  under  the  will  except  on  the 
terms  of  renouncing  any  share  in  property  as  to  which  the  other 
dispositions  of  the  will  might  fail  ?  Looking  at  the  matter  apart 
from  authority,  I  cannot  think  that  any  such  idea  entered  the 
testator's  mind.  He  dealt  with  the  whole  of  his  estate,  and 
thought  that  he  had  dealt  with  it  effectually.  It  happened,  as  often 
happens,  that  he  had  not  provided  for  every  event,  but  I  do  not 
think  that  he  contemplated  such  a  contingency  as  a  failure  of  his 
intended  bounty.  If  we  have  recourse  to  authority  the  appel- 
lants' case  seems  hopeless.  In  the  case  of  Sympaon  v.  Homsby 
and  Hvtton  (2),  decided  by  Lord  Cowper  in  1716,  a  testator  gave 
his  daughter  a  legacy,  and  declared  that  it  should  be  in  discharge 
cl  her  "  child's  share "  and  anything  she  could  claim  out  of  his 
estate.  It  was  held  that  she  was  nevertheless  entitled  to  a  share 
in  property  as  to  which,  in  the  events  that  happened,  the  testator 
died  intestate.  Without  referring  to  the  intermediate  cases  I 
will  pass  to  Naismith  v.  Boyes  (3),  which  was  the  case  of  a 
Scottish  testamentary  settlement.  By  the  law  of  Scotland,  a 
widow  and  her  children  are  absolutely  entitled  to  shares  in  the 
personality  of  the  husband,  which  cannot  be  disposed  of  by  his 
will  to  their  prejudice.  In  that  case  the  testator,  who  had  been 
twice  married,  gave  the  income  of  the  residue  of  his  estate  to  his 
widow  for  life,  with  remainder  to  his  children  by  her.  He  then 
declared  as  f oUows : — "  And  I  declare  the  provision  hereby  made 
for  my  wife  and  the  children  of  our  present  marriage  and  the 
provisions  previously  made  for  the  said  Minnie  Arthur  Hamilton 
<a  child  by  the  first  marriage)  to  be  in  full  of  all  that  my  said 
wife  can  claim  in  name  of  terce,  ju8  relictce,  or  otherwise,  and 

(1)  (1897)2Cb.,  12,  at  p.  19.  (2)  2Eq.  Ca.  (Abr.),  439 ;  11  Viner's  Abr.,  185. 

(3)  (1899)  A.a,  495. 
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of  all  that  my  said  children  can  claim  in  name  of  legitim, 
portion  natural,  bairn  s  part  of  gear,  or  otherwise,  in  respect  of 
my  death."  The  gift  over  to  the  children  failed.  It  was  con- 
tended that  it  was  a  case  of  election  (as  no  doubt  it  was),  and 
that  the  widow  having  elected  to  take  the  life  estate,  her  repre- 
sentatives could  not  claim  a  share  as  on  intestacy.  But  the 
contrary  was  held.  The  Earl  of  HdLshury  L.C.  thought  that 
the  provisions  in  question  were  intended  to  apply  only  to  such 
part  of  the  estate  as  was  disposed  of  by  the  testator,  and  could 
not  be  intended  to  apply  to  any  rights  arising  from  intestacy 
which  were  not  contemplated  by  the  teims  of  the  settlement,  and 
that  the  law  of  intestacy  took  effect  upon  his  property  not 
effectively  disposed  of.  He  added  (1) : — *'  This  seems  to  me  good 
sense,  and  I  am  satisfied  that  it  gives  effect  to  the  intentions  of 
the  testator  in  the  sense  that  he  contemplated  a  state  of  things 
by  the  clause  in  question  which  as  a  fact  did  not  arise,  and  that 
he  never  contemplated  the  clause  as  applying  to  intestacy  at  all." 
Lord  Watson  said  (2) : — "  I  do  not  think  it  can  be  reasonably 
assumed,  in  the  absence  of  any  provision  to  that  effect  either 
express  or  implied,  that  he  intended  to  regulate  the  dLspasal  of 
any  part  of  his  estate  which  might  possibly  lapse  into  intestacy." 
Lord  Shand  thought  that  this  was  the  law  of  England  applicable 
to  such  a  case,  as  established  by  the  case  of  Pickering  v.  Lord 
Stamford  (3)  in  which  Sir  R.  P,  Arden  M.R.  and  Lord  Lough- 
borough  L.C.  followed  Syvipaon  v.  Homshy  and  Button  (4). 

The  learned  counsel  for  the  appellants  sought  to  distinguish 
Naismith  v.  Boyes  (5),  on  the  ground  that  that  was  a  true  case 
of  election,  in  which  the  testator  had  in  form  disposed  of  property 
not  his  own,  namely,  his  wife's  jtus  relictce.  But  this  difference 
appears,  if  it  has  any  bearing  at  all  upon  the  point,  to  have  a 
contrary  effect.  If,  in  a  case  where  a  testator  attempts  to  dispase 
of  property  which  belongs  to  the  donee,  such  a  direction  as  that 
in  question  is  insufficient  to  attach  a  condition  to  the  gift  of  the 
testator's  property,  it  seems  to  me  that  a  fortiori  it  cannot  have 
that  effect  when  the  testator  disposes  of   nothing  but  his  own 


(1)  (1899)  A.C.,  495.  at  p.  497. 

(2)  (1899)  A.C.,  495,  at  p.  501. 

(3)  3  Ve8.,  332. 


(4)  2    Eq.     Ca.    (Abr.), 
Viner*B  Abr.,  185. 

(5)  (1899)  A.C.,  495. 


439;    11 


5  C.L.R.J                           OF  AUSTRALIA.  359^ 

property.     In  the  present  case  I  am  of  opinion  that  there  is  no  H.  C.  of  a. 

condition  clearly  and  unequivocally  attached  to  the  gift  of  the  '* 

life  estate.     I  am,  therefore,  of  opinion  that  the  decision  appealed  Pknny 
from  is  correct,  and  should  be  affirmed. 


V. 
MiLLIGAN. 


Barton  J.  Sir  Richard  Arden  M.R.,  afterwards  Lord  Alvav- 
l^y,  gives,  in  his  judgment  in  the  case  of  Pickering  v.  Lord 
Sf am  ford  (1),  a  statement  of  a  case  of  Sympaon  v.  Homshy  and 
Hution-  from  the  Register's  book,  explaining  that  as  there 
described,  it  seems  to  bear  more  upon  the  point  he  was  there 
considering  than  the  reports  in  Viner  and  in  Equity  Cases 
Abridged.  The  statement  is  shortly  as  follows : — Thomas  Addi- 
son gave  his  daughter  Jane  out  of  his  real  and  personal  estate 
certain  estates,  leases,  titles  and  money,  and  declared  this  pro- 
vision to  be  in  satisfaction  of  her  child's  part  of  whatsoever  more 
she  might  have  expected  from  him  or  out  of  his  personal  estate. 
He  then  devised  to  his  wife,  and  gave  her  furniture  and  other 
things;  all  which  devises  and  bequests  he  declared  to  be  in  full 
of  her  dower,  thirds  and  other  claims  at  law  or  in  equity  or  by 
ftny  local  custom  to  any  other  part  of  his  real  and  personal  estate. 
He  gave  the  residue  to  his  other  daughter,  who  died  in  his  life- 
time, leaving  one  child,  who  was  the  only  person  that  could  be 
entitled  under  the  Statute  of  Distributions  besides  the  wife  and 
the  excluded  daughter.  By  a  codicil  he  gave  the  residue  to  his 
wife  for  life,  with  power  to  dispose  of  the  same  after  her  decease, 
with  the  approbation  of  the  trustees.  Having  this  limited  power, 
she  made  a  disposition  without  the  consent  of  the  trustees.  The 
decree  of  Lord  Coivper  declares,  that  Frances  the  widow,  having 
disposed  without  the  consent  of  the  trustees,  had  not  pursued  her 
power,  therefore  the  testator  died  intestate  as  to  the  residue, 
which  ought  to  go  according  to  the  Statute  of  Distributions,  viz.,  in 
thirds ;  one  third  to  the  plaintiff  Sympson  in  right  of  his  wife 
Jane ;  one  third  to  the  child  of  the  deceased  daughter ;  and  one 
third  to  the  devisee  of  the  widow. 

In  the  case  of  Pickering  v.  Lord  Stamford  (1)  it  was  argued 
that  the  widow  was  excluded  from  any  share  of  so  much  of  the 
testator's  personal  estate  as  was  invested  in  real  securities,  the 

(1)  3Ve8.,  332,  492. 
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H.  C.  OF  A.  disposition  of  which  to  charitable  purposes  was  void,  and  which 
was  declared  to  be  divisible  among  the  next  of  kin.  By  the 
clause  of  the  will  drawn  into  question,  the  testator,  after  giving 
certain  parts  of  his  real  and  personal  estate  to  his  wife,  declared 
the  provision  he  had  thereby  made  for  her  to  be  "  in  bar,  full 
satisfaction,  and  recompense  of  all  dower  or  thirds  which  his  said 
wife  can  have  or  claim  in,  out  of,  or  to  all  or  any  part  of  his  real 
and  personal  estate,  or  either  of  them."  The  Master  of  the  Rolls 
at  first  held  in  favour  of  the  construction  which  excluded  the 
widow  fi'om  any  share  in  the  real  securities  in  question,  but 
after  full  consideration  of  the  case  of  Syvipson  v.  Honisby 
and  Huttmiy  as  above  described,  he  changed  his  mind,  and 
said  (1) : — "  I  am  now  decided,  by  having  found  the  very  point 
determined  by  Lord  Cowpev ;  who  was  of  opinion,  in  the  case  I 
have  cited  from  the  Register's  book,  that  where  a  testator  had 
given  his  wife  that  provision,  which  he  meant  to  be  a  satisfac- 
tion for  any  claim  she  might  have  against  the  other  objects  of 
his  bounty,  if  by  any  accident  those  objects  should  be  unable  to 
claim  the  benefit  of  that  exclusion,  no  other  person  should  set  it  up 
against  the  widow."  After  that,  said  Sir  Richard  Ard^n,  "Icannot, 
upon  such  a  point,  set  up  my  own  judgment  against  Lord  Cowper's, 
Therefore  I  think  my  former  determination  was  wrong."  This 
decision  was  affirmed  on  appeal  by  the  Lord  Chancellor,  Lord 
Loughborough  (2),  who  said  : — "  If  the  Master  of  the  Rolls  had 
not  entertained  different  views  of  this  case  upon  the  two  occasions, 
when  it  was  before  him,  I  should  have  thought  there  could  be  no 
doubt.  If  I  look  at  the  will,  which  I  ought  not,  it  is  perfectly 
clear  upon  the  will,  the  intention  does  not  go  in  favour  of  the 
next  of  kin  to  prohibit  the  wife  from  taking  any  part  of  his 
personal  estate;  for  the  intention  at  the  time  was  to  guard, 
perhaps  by  unnecessary  words,  against  any  person  setting  up  a 
claim  to  defeat  the  purpose  of  charity  the  testator  had  marked 
out :  but  neither  an  heir  at  law,  nor  by  parity  of  reasoning  next  of 
kin,  can  be  barred  by  anything  but  a  disposition  of  the  heritable 
subject  or  personal  estate  to  some  person  capable  of  taking. 
.  .  .  With  regard  to  the  two  cases,  the  only  two  upon  the 
subject,  I  perfectly  approve  Lord  Cowper'a  decision.     It  is  as 


(1)  3  Ves.,  332,  at  p.  337. 


(2)  3  Ve8.,492,  atp.  493. 
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exactly  in  point  to  this  case,  as  two  cases  can  well  bear  upon  H.  C.  of  A. 
each  other/*  And  I  venture  to  say  of  the  two  decisions,  one  of 
which  the  then  Lord  Chancellor  wa«  approving  and  the  other  of  Penny 
which  he  was  affirming,  that  there  cannot  be  found  two  cases  milligan 
more  in  point  to  any  other  than  are  these  two  to  that  which  we 
have  now  to  decide.  If  indeed  a  partial  intestacy  arose,  not  from 
the  lapse  or  voidance  of  a  disposition  in  a  will,  but  appearing 
on  the  face  of  the  will  so  clearly  as  to  give  rise  to  the  inference 
that  the  testator  contemplated  it,  and  such  an  intestacy  co-existed 
with  words  emphatically  and  comprehensively  excluding  the 
widow,  an  intention  in  favour  of  the  next  of  kin  would  be 
disclosed.  But  in  the  present  case,  as  was  rightly  argued  in 
Pickeriiig  v.  Lord  Stamford  (1),  there  is  a  clear  disposition  of 
every  part  of  the  property,  and  if  as  to  any  part  that  fails,  2)7'(> 
iaMo  the  testator's  intention  is  removed  entirely  out  of  the  way. 
Perhaps,  indeed,  it  is  more  correct  to  say  that,  the  intention  in 
favour  of  the  original  objects  of  the  testator's  bounty  being 
frustrated,  the  protection  of  their  interests  against  those  of  the 
widow  is  no  longer  needed,  and  it  cannot  be  turned  into  an 
mtention  to  protect  against  her  the  next  of  kin,  who  were  never 
intended  to  have  the  subject  matter  at  all.  In  Lett  v.  Randall 
(2),  Stuart  V.C.  w^as  able  to  find  a  partial  intestacy  on  the  face  of 
the  will,  though  with  all  respect  I  should  have  thought,  but  for 
this  decision,  that  the  voidance  of  the  gift  to  the  children  of  the 
daughters  scarcely  gave  foundation  to  the  inference  of  a  contem- 
plated intestacy  as  to  their  part.  Be  that  as  it  may,  the  law  of 
Symplon  v.  Honishy  and  Hutton  (3),  and  Pickering  v.  Lord 
Stamford  (1)  was  not  questioned  by  the  Vice-Chancellor  in  Lett 
v.  RandaU  (2).  It  has  never  been  challenged  ;  and  I  cannot  but 
hold  it  to  apply  to  the  present  case,  so  strikingly  similar  in  its 
features.  Lett  v.  Randall  (2)  itself  has  been  somewhat  questioned, 
and  has  not,  I  think,  been  found  exactly  in  point  for  any  subse- 
quent decision. 

It  is  not  necessary  to  traverse  the  field  of  the  numerous  cases 
which  were  cited  in  argument.  In  his  judgment  in  this  case 
(4),  Street  J.  cites  a  passage  from  the  10th  edition  of  Williams 

(1)  3  V€«.,  3.32.  492.  Viner'8  Abr.,  185. 

(2)  3  Sm.  &  G.,  83 ;  24  L.J.  Ch.,  708.  (4)  (1907)  7  S.R.  (N.S.  VV.),  83. 

(3)  2    Eq.    Ca.     (Abr.),     439  ;     11 
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H.  C.  ofA.  0)1  Ejcecators,  at  p.  1235,  in  which  it  is  stated  that :  "But  it  is 

otlierwise  when  the  husband  by  will  makes  a  provision  for  his 

Penny       wife,  stating  it  to  be  in  lieu  and  in  bar  of  all  her  claims  on  liis 

MiLLiGAN  P^rso^*''!  estate,  and  then  subjects  his  personalty  to  a  disposition 
which  lapses,  or  is  void,  so  that  the  latter  fund  is  subject  to  dis- 
tribution ;  for  then,  notwithstanding  the  words  of  the  will,  the 
widow  is  entitled  to  a  share  under  the  Statute.  The  principle  of 
this  distinction  is,  that  wliere  a  woman  has  before  marriage  agreed 
to  accept  a  consideration  for  her  widow's  share,  she  is  bound  by 
her  compact,  whether  her  husband  die  intestate  or  testate :  but 
where  there  is  no  such  contract,  but  the  provision  in  bar  of  the 
distributive  share  arises  upon  the  husband  s  will,  it  is  presumed 
that  tlie  motive  for  the  widow's  exclusion  originated  in  a 
particular  design  or  purpose  of  the  testator,  viz.,  for  the  benefit 
of  the  pei-son  in  favour  of  whom  the  property  was  bequeathed  by 
him ;  so  that  if  the  purpose  be  disappointed,  there  is  no  reason 
wliy  the  bar  or  exclusion  should  continue."  Coming  to  the  recent 
case  of  Xaisviith  v.  Boyes  (1),  it  was  pointed  out  to  us  that  Lord 
tShand  there  said  of  that  passage  that  it  "  states  the  rule  with 
accuracy  and  great  clearness."  It  unmistakably  states  the 
doctrine  of  Sympson  v.  Hom^shy  and  Hutton  (2),  and  PickeAng 
V.  Loi^d  Stamford  (3),  the  latter  decided  110  years  ago,  the  former 
many  years  earlier;  and  with  so  recent  and  so  valuable  an 
endorsement,  it  is  clear  that  the  doctrine  remains  unshaken  to- 
day. In  Naismith  v.  Boyes  (4)  a  Scottish  testator,  by  his  will, 
called  a  mortis  causa  settlement,  made  provision  for  his  wife  and 
declared  it  to  be  in  full  of  all  claims  by  her  of  terce  and  jus 
rdictce  or  otherwise.  Certain  devisees  died  before  vesting  took 
place,  so  that  the  residue  fell  into  intestacy.  It  was  held  that 
the  testator's  declaration  was  to  be  construed  as  excluding  the 
widow's  claim  in  so  far  only  as  it  conflicted  with  the  will,  and 
that,  as  the  testator  had  never  contemplated  the  event  tliat  had 
happened,  the  widow  was  not  only  entitled  to  her  provision 
under  the  will,  but  also  to  terce  and  jits  relictce  out  of  such 
heritables   and   movables   as   had   fallen  into  intestacv.      Lord 

(1)  (1899)  A.C.,  495,  at  p.  505.  (3)  3  Vcs.,  332,  492. 

(2)  2  Eq.  Ca.  (Abr).  439  ;  11  Viner*8  (4)  (1899)  A.C.,  495. 
Abr.,  185;  Pre  Ch.,  452. 
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Waison  said  (1) : — "In  a  case  like  the  present,  where  the  testator   ^-  ^-  ®'  '^• 

.  ".  J907 

settled  upon  the  members  of  his  family  all  the  property,  both       ^^^ 

heritable  and  movable,  of  which  he  w^as  possessed,  I  do  not  think       Penny 
it  can  be  reasonably  assumed,  in  the  absence  of  any  provision    millioan. 
to  that  effect  either  express  or  implied,  that  he  intended  to  regu- 
late the  disposal  of  any  part  of  his  estate  which  might  possibly 
lapse   into   intestacy.      In   my   opinion   the   testator,   when  he 
inserted  a  clause  in  his  settlement  barring  the  legal   rights  of 
the  appellant  and  respondent,  had  no  object  in  view  except  to 
protect  the  settlement,  by  preventing  the  enforcement  of  these 
claims  to  the  disturbance  of  his  will  and  to  the  detriment  of  the 
beneficiaries  whom  he  had  selected.     When  accordingly,  by  the 
premature  decease  of  his  children  of  the  second  marriage,  the 
residue  provided  to  them  by  his  settlement  became  intestate,  I 
do  not  think  it   can   be  held  that   the   testator  contemplated, 
or  intended,  that  the  exclusion  of  the  legal  rights  of  his  widow 
and  surviving  child  should  any  longer  remain  operative."     It  is 
true  that  Lord  Waisoii  said  he  had  not  thought  it  necessary  to 
refer  to  Pickeinng  v.  Lord  Stamford  (2)  or  to  any  of  the  other 
English  cases  cited  for  the  successful  respondent.     He  thought 
they  did  not  directly  bear  upon  the  question  raised  in  that  appeal, 
which  related  to  the  sense  in  which  certain  expressions  were  used 
by  a  Scottish  testator,  having  due  regard  to  the  nature  of  the 
rights  with  which  he  was  dealing  as  they  existed  in  the  law  of 
Scotland.     But  in  the  same  case  Lord  Slixind,  after  stating  the 
principle  of  Pickei*ing  v.  Lord  Stamford  (2)  and  Sympson  v. 
Homisby  aiul  Hutton  (S)  in  the  words  of  Lord  Comper  in  the 
latter  case,  said  (4) : — "  That  seems  to  be  exactly  the  principle  to 
which  the  House  is  now  giving  effect,"  and  added,  "  the  question 
is  not  one  as  to  the  nature  of  the  claim.     .     .     In  either  case  the 
purpose  which  the  testator  has  in  view  is  to  exclude  the  claims, 
whatever  may  be  their  nature  or  origin  and  foundation,  in  order 
to  benefit  others.     If  the  benefit  to  those  others  is  entirely  to  fail, 
it  is  clear  that  in  conformity  with  the  English  decisions  and,  as  I 
think,  with  sound  principle,  the  exclusion  of  the  right,  whatever 

(1)  (1899)  A.C.,  49.5,  at  p.  501.  Abr.,  185  ;  Pre.  Ch.,  452. 

(2)  .1  Vc«.,  332,  492.  (I)  (1899)  A.C.,  495,  at  p.  505. 

(3)  2Eq.  Ca.  (Abr.),  439  ;  11  Viuer's 
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H.  0.  or  A.   be  its  character,  also  fails."     And  Lord  Halshury  L.C.  says  of  the 

^^J^       widow's  claim  (1) : — "  On  the  other  hand,  it  is  said  that  the  pro- 

Penny      visions  made  were  intended  to  apply  only  to  such  part  of  the 

MiLLioAv.  estate  as  was  disposed  of  by  the  settlor,  and  could  not  be  intended 
to  apply  to  any  rights  arising  from  intestacy  which  was  not  con- 
templated by  the  terms  of  the  settlement  at  all,  and  I  think  that 
is  a  reasonable  and  sensible  view  of  the  matter.  ...  As 
regai-ds  all  that  remains  over  when  the  provisions  of  the  will  are 
satisfied — in  tliis  case  the  whole  residue — the  law  of  intestacy 
takes  effect  upon  it.  That  seems  to  me  good  sense,  and  I  am 
satisfied  that  it  gives  effect  to  the  intentions  of  the  testator  in  the 
sense  that  he  contemplated  a  state  of  things  by  the  clause  in 
question  which  as  a  fact  did  not  arise,  and  that  he  never  contem- 
plated the  clause  as  applying  to  intestacy  at  all." 

That  passage  expresses  to  the  letter  my  view  of  this  will  and 
of  tlie  intention  of  its  maker.  I  think  the  matter  is  concluded 
alike  by  reason  and  by  authority,  that  the  decision  of  Street  J.  is 
clearly  right,  and  that  this  appeal  should  be  dismissed. 

Isaacs  J.  The  appellants  claim  that  in  the  distribution  of 
personal  estate  under  the  intestacy  of  John  Eyers  the  widow 
should  be  excluded.  The  burden  of  establishing  the  exclusion 
rests  upon  them,  and  there  are  only  two  methods  by  which  they 
can  maintain  their  position ;  they  must  satisfy  the  Court,  either 
tliat  John  Eyers  by  his  will  gave  them  the  widow's  share,  or  that 
he  put  the  widow  to  her  election  whether  she  would  retain  her 
ordinary  riglit  to  share  in  the  event  of  his  intestacy — a  right 
which  would  tlien  come  into  existence  as  her  own  against  all  the 
world — or  would  accept  the  specific  provision  he  made  for  her  in 
his  will,  and  in  consideration  of  that,  surrender  all  claims  to  her 
possible  ordinary  distributive  share. 

Both  positions,  though  separate  and  distinct  in  principle,  appear 
to  me  in  this  case  to  depend  on  practically  the  same  considerations. 
Words  of  excliLsion  only  are  sufficient,  of  course,  to  prevent  parti- 
cipation in  benefits  conferred  by  will;  but  are  not  enough  of 
themselves  to  deprive  a  person  of  rights  given  by  law  independ- 
ently of  the  will ;  and  here  the  rights  claimed  by  the  widow  are 

(1)  (1899)  A.C.,  495,  at  p.  497. 
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asserted  as  being  independent  of  and  outside  the  provisions  of   H.  C.  of  A. 
the  will.     Are  the  words  relied  on,  namely,  "  I  declare  that  the 
provision  hereby  made  for  my  said  wife  is  in  lieu  of  dower  and       Penny 
thirds"  words  of  mere  deprivation,  or  do  they,  on  this  branch  of    milugan. 
the  case,  amount,  when  considered  with  the  rest  of  the  instru- 
ment, to  a  gift  by  implication  of  the  widow's  share  of  personality 
to  the  next  of  kin,  as  in  Bund  v.  Green  (1)  ? 

That  amounts  to  a  question  of  construction  of  the  whole  will, 
in  order  to  discover  the  intention  of  the  testator. 

Similarly  on  the  second  point,  did  the  testator's  intention  to 
exclude  the  widow  extend  to  the  case  of  his  intestacy  ?  Did  he 
in  such  case  require  her  to  abandon  her  share  to  others  ?  I  may, 
before  passing  to  the  second  point,  advert  to  the  circumstance, 
probably  the  governing  circumstance,  that  in  Biiiid  v.  Oreen  (1), 
the  testator  expressly  excluded  the  brother  and  sisters  from  any 
share  in  case  he  happened  to  die  intestate. 

As  to  election,  I  shall  assume,  without  in  any  way  so  deciding, 
that  the  widow  should  be  treated  as  having  been  put  to  an 
election,  and  that,  on  the  facts  so  far  as  they  appear,  she  should 
further  be  regarded  as  having  elected.  On  that  assumption,  she 
elected  to  take  what  the  will  offered  her,  in  return  for  giving  up 
that  of  which  the  testator  intended  to  deprive  her  ?  But  still  the 
question  remains,  of  what  did  the  testator  intend  to  deprive  her  ? 
And  so  the  question  arises  does  the  declaration  I  have  read  refer 
to  surrender  or  deprivation  of  dower  and  thirds  even  in  case  of 
intestacy,  or  only  so  far  as  was  necessary  to  satisfy,  or  in  conse- 
quence of,  the  testator  s  own  scheme  of  distribution.  There  is 
nothing  which  expressly  provides  that  in  the  event  of  intestacy 
the  widow  is  not  to  participate.  The  appellants,  therefore,  are 
compelled  to  rely  on  implication.  But  implication  to  exclude 
her  must  be  necessary,  that  is,  the  probability  to  do  so  must  be  so 
strong  that  a  contrary  intention  cannot  reasonably  be  supposed  • 
Crook  V.  Hill  (2). 

Dr.  Cidlen  has  argued  that  this  necessary  implication  arises 
from  the  mere  use  of  the  expression  dower  and  thirds,  because 
he  contends  the  testator  had,  and  must  be  taken  to  have  known 
that  he  had,  power  by  testamentary  disposition  to  deprive  his 

(1)  12  Ch.  D.,  819.  (2)  L.R.  6  Ch.,  311. 
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H.  0.  OF  A.  widow  of  any   share   in   his   estate,  and,  therefore,  and  more 

'        especially  with  respect  to  the  word  "  thirds,"  the  only  reasonable 

Penny      meaning  to  attach  to  the  excluding  declaration  is   that  of  its 

MiLLioAN  application  to  intestacy.  The  argument  has  considerable  force, 
but  a  testator's  implied  intention  has  to  be  gathered,  not  solely 
from  any  part  of  his  will,  not  from  any  isolated  passages,  but 
from  reading  and  weighing  the  will  as  a  whole.  To  put  the  view 
concretely  with  reference  to  the  present  case ;  the  argument  is 
that  the  use  of  the  word  "  thirds"  demonstrates  that  the  testator 
had  in  view  the  possible  event  of  his  intestacy.  But  when  the 
rest  of  the  instrument  is  looked  at,  is  it  a  proper  deduction  that 
he  had  any  such  conception  ?  And  it  is  not  always  presumed 
that  the  testator  had  an  accurate  knowledge  of  his  legal  power  of 
testamentary  disposition:  See  per  Lord  Alvanley  in  Pickering  v. 
Lord  Stamford  (1),  and  in  Whistler  v.  Webster  (2). 

If  upon  the  whole  it  appears  he  had  no  conception  of  his  scheme 
failing,  then  he  cannot  have  had  any  intention  to  use  those  com- 
prehensive words  of  substitution  with  reference  to  the  case  of 
intestacy.  In  my  opinion,  and  judging  from  the  words  he  has 
used,  when  that  will  was  executed  there  was  no  such  conception 
in  his  mind.  He  was  not  thinking  of  providing  for  the  case  of 
intestacy  at  all,  but  he  was  in  his  own  opinion  finally  and  abso- 
lutely distributing  his  property,  by  means  of  specific  legacies,  and 
general  and  residuary  gifts,  and  with  considerable  elaboration. 
He  recognized  that  in  that  distribution,  when  carried  into  effect, 
there  would  be  no  room  for  dower  and  thirds,  and  so  he  declared 
that,  having  regard  to  his  purpose  to  so  distribute  his  property, 
there  should  and  could  be  no  dower  and  thirds.  The  widow, 
therefore,  while  put  to  her  election  as  to  whether  she  would  take 
the  benefits  and  bear  the  burdens  of  the  will  whatever  they  might 
be,  or  would  reject  both,  is  only  bound,  having  taken  the  benefits, 
to  bear  those  burdens  which,  on  a  fair  constraction  of  the 
will,  it  was  the  intention  of  the  testator  she  should  bear.  It 
happens  that  by  a  series  of  accidents  there  has  after  all  been  an 
intestacy  as  to  portion  of  the  personal  estate. 

On  the  construction  I  give  to  the  will  there  is  nothing  incon- 
sistent in  her  accepting  the  benefits  of  the  instrument  and  in  her 

(1)  3  Ves.,  332.  (2)  2  Vea.  Jun.,  367. 
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representatives  claiming  under  the  intestacy,  because  upon  that 
construction  the  distribution  in  the  intestacy  is  entirely  outside 
the  terms  of  the  instrument. 

Why,  on  a  fair  interpretation  of  the  will,  may  not  the  two 
positions  stand  together,  the  deprivation  of  dower  and  thirds  as 
part  of  the  testamentary  scheme  of  distribution,  and  the  enjoy- 
ment of  thirds  so  far  as  the  scheme  failed  ?     Where  is  there  any 
manifest  intention  to  the  contrary?     James  V.C.,in  WoUaston  v. 
King  {})  adoftoA  Sir  Richard  Arden's  definition  of  election  in 
Whintkr  v.  Webster  (2),  which  is  in  these  terms  "  that  no  man 
shall  claim  any  benefit  under  a  will,  without  conforming  so  far  as 
he  in  able,  and  giving  effect,  to  everything  contained  in  it,  whereby 
any  disposition  is  made,  showing  an  intention  that  such  a  thing 
shall  take  place,"  and  he  adds — "  without  reference  to  the  circum- 
stance, whether  the  testator  had  any  knowledge  of  the  extent  of 
his  power  or  not."     And  Cairns  L.C.,  in  Codrington  v.  Codring- 
ton  (3)  said  : — "  By  the  well-settled  doctrine,  which  is  termed  in 
the  Scotch  law  the  doctrine  of  '  approbate '  and  '  reprobate,'  and 
in  our  Courts  more  commonly  the  doctrine  of  '  election,'  where  a 
deed  or  will  professes  to  make  a  general  disposition  of  property 
for  the  benefit  of  a  person  named  in  it,  such  person  cannot  accept 
a  benefit  under  the  instrument  without  at  the  same  time  conform- 
ing to  all  its  provisions,  and  renouncing  every  right  inconsistent 
^ith  them."     But  where  is  the  inconsistency  which  is  necessary 
to  maintain  this  defence  of  election  ? 

The  appellants  rely  on  Lett  v.  Randall  (4),  in  which  it  was 
held  that  general  words  of  substitution  and  satisfaction  deprived 
the  widow  of  participation  in  intestate  personalty. 

That  case,  though  challenged  by  learned  counsel  for  the  respond- 
ents, seems  to  me  to  be  perfectly  sound  in  principle,  notwithstand- 
ing the  case  of  Tavernor  v.  Grindley  (5),  the  headnote  of  which, 
so  far  as  it  refers  to  Lett  v.  Randfdl  (4),  appears  to  go  beyond 
tlie  judgment.  The  learned  Vice- Chancellor  Stuart,  having  to 
ascertain  in  Lett  v.  Randall  (4)  whether  the  testator  intended  to 
exclude  the  widow  from  sharing  in  the  intestacy,  set  himself  to 
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(1*  LR.  8  Eq.,  165,  at  p.  174. 
(2)  2  Vet.  Jun.,  367,  at  p.  370. 
0)  LR.  7  U.L.,  854,  at  p.  861. 


(4)  3  Sm.  &  G.,  83  ;  24  L.  J.  Ch.,  708. 
(6)  32  L.T.,  424. 
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H.  C.  OF  A.  construe  the  general  clause  referred  to  by  the  light  of  the  whole 

disposition,  and  the  circumstances  appearing  on  the  face  of  the 

Penny       will.     Foremost  among  those  circumstances  he  found  what  he 

MiLLioAN     termed  an  intestacy  on  the  face  of  the  will.     I  presume  he  was 
referring  to  tlie  fact  that,  if  the  daughters  remained  unman-ied, 
there  was  necessarily  an  intestacy.     The  Vice-Chancellor  con- 
sidered that  the  testator  must  be  taken  to  have  had  in  mind  the 
possible,  or  even  probable,  case  of  intestacy  when  using  the  wide 
words  of  the  clause  under  consideration.     Taking  that  fact  in 
conjunction  with  the  comprehensivene&s  of  the  clause,  he  applied 
the   words   of   exclusion   to   the   intestacy.     He   did   not  take 
either   the   comprehensiveness   of   the   clause,  or  the   ex  facie 
intestacy  as  in  itself  sufficient  to  determine  his  judgment.    He 
did  not  regard  either  as  a  canon  of  construction.     But,  look- 
ing at  them  both  as  circumstances  of  importance,  they  helped  to 
guide  liim  to  his  conclusion  as  to  tlie  meaning  of  the  will.    I 
see  no  reason  for  finding  any  fault  with  the  method  followed  by 
the  learned  Vice-Chancellor  in  gathering  the  intention  of  the 
testator.     But   how^   far   is   Lett   v.  RaiidaU  (1)  a   controlling 
authority  in  the  present  instance  ?   It  is  trite  law  that,  laying  aside 
accepted  specific  canons  of  construction,  each  will  must  be  read 
and  construed  independently  of  any  construction  that  has  been 
placed  on  other  wills.     See  ^>^r  Lord  HaUhui^y  L.C.  in  ScaU  v. 
Rawlins  (2),  and  in  MacGiiUoch  v.  Anderson  (3).     In  tlie  last 
cited  case  his  woixls  were  : — "  I  speak  simply  of  the  construction 
of  this  will.     I  decline  absolutely,  as  in  many  other  cases,  to 
enter  into  the  question  of  what  w^ould  be  the  construction  of 
other  wills  under  other  circumstances  even-  if  the  same  woi-ds 
occurred  in  them."     And  if  reference  to  any  authority  be  desir- 
able that  it  is  the  whole  will  that  must  be  considered,  it  is  again 
supplied  by  the  words  of  Lord  Halsbut^  L.C.  in  Inderwick  v. 
Tatchell  (4).   Consequently  even  if  Lett  v.  Randall  (1),  resembled 
the  present  case  more  closely  that  it  does,  still  it  would  not  neces- 
sarily have  a  controlling  effect.     To  my  mind,  however,  there  is 
one   important   difference   between   the   two,   which   materially 
distinguishes  this  case  from  Lett  v.  Randall  (1).     In  that  case, 

(1)  3Sm.  &  G.,  83  ;  24  L.J.  Ch.,  70S.  (3)  (1904)  A.C.  65,  at  p.  60. 

(2)  (1S92)  A.C,  342,  at  p.  343.  (4)  (1903)  A.C,  120,  at  p.  122. 
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unless  a  new  event  took  place,  namely,  marriage  of  the  daughters,   H-  C.  of  A. 
or  at  least  of  one,  and  issue  thereof,  an  intestacy  was  inevitable.       ^^\ 
The  event  was  unforeseen,  though  doubtlessly  much  desired,  but       Penny 
without  it  intestacy  was  obvious.     In  this  case,  however,  unless    JjIillioan. 
an  unforeseen  event,  certainly  not  desired,  and  apparently  not 
expected,  took  place  there  was  a  complete  testacy.    This  is,  in  my 
opinion,  a  weighty  circumstance  differentiating  the  two  cases  so 
far  as  relates  to  the  question  of  whether  the  testator  here  was 
aiming  at  a  future  intestacy  when  inserting  his  declaration  as  to 
dower  and  thirds. 

Tavenior  v.  Grindley  (l),it  was  argued,  was  opposed  to  Lett  v. 
RandaU  (2).  But  we  have  not  the  reasons  of  Wood  V.C.  for  his 
construction  of  the  will  by  which  he  held  the  widow  not  barred. 
It  may  have  been  that  His  Honor  considered  the  omission  of 
all  mention  of  the  consols  from  the  will  was  a  circumstance 
which,  inter  alia,  enabled  him  to  say  that  the  words  of  exclusion 
were  intended  to  apply  only  to  such  property  as  was  covered  by 
the  will,  so  making  it  co-extensive  with  the  scheme  of  distribution 
apparent  on  the  face  of  the  instrument,  and  thus  leaving  the 
consols  entirely  out  of  the  whole  will,  including  the  clause  of 
exdosion.  The  view  is  certainly  borne  out  by  the  observations 
of  Bacon  V.C.  And  there  is  nothing  reported  as  having  fallen 
from  either  learned  Vice-Chancellor  which  in  anyway  directly 
affects  Lett  v.  RarulaU  (2).  Stuart  V.C.  distinguished  that  case 
from  Pickering  v.  Lord  Stamford  (3),  by  pointing  out  that  in 
the  latter  case  all  the  property  had  been  disposed  of  by  the  will, 
bat  had  become  distributable  in  intestacy  through  an  unforeseen 
accident.  "  Unforeseen  "  must  mean,  unforeseen  by  the  testator, 
because,  although  the  law  would  not  recognize  the  gift  to  the 
charity,  yet  he  could  not  be  supposed  to  have  determined  upon  a 
scheme  of  distribution  which  he  knew  or  intended  to  be  futile, 
and  it  was  his  personal  intention  when  using  the  words  of 
exclusion  that  had  to  be  ascertained. 

Lord  Alvanley  M.R.,  in  his  ultimate  opinion,  rested,  as  I  think, 
on  election  not  to  defeat  the  dispositions  of  the  will,  but  inter- 
preted the  clause  of  substitution  to  go  no  further.     He  did  so  on 

(1)  32  L.T.,  424.  (2)  3  Sm.  &  G.,  83 ;  24  L.T.  Ch.,  708. 

(3)  3  Ves.  332,  492. 
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H.  C.  OF  A.  the  authority  of  Sympson  v.  Hornsby  arid  Hutton  from  the? 
^^^'  Register's  Book,  and  he  says  (1) : — "  I  am  now  decided,  by  having 
Penky  the  very  point  determined  by  Lord  Goivpei* ;  who  was  of  opinion,  in 
MiLLioAN  ^^^  ^^^^  ^  have  cited  from  the  Register's  Book,  that  where  a 
testator  had  given  to  his  wife  that  provision,  which  he  meant  to 
be  a  satisfaction  for  any  claim  she  might  have  against  the  other 
objects  of  his  bounty,  if  by  any  accident  those  objects  should  be 
unable  to  claim  the  benefit  of  that  exclusion,  no  other  person  should 
set  it  up  against  the  widow.  After  that  I  cannot,  upon  such  a  point, 
set  up  my  own  judgment  against  Lord  Gowperar  For  myself  I 
think  that  the  case  of  the  daughter  Jane  in  Sympson  v.  Homsby 
and  Hutton  (2)  even  more  in  support  of  the  respondents'  view 
here  than  was  that  of  the  widow.  When  the  case  of  Pickering 
V.  Lord  Stamford  (3)  came  before  Lord  Lotighborough  L.C.,  his 
Lordship  (as  appears  in  arguendo)  refused  to  treat  the  case  on 
the  facts  as  one  of  actual  election  by  the  widow,  and  dealt  with 
it  as  arising  purely  in  the  Statute  of  Distributions.  It  was  said 
there  in  argument  that  it  was  an  unusual  thing  to  refuse  to 
consider  the  words  of  the  will,  but  the  explanation  is  not  far  to 
seek.  The  Lord  Chancellor  had  opened  the  will  to  ascertain  how 
far  it  could  be  construed  as  a  gift  to  the  next  of  kin,  and  found  it 
could  not  be  so  construed,  and  as  there  was  in  his  view  neither  a 
gift  nor  an  act  of  election  proved,  he  closed  the  will,  and 
declined  to  look  at  it  to  ascertain  the  testator's  intentions.  In 
those  circumstances  he  could,  as  it  appears  to  me,  do  nothing  else. 
The  case  was  then  quite  outside  the  will,  and  he  says  (4): — 
**  Being  a  legal  intestacy,  I  am  to  control  the  StatiUe  of  Distribu- 
tions, How  can  the  Court  possibly  do  that  ?  I  must  dose  the 
will ;  and  cannot  look  at  it." 

He  did  approve  of  Lord  Cowpers  decision  in  Sympson  v. 
Homsby  and  Hutton{2),  and  did  not  approve  of  Vachell  v.  Breton 
(5).  Possibly  the  latter  case,  if  now  to  be  looked  upon  as  a  guide 
at  all,  comes  more  properly  within  the  class  of  cases  of  election. 

But  however  Pickering  v.  Lord  Stamford  (6)  is  regarded,  it  is 
a  powerful  authority  against  the  appellants.     On  the  first  branch 

(1)3  Ves..  322,  at  p.  337.  (4)  3  Ves.,  492,  at  p.  4W. 

(2)  2  Eq.  Ca.  (Abr.)  439  ;  11  Viner's  (5)  6  Bro.  P.C.,  51. 
Abr.,  185  ;  Pre.  Ch.,  452.  (6)  3  Ves.,  332,  492. 

(3)  3  Ves.,  492. 
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of  the  case,  namely,  as  to  whether  the  words   excluding   the   R-  C-  <>'  '^• 

1907 
widow  amount  to  a  gift  to  the  next  of  kin,  the  Lord  Chancellor's       s..^-!^ 

view  is  against  them ;  and  on  the  second  branch,  election,  Lord       Penny 

Alvanley'a  opinion — untouched  on  appeal — is  also  opposed   to    milligan. 

them.    Li  this  latter  aspect,  too,  the  observations  of  Lord  Eldon 

LC.  in  Garthsluyi'e  v.  Chalie  (1)  are  important,  that  learned  Lord 

Chancellor  regarding  Pickering  v.  Lord  Stamford  (2)  as  being 

an  authority  that  the  widow  is  not  barred  in  such  a  case,  because 

the  intention  is  to  bar  her  from  thirds  for  the  sake  of  persons 

under  that  instrument  to  take  the  residue. 

Naismiik  v.  Boyea  (3)  is  a  case  which,  notwithstanding  it 

related  to  Scottish  law,  appears  to  me  to  be  really  a  strong 

authority  for  the  respondents.     It  is  true  the  widow's  claims  to 

terce  and  jus  relicice  were  inalienable  without  her  consent,  and 

therefore  arose  either  on  the  testacy  or  intestacy  of  her  husband. 

Dr.  CvUen  built  an  able  argument  up  on  this,  and  is  certainly 

supported  by  the  facts  in  what  he  said  regarding  the  difference 

between  a  Scottish  and  an  English  widow's  claims  under  the 

general  law.     But  the  answer  is,  I  think,  rightly  given  by  Lord 

Shand  (4)  in  these  words : — "  It  is  true  that  in  this  case  the 

claims  to  legitim  and  jtis  relictce  are  of  a  different  character  from 

a  mere  beneficiary  right,  as  my  noble  and  learned  friend  Lord 

Watson  has  pointed  out ;  but  the  question  is  not  one  as  to  the 
nature  of  the  claim,  whether  it  is  a  right  given  by  common  law, 
a  right  such  s^jus  relictce  or  legitira  where  there  is  a,jvs  crediti, 

or  a  right  of  succession  under  the  Statute  of  Distributions  or 
otherwise.  In  either  case  the  purpose  which  the  testator  has  in 
view  is  to  exclude  the  claims,  whatever  may  be  their  nature  or 
origin  and  foundation,  in  order  to  benefit  others.  If  the  benefit 
to  those  others  is  entirely  to  fail,  it  is  clear  that  in  conformity 
with  the  English  decisions  and,  as  I  think,  with  sound  principle, 
the  exclusion  of  the  right,  whatever  be  its  character,  also  fails — 
for  the  exclusion  of  the  right  was  provided  only  to  protect  and 
enlarge  the  purpose  of  the  testator  in  making  his  testamentary 
provisions,  whereas  these  provisions  have  failed,  and  he  has  died 
intestate." 

(1)  10  Ve8„  1.  (3)  (18W)  A.C.,  495. 

(2)  3  Ves.,  332,  492.  (4)  (1899)  A.C.,  495,  at  p.  505. 
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It  is  to  be  borne  in  mind  that  the  case  was  dealt  with  as  a 
matter  of  principle,  there  being  no  decisions  governing  the 
question  in  the  Courts  of  Scotland.  Lord  Halsbury  L,C.  considered 
that  the  clause  of  exclusion  could  not  be  intended  to  apply  to  any 
rights  arising  from  intestacy  which  was  not  contemplated  by  the 
terms  of  settlement,  and  on  this  general  ground,  being  what  he 
called  a  reasonable  and  sensible  view  of  the  matter,  he  decided  in 
the  widow's  favour.  In  the  absence  of  authority  to  the  contrary, 
Lord  Watson,  even  in  opposition  to  his  earlier  doubts,  came  to 
regard  that  view  as  being  in  accordance  with  sound  principle. 
He  also  considered  that,  as  the  testator  had  settled  all  his  property 
on  the  members  of  his  family,  it  could  not  be  reasonably  assumed, 
in  the  absence  of  any  provision,  either  express  or  implied,  that  he 
intended  to  regulate  the  disposal  of  any  part  of  his  estate  which 
might  lapse  into  intestacy.  His  Lordship  proceeds  to  point  out 
that  a  man  might  by  his  will,  either  in  express  words  or  by 
necessary  implication,  make  it  clear  that  he  waa  framing  or  con- 
templating a  scheme  by  which,  whether  intestacy  supervened  or 
not,  the  widow  8  exclusion  should  form  a  part  of  it,  and  he  says  (1) 
that  "  the  exclusion  would  certainly  operate  in  favour  of  all  those 
beneficiaries  who  took  provisioTie  of  the  deceased,  and  it  would 
also  operate  in  favour  of  those  taking  ab  intestato  if  it  were 
reasonably  apparent  that  denying  effect  to  it  would  disturb  the 
scheme  which  the  deceased  contemplated." 

The  case  is  consequently  quite  in  line  with  those  already 
referred  to,  and  considerably  supports  the  views  I  have  based 
upon  them. 

I  therefore  am  of  the  opinion  that  the  decision  of  Street  J.  was 
correct,  and  that  this  appeal  should  be  dismissed. 


Appeal  dismissed.     Costs  of  both  parties,  by 
agreement,  to  come  out  of  the  estate. 


Solicitor,  for  the  appellants,  iZ.  G,  G,  Roberts, 

Solicitors,  for  the  respondents,  Read  &  Read ;  CuHiss  &  Barry, 


C.  A.  W. 


(1)  (1899)  A.C.,  495,  at  p.  502. 
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HODGE  AND  OTHERS      . 


.   Appellants  ; 


A>*D 


THE  KING  (ON  THE    RELATION   OF    0'SuLLIVAN\   p^^p^^™^^^, 
AND  OTHERS).  .....  |   RESPONDENT. 


ON  APPEAL  FROM    THE   SUPREME  COURT  OF 

QUEENSLAND. 


Loctd  Amhorities  Act  1902  {Queefidand)  {No.  19  of  1902),  Zrd  SchedtUe,  rule  11—   g,  q^  q^  ^. 


SUeiion  of  eounciUors  for  Mre — Extraordinary  vacancy — No  election  held  at 
time  predcribed — Sxpiralion  of  time  for  giving  itolice  of  election — Meaning  of 
tUeiion^Ousttr. 

Rale  4  of  the  3rd  Schedule  to  the  Local  Authorities  Act  1902  (Qd.),  provides 
that  on  the  occurrence  of  an  extraordinary  vacancy  in  the  Council  of  a  Shire  the 
Returning  Officer  shall  within  thirty  days  after  the  occurrence  of  the  vacancy 
give  pohlic  notice  of  an  election  to  fill  the  vacancy,  specifying  a  day  not  less 
thtn  fourteen  nor  more  than  twenty-onedaysafterthepublicationof  thenoticeas 
the  day  of  nomination.  By  rule  11,  if  at  the  time  prescribed  or  appointed  for 
holding  an  election  no  election  is  held,  or  no  candidates  are  nominated,  or  the 
nomber  of  candidates  nominated  is  less  than  the  number  of  members  to  be 
elected,  the  €k>vemor  in  Council  may  appoint  a  ratepayer  or  ratepayers  to  fill 
the  vacancies  which  ought  to  have  been  filled  at  such  election. 

Held,  that  an  election  under  the  Act  is  not  merely  the  taking  a  poll,  but 
a  eontinnoua  process  consisting  of  several  steps,  notice  of  election,  nomina- 
tion of  candidates,  and  taking  a  poll  when  a  poll  is  necessary,  and  that  as 
■ooD  as  the  time  prescribed  by  the  Statute  for  the  taking  of  any  of  these 
itepa  has  expired  without  such  steps  having  been  taken,  and  it  has  thus 
become  impoesible  to  hold  an  election  in  accordance  with  the  Statute,  the 
power  of  appointment  conferred  upon  the  Governor  comes  into  operation.  It 
is  not  neceesary  that  he  should  wait  until  the  last  day  which  could  have  been 
fixed  for  taking  a  poll  has  passed  without  a  poll  being  taken. 

Decision  of  the  Supreme  Court,  The  King  v.  Hodge ;  Ex  parte  O^Sullivan^ 
1906  St.  R.  Qd.,  18,  reversed. 


1907. 

Stdnst, 
Dec.  16,  17. 


Griffith  C.  J., 

Barton  and 
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H.  C.  OF  A.  Appeal  from  a  decision  of  the  Supreme  Court  of  Queensland, 

1007 

ousting  the  appellants  from  the  office  of  councillors  of  a  shire. 
HoDOB  The  appellants  were  appointed  by  the  Governor  in  Council, 

Thk  King     ^^^^^  ^^  11  of  the  third  Schedule  to  the  Local  AiUliorities  Act 

1902,  to  be  members  of  the  Council  of  the  Shire  of  Rosewood,  to 

fill  four  extraordinary  vacancies  that  had  occurred  in  that  Shire. 
The  relators  applied  to  the  Supreme  Court  under  sec  23  of  the 
Act,  to  have  the  appellants  ousted  from  ofiice,  on  the  ground  that 
the  circumstances  had  not  arisen  in  which  the  Governor  in 
Council  had  power  to  appoint  councillors,  and  therefore  the 
appellants  were  not  duly  elected.  The  appellants  were  called 
upon  to  show  cause,  and  after  argument  the  Supi-eme  Court  held 
that  their  appointment  was  invalid  and  ordered  that  they  should 
be  ousted :  Tlie  King  v.  Hodge  ;  Ex  parte  O'Sidlivan  (1). 

The  facts,  and  the  material  sections  of  the  Act  are  fully  set  out 
in  the  judgments  hereunder. 

0*Sulllvan  and  DotigkiSy  for  the  appellants.  No  election  was 
held  at  the  time  prescribed,  within  the  meaning  of  rule  11,  Schedule 
3.  "  Election  "  is  not  merely  the  taking  a  poll,  but  consists  of 
several  steps :  first,  notice  of  election ;  second,  nomination ;  and 
third,  if  more  candidates  are  nominated  than  necessary  to  fill  the 
vacancies,  the  polling.  If  any  one  of  those  steps  is  not  taken  at 
the  time  prescribed  by  the  Act,  there  can  be  no  election.  By 
rule  4  the  notice  of  election  must  be  given  within  30  days  after 
the  occurrence  of  the  vacancy.  That  is  the  "  time  prescribed  "* 
intended  by  rule  11.  It  does  not  mean  the  time  appointed  by 
the  Returning  Officer  for  an  election.  As  soon  as  the  30  days 
after  the  occurrence  of  the  latest  vacancy  expired  without  any 
notice  having  been  given,  it  became  impossible  to  hold  an  election 
in  accordance  with  the  Statute  in  respect  of  any  of  the  vacancies ; 
in  other  words  no  election  had  been  held.  The  notice  is  as 
essential  to  the  validity  of  an  election  as  any  other  step.  There 
being  no  possibility  of  fixing  a  day  for  the  election,  it  would  have 
made  no  difference  to  the  position  if  the  Governor  had  waited 
until  the  expiration  of  the  latest  time  that  might  have  been 
fixed.      [They  referred  to  rules  2,  4  and  11  of  the  3rd  Schedule.] 

(1)  1908  St.  R.  Qd.,  18, 


5  C.L.R.]  OF    AUSTRALIA.  375 

The  Governor  had  no  power  under  rule  10  to  extend  the  time  for   H.  C.  of  A. 
giring  notice.     He  could  only  extend  the  duration  of  the  notice       ^__^^ 
after  it  was  given.     Even  if  he  had  such  power,  he  was  not      Hovqe 
bound  to  exercise  it,  but  was  entitled  to  exercise  the  power  of    thk  King. 

appointment.     Upon  the   relators'  construction  of  rule  11,  the       

Governor,  if  he  had  not  the  power  when  he  purported  to  appoint 
the  appellants,  has  no  power  now.  Consequently  no  election  of 
any  kind  can  ever  be  held  without  fresh  legislation,  and  the 
affairs  of  the  shire  will  fall  into  chaos.  A  construction  which  has  • 
such  a  result  will  not  be  adopted  in  an  Act  intended  to  provide 
for  efficient  local  government  unless  no  other  construction  is 
open.  The  construction  contended  for  by  the  appellants  is  a 
reasonable  one  and  should  be  adopted.-  It  is  in  accordance  with 
the  obvious  purpose  of  the  legislature,  that  there  should  be  no 
breach  of  continuity  in  the  system  of  local  government :  Widgee 
Shire  Council  v.  Bonney  (1). 

The  section  as  to  ouster,  sec.  23,  does  not  apply  to  the  case  of 
persons  appointed  by  the  Governor  in  Council.  It  applies  only 
to  persons  elected,  or  purporting  to  have  been  elected,  by  the 
ordinary  process.  Quo  warranto,  therefore,  is  the  proper  remedy. 
That  is  a  discretionary  writ,  and  would  not  be  granted  under  the 
circumstances.  The  appointment  w^as,  as  the  evidence  showed,  a 
salutary  one,  and  the  relators  were  not  acting  bond  fide.  There 
was  also  delay  in  making  the  application,  and  it  would  now  be 
futile  to  put  the  appellants  out  of  office,  as  the  Governor  could 
immediately  re-appoint  them.  [They  referred  to  The  King  v. 
Venn  King ;  Ex  'parte  Moloney  (2) ;  Shot^tt  on  Mandamus  and 
Prohibition,  1887  ed.,  p.  149.] 

By  sec  368,  sub-sec.  (4),  no  Order  shall  be  deemed  invalid  on 
account  of  any  omission. 

[Griffith  C.J. — That  refers  only  to  cases  where  certain  pre- 
scribed preliminaries  have  been  omitted,  not  to  cases  of  total 
want  of  authority.] 

McGregor  (Watson  with  him),  for  the  respondent.  The  Court, 
if  it  sees  that  no  serious  harm  has  been  done,  should  rescind  the 
special  leave. 

(1)  4  C.L.R.,  977,  at  p.  983.  (2)  1903  St.  R.  Qd.,  336. 
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H.  C.  OF  A.       [Griffith  C.J. — The  ground   for  granting  special  leave  to 

'•        appeal  was  that,  since  the  Governor  should  not  interfere  unneces- 

HoDOE       sarily  in  elections  for  local  authorities,  it  was  important  to  know 

ThbKixg     whether  a  case   for   his   intervention   arose   under   the  actual 

circumstances.] 

The  whole  question  depends  upon  the  construction  of  rule  11. 
According  to  the  proper  construction  of  that  rule  the  Governor 
has  no  power  to  appoint  members  until  a  day  has  been  appointed 
•  by  the  Returning  Officer  for  the  election,  and  that  day  has  passed 
without  an  election  being  held.  The  day  of  election  would  be  the 
day  of  nomination  where  no  more  than  the  required  number  of 
candidates  are  nominated,  or  the  day  of  polling  where  more  than 
that  number  are  nominated.  No  day  having  been  appointed,  the 
power  conferred  upon  the  Governor  never  came  into  operation. 
The  day  prescribed  or  appointed  for  an  election  means  the  day 
fixed  by  the  Returning  OflScer  in  his  notice.  If,  owing  to  the 
mistake  or  default  of  the  Returning  Officer,  no  day  is  appointed 
and  the  Statute  provides  no  way  of  getting  over  the  difficulty, 
then  the  legislature  can  make  provision  to  meet  the  case. 

[Isaacs  J. — The  main  object  of  the  legislature  is  not  to  be 
defeated  merely  because  the  draughtsman  has  used  inexact 
words :  Salmon  v.  Duncombe  (1);  Maxwell  on  Intei^pretation  of 
Statutes,  3rd  ed.,  p.  319 ;  The^King  v.  Vasey  (2).] 

"  Election  "  should  be  construed  in  the  same  sense  as  in  other 
parts  of  the  Act.  It  is  in  general  used  to  mean  the  polling,  not 
the  preliminary  steps.     [He  referred  to  sec.  28 ;  rules  38,  &c.] 

[Isaacs  J. — I  do  not  think  there  is  much  strictness  in  the  use 
of  words  in  the  Act.] 

It  was  not  absolutely  necessary  that  the  notice  should  be  given 
within  the  thirty  days.  That  provision  is  merely  directory  to 
ensure  that  there  will  be  no  delay ;  but  if  no  notice  is  given 
within  the  time,  one  may  be  given  later,  and  the  Governor  may 
validate  it.  The  ousting  of  the  appellants,  therefore,  need  not 
interfere  with  the  w^orking  of  the  system.  [He  referred  to  Reg. 
v.  Moffatt  (3) ;  rule  15  (3) ;  and  the  DivisioTial  Boards  Act  1887, 
sec,  53.] 

(1)  11  App.  Cas.,  627.  (2)  (1905)  2  K.B.,  748. 

(3)  5Q.L.J.,79. 
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O'SulUvan  in  reply,  referred  to  Tlie  Kitig  v.  O'Donahue  and 
Sloane  ;  Ex  po.rte  Grant  (1). 


H.  C.  OF  A. 
1907. 


Cur.  adv.  vult  ^^^^^'^ 

The  Kiko. 


Griffith  C.J.  This  is  an  appeal  from  an  order  of  the  Supreme 
Court  of  Queensland  making  absolute  an  order  nisi  for  the  ouster 
of  four  members  of  the  Council  of  the  Shire  of  Rosewood.  The 
four  members  in  question  were  appointed  by  the  Governor  in 
Council,  and  the  point  taken  by  the  relators  was  that  the 
Governor  had  no  authority  in  law  to  appoint  them. 

The  law  as  to  local  government  in  Queensland  is  contained  in 
the  Local  Authorities  Act  1902.  The  Council  of  the  shire  in 
question  consists  of  seven  members,  of  whom  three  form  a  quorum. 
The  manner  of  election  of  councillor  is  prescribed  by  the  rules 
of  the  thii-d  Schedule  of  the  Act.  It  will  be  necessary  therefore 
to  refer  to  some  of  the  provisions  of  that  Schedule.  Rule  2  pro- 
vides that : — "  At  every  election  the  Chairman  or  other  person 
appointed  by  the  Local  Authority;  or,  if  there  is  no  Local 
Authority,  or  no  person  is  appointed  by  the  Local  Authority,  then 
such  person  as  the  Governor  in  Council  appoints,  shall  be  the 
Returning  OflScer."  Rule  4  provides  that : — "  In  every  year,  on  or 
before  the  tenth  day  of  Januaiy,  the  Returning  Officer  of  every 
shire  shall  give  public  notice  of  the  annual  election  by  advertise- 
ment in  some  newspaper,"  which  is  to  specify  a  day,  "not  less  than 
fourteen  nor  more  than  twenty-one  days  after  the  publication  of 
the  notice,  as  the  day  of  nomination,"  and  to  fix  the  place  of  nomina- 
tion. Paragraph  4  of  that  rule  provides  that: — "On  the  occurrence 
of  an  extraordinary  vacancy,  a  like  notice  shall  be  given  within 
thirty  days  after  the  occurrence  of  the  vacancy,"  that  is  to  say, 
a  notice  specifying  a  day  not  less  than  fourteen  days  nor  more 
than  twenty-one  days  after  the  publication  of  the  notice,  as  the 
day  of  nomination.  Rule  10  provides  that  the  time  prescribed 
for  the  length  of  the  notice  of  the  day  of  nomination  or  of  the 
day  for  taking  or  closing  the  poll  may  be  extended  by  the 
Governor  in  Council.  Rule  11  provides  that  "  if  at  the  time 
prescribed  or  appointed  for  holding  an  election  no  election  is  held, 
or  no  candidates  are  nominated,  or  the  number  of  candidates 

(1)  1907  St.  R.  Qd.,  16,  at  p.  20. 
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H.  C.  OF  A.  nominated  is  less  than  the  number  of  members  to  be  elected,  the 
Governor  in  Council  may  appoint  a  ratepayer  of  the  Area  or  a 
sufficient  number  of  such  ratepayers  to  be  a  member  or  members 
of  the  Local  Authority  to  fill  the  vacancies  which  ought  to  be 
tilled    at    such    election,   and    the    ratepayer  or  ratepayers  so 
appointed  shall  be  deemed  to  have  been  duly  elected  at  such 
election."     In  the  events  that  have  happened  five  of  the  seven 
members  of  the  Council  of  this  shire  resigned  their  seats,  three 
on  23rd  March,  one  on  30th  March,  and  one  on  4th  April.    The 
Chairman  was  not  amongst  those  who   resigned,  but  he  was 
advised  that  he  could  not  act  as  Returning  Officer  without   a 
formal  appointment  by  the  Governor  in  Council,  and  as  it  was 
impossible   to   form   a   quorum,   the   local  authority   could  not 
appoint  any  person  to  act  in  that  capacity.     It  was  therefore 
necessary,  if  an  election  was  to  be  held  at  all,  for  the  Governor 
in  Council  to  appoint  a  Returning  Officer.     Accordingly  that  was 
done  on  22nd  April,  but  the  gentleman  appointed  was  not  notified 
of  his  appointment  until  24th  April.     The  time  prescribed  by 
rule   4   for  giving  notice  of  the  election  to  fill  extraoixlinary 
vacancies  is,  as  I  have  pointed  out,  thirty  days  after  the  occur- 
rence of  the  vacancy,  so  that  the  notice  for  the  election  to  fill 
the  vacancies  created  by  the  resignations  of  the  three  councillors 
on  23rd  March  could  not  be  given  later  than  22nd  April,  the  day 
on  which  the  Returning  Officer  was  appointed.     The  last  day  for 
giving  notice  of  an  election  to  fill  the  vacancies  created  by  the 
resignations  of  the  other  two  Councillors  would  have  been  a  few 
days  later.     But  for  some  reason,  to  which  it  is  not  necessary  to 
refer,  as  we  are  dealing  w^ith  a  dry  point  of  law,  the  Returning 
Officer  failed  to  give  any  notice  of  election  within  thirty  days 
after  the  occurrence  of  any  of  the  vacancies.     The  last  day  on 
which  a  notice  could  have  been  given  for  the  latest  of  them  was 
4th  May.     No  election,  therefore,  was  held.     In  point  of  law 
none  could  be  held.     Thereupon  the  Governor   in  Council,  on 
13th  May,  appointed  five  ratepayers,  including  the  four  appel- 
lants, to  fill  the  vacancies. 

The  objection  now  taken  is  that  the  Governor  in  Council,  in 
the  events  which  happened,  had  no  authority  to  fill  the  vacancies. 
That  depends  wholly  upon  the  meaning  of  rule  11,  which  pro- 
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vides  that  if  at  the  time  prescribed  no  election  is  held,  or  no   H.  C.  of  a. 
candidates,  or  an  insufficient  number,  are  nominated,  the  Governor  "^ 

in  Council  may  fill  the  vacancies.     The  learned  Chief  Justice,  as      Hodok 
I  understand  his  judgment,  was  of  opinion  that  that  rule  did  not    'Jhb^ing 

come  into  operation  until  some  of  the  proceedings  for  holding  an       

election  had  been  taken.  Power  J.  concurred  in  this  view.  Noel 
J.,  on  the  other  hand,  was  of  opinion  that  the  time  appointed  for 
holding  an  election  meant  the  time  appointed  for  taking  the  poll, 
and  that  as  no  time  had  been  appointed  for  taking  the  poll,  the 
occasion  provided  for  by  the  section  had  not  arisen. 

Appeal  is  made  by  the  relators  to  the  literal  words  of  the  rule. 
Let  us  take  that  view  and  see  what  it  means.     There  are  three 
alternatives  mentioned,-  one  that  no  election  is  held  within  the 
time  prescribed  for  holding  the  election ;    the  second  that  no 
candidates  are  nominated ;   and  the  third  that  the  number  of 
candidates  nominated  is  less  than  the  number  to  be  elected.     Now 
the  construction  contended   for  by  the   relators  assumes  that 
a  nomination  is  necessary.     But,  read  literally,  the  rule   itself 
shows  that  the  case  where  no  candidates  are  nominated  does  not 
fall  within  the  scope  of  the  words  "  no  election  is  held."     Supply- 
ing the  words  necessary  to  be  supplied  the  rule  would  read :  "  If 
no  election  is  held,  or,  although  an  election  is  held,  no  candidates 
are  nominated."     But  the  word  election,  it  was  said,  must  mean 
polling.    No  doubt  polling  is  part  of  an  election.     So  is  nomina- 
tion.   The  polling  may  perhaps  be  considered  as  an  adjournment 
of  the  election  from  the  day  of  nomination.     But  the  election 
begins  when  the  first  step  is  taken  that  is  prescribed  by  law  as  a 
necessary  step  in  the  process  of  holding  an  election.     The  term 
"  election,"  in  my  opinion,  includes  the  whole  proceeding  from  the 
first  step  taken  by  the  Returning  Officer,  in  giving  notice  to  the 
electors,  to  the  day  of  the  return  of  the  candidates,  if  any  are 
elected.    The  fact  that  the  words  if  "  no  election  is  held  "  precede 
the  words  "  or  no  candidates  are  nominated,"  shows,  indeed,  that 
the  failure  to  hold  an  election  may  precede  the  time  for  the 
nomination  of  candidates.     I  think  that,  as  soon  as  it  becomes 
apparent  that  no  election  can  be  held,  the  jurisdiction  of  the 
Governor  in  Council  comes  into  operation.     The  words  are  :  "  At 
the  time  prescribed  or  appointed  for  holding  an  election."   Seeing 
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H.  C.  OF  A.   therefore,  that  an  election  consists  of  various  steps,  the  giving 
ion? 

notice  of  the  election,  the  appointment  of  a  day  of  nomination 

Hodge  ^^^  of  a  day  for  holding  a  poll,  if  a  poll  becomes  necessary,  and 
The^King  ^^^^  ^^^  rules  fix  limits  of  time  for  each  step,  when  once  the  limit 
of  time  for  any  particular  step  is  passed,  it  becomes  impossible  to 
do  what  the  Act  has  prescribed.  When  a  step  prescribed  has  not 
been  taken  and  cannot  be  taken,  it  is,  in  my  opinion,  right  to  say 
that  an  election  has  not  been  held.  On  13th  May  it  was  impoB- 
sible  that  there  should  be  an  election  for  the  extraordinaiy 
vacancies  that  had  occurred.  The  case  is  therefore  within  the 
plain  meaning  of  the  words.  I  think  that  the  appointment  by 
the  Governor  in  Council  was  warranted  by  the  Statute,  and 
that  the  order  for  ouster  should  be  discharged. 

Barton  J.  Sec.  23  of  the  Local  Authorities  Act  1902  provides 
that  "  When  any  person  declared  duly  elected  to  the  oflSce  of 
member  has  been  elected  unduly  or  contrary  to  this  Act,  .  .  . 
the  Supreme  Court,  or  a  Judge  thereof,  maj^,  upon  the  applica- 
tion of  any  live  ratepayers  of  the  Area,  grant  an  order  calling 
upon  such  person  to  show  cause  why  he  should  not  be  ousted 
from  such  office."  That  is  the  section  under  which  the  proceed- 
ings were  taken  that  resulted  in  the  Supreme  Court  of  Queens- 
land ousting  the  five  persons,  of  whom  four  are  now  appellants, 
and  who  became  holders  de  facto  of  the  office  of  councillor  in  this 
way.  The  Shire  of  Rosewood  should  have  seven  councillors. 
On  23rd  March  Councillors  Lane,  O'Donahue  and  Sloane  resigned 
from  office,  the  first  named  being  the  person  elected  for  division  1 
of  the  shire,  the  second  for  division  2,  and  the  third  for  division 
3.  Councillor  Coulson,  also  a  representative  of  division  1, 
resigned  his  office  on  30th  March,  and  on  4th  April  Councillor 
Just,  a  representative  of  the  same  division,  also  resigned.  On 
4th  April,  there  being  these  five  vacancies,  there  appears  to  have 
been  a  consultation  between  the  remaining  members,  as  a  result 
of  which  the  chairman  offi^red  himself  for  the  appointment  of 
Returning  Officer.  By  sec.  31,  sub-sec.  1,  a  separate  election  must 
be  held  to  fill  any  vacancy  arising  from  any  cause  except  annual 
retirement.  Sec.  28  provides  that  the  rules  contained  in  the 
third   Schedule   shall   regulate   the   proceedings   in   relation  to 
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elections  under  the  Act.     By  rule  2  it  is  provided  that  at  every   H-  C*  ^^  A- 

1907 
election,  if  there  is  no  local  authority,  or  no  person  is  appointed 

by  the  local  authority  (whicli  were  the  conditions  in  the  present      Hodgb 

case)  then  such  person  as  the  Governor  in  Council  appoints  shall    j,^^  ^^^j^^ 

be  the   Returning   Officer.     On   22nd  April   the   Governor   in 

Council  by  Order  in  Council  appointed  H.  N.  Stevens  Returning 

Officer  to   conduct  the  election  of  five   members    to    fill    the 

vacancies.     By  sec.  31,  sub-sec  3,  the  election  in  a  shire  is  to 

be  held  at  the  time  appointed  by  the  Returning  Officer,  and  by 

rale  4,  paragraphs  2  and  4,  on  the  occurrence  of  an  extraordinary 

vacancy,  public  notice  of  the  election  shall  be  given  by  that  officer 

within  thirty  days  after  the  occurrence  of  the  vacancy,  that  is  to 

say,  a  notice  specifying  a  day  of  nomination  not  less  than  fourteen 

nor  more  than  twenty-one  days  after  the  publication  of  the  notice. 

By  rule  8,  if  the  number  of  persons  nominated  as  candidates  does 

not  exceed   the  number  of  members  to  be  elected,  the  persons 

nominated  are  to  be  declared  duly  elected  by  the  Returning  Officer, 

on  the  day  of  nomination ;  and  by  rule  9,  if  the  number  of  persons 

nominated  as  candidates  exceeds  the  number  of  members  to  be 

elected,  a  poll  must  be  taken  on  a  day  and  at  a  place  appointed  by 

the  Returning  Officer,  not  more  than  thirty  nor  less  than  fourteen 

(lays  from  the  day  of  nomination.     Now,  in  the  present  case  the 

Returning  Officer,  though  appointed  on  22nd  April,  did  not  receive 

notice  of  his  appointment  until  24th  April.     It  is  not  necessary 

to  inquire   how  it  came  about  that  it   was  so  late,   but  the 

required  thirty  days  had  expired  as  to  three  of  the  vacancies, 

and  the  Returning  Officer  pointed  that  out  to  the  Department. 

He  expressed  the  opinion  that  under  the  circumstances  it  would 

be  useless  to  conduct  an  election,  and  recommended  the  Minister 

to  obtain  an  appointment  by  the  Governor  in  Council  to  fill  the 

vacancies,  referring  to  the  provisions  of  rule  11.     Whether  that 

advice   was  good  or  bad  we  need  not  now  inquire.     But  the 

Governor  in  Council,  finding  that  the  means  adopted  to  fill  all  the 

vacancies  had  been  abortive,  appointed  the  four  appellants  and 

another  gentleman,  all  of  whom  were  ousted  by  the  Supreme  Court 

of  Queensland  on  the  ground  that  no  day  had  been  appointed  for 

the  election.   This  action  of  the  Governor  was  taken  under  rule  11. 

The  real  question  is  whether  this  was  a  valid  exercise  of  the 
VOL,  V.  28 
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H.  C.  OF  A.  statutory  power  given  by  the  rule.     I  am  of  opinion  that  it  was. 

1007 

I  think  that  the  rule  covers  the  case  where  steps  have  been  taken 
to  hold  an  election,  and  those  steps  have  been  abortive  or  have 
failed,  so  that  without  action  by  the  Governor  in  Council  there 
would  be  no  representation  of  the  local  authority  at  all.     I  tliink 
that  the  prevention  of  such  a  state  of  affairs  was  the  absolute 
purpose  and  design  of  rule  11,  and  it  was  in  view  of  that  tliat  the 
appointments  in  question  were  made.     The  rule  contemplates  the 
case  in  which  there  has  been  a  miscarriage  or  blunder,  because  it 
speaks  of  the  vacancies  which  ought  to  be  filled,  as  where  duty 
has  not  been  done,  where  efforts  to  hold  an  election  have  failed, 
so  that  no  election  has  been  held,  or  no  candidates  have  been 
nominated,  or  a  less  number  has  been  nominated  than  the  number 
to  be  elected.     There  is  in  each  of  those  cases  a  failure  to  fill  a 
vacancy  that  ought  to  have  been  filled.     Rule  11  was  devised  in 
order  to  enable  the  machinery  of  local   government  to  go  on 
working.     Without  it  there  would  be  a  necessity   for   passing 
special  legislation.     The  necessary  consequence  of  Mr.  McGregors 
argument  would  be  to  defeat  the  very  purpose  for  which  this  rule 
has  been  framed.     It  has  been  urged  for  the  appellants  that  the 
section  as  to  ouster,  sec.  23,  does  not  apply  to  the  case  of  an 
appointment  by  the  Governor  in  Council.     It  is  true  that  the 
section  refers  in  terms  to  cases  where  members  declared  elected 
have  been  elected  unduly  or  contrary  to  the  Act,  and  it  may  be 
that  there  is  some  force  in  the  argument  that  these  words  do  not 
apply  to  the  cases  of  persons  not  declared  elected  within  the 
meaning  of  the  section,  or,  rather,  that  the  words  do  not  cover 
such  cases  as  the  present,  but  I  will  not  go  into  that  question. 
In  the  view  I  take  it  is  not   necessary   to   decide   it.     But  it 
seems  to  me  that  the  view  of  the  Chief  Justice  of  Queensland, 
with  reference  to  disqualification  and  the  effect  of  irregularities 
or  disqualifications  upon  the  election  by  force  of  rule  11,  might 
have  been  strongly  tenable  but  for  the  concluding  words  of  rule 
11  from  "at  such  election"  down  to  the  end.      That  puts  such 
j)orsons,  once  appointed,  upon  the  footing  of  persons  duly  elected, 
and  seems  to  me  to  obviate  all  questions  of  the  kind  raised  as  to 
the  validity  of  the  proceeding  taken  by  the  Governor  in  Council 
so  long  as  at  the  time  prescribed  there  have  been  no  elections,  or 
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no  candidates,  or  a  less  number  than  the  number  to  be  elected   ^*  ^'  o'  ^* 
has  been  nominated,  and  the   Governor  in  Council  has  in  due 
form  appointed  a  ratepayer  or  ratepayers  to  fill  the  vacancy  or      Hodgb 
vacancies.     There  is  nothing  in  rule  11  which  appears  to  me  to    xheKino. 
be  new,  or  indeed  anything  more  than  a  transcript   from    the 
Divisional  Boards  Act  1887,  sec.  50. 

The  meaning  of  the  word  "election"  was  the  subject  of  con- 
siderable argument  in  this  case,  and  Mr.  McGregor  pointed  out 
certain  sections  and  rules  in  which  that  word  could  only  mean 
the  poll.  In  some  cases  it  may  mean  nothing  but  the  poll ; 
but  there  are  other  cases  in  which  it  obviously  means,  or 
includes  nomination,  for  instance,  where  the  requisite  number  of 
candidates  has  been  nominated,  and  none  in  excess.  And  tliere 
are  cases  where  the  word  as  obviously  applies  to  the  whole  process 
adopted  under  this  law  for  bringing  about  the  result  of  an 
election.  Now,  where  the  words  "  holding  an  election  "  are  used 
as  they  are  in  this  rule,  it  seems  clear  that  they  contemplate  the 
whole  process  of  election,  so  that  full  effect  may  be  given  to 
the  rule  by  the  construction  that,  when  the  means  adopted  for 
bringing  about  an  election  break  down,  and  it  becomes  plain  that 
the  election  cannot  be  held  and  the  very  consequence  that  must 
be  provided  against  occurs,  this  rule  may  be  brought  into  opera- 
tion for  the  purpose  of  preventing  the  proceedings  from  being 
altogether  futile.  I  am  therefore  in  accord  with  the  view  of  the 
construction  of  rule  11  taken  by  the  Chief  Justice,  and  think 
it  applies  expressly  and  designedly  to  the  present  case,  and 
that  its  provisions  are  sufficient  for  the  purpose  of  preventing 
the  deadlocks  that  would  otherwise  occur.  The  construction 
contended  for  by  Mr.  McGregor  has  no  doubt  a  good  deal  of 
suppoi  t  in  the  literal  signification  of  the  words  used  in  this  and 
other  parts  of  the  Act,  but  it  is  a  construction  which,  if  adopted, 
would  result  in  there  being  a  casus  omissus  in  the  Act.  That  is  a 
construction  against  which  the  Court  will  generally  lean  as 
stronglj'  as  it  can  within  reason.  Because  it  is  not  lightly  to  be 
assumed  that  a  provision,  either  by  design  or  forgetfulness,  has 
been  left  out  which  would  be  only  an  ordinary  provision  for 
securing  the  proper  and  continuous  working  of  the  machinery  of 
local  government.    There  is  certainly  that  construction  open,  and 
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H.  C.  OF  A.  there  is  also  a  possible  construction  which  gives  at  the  same  time 
,^*  effect  to  all  the  words  now  in  question  in  the  Act  and  in  the 
HoDGF.       rules,  and  provides  against  a  ccistos  omissus  by  giving  this  and 

The  Kino.    ^^^^^  portions  of  the  Act  a   meaning    which  ensures  that  the 

operation  of  the  law  shall  be  continuous,  and  not  subject  to  a 

break  down  such  as  would  be  the  consequence  of  adhering  to  a 

too  literal  construction  of  the  mere  words.     If  we  follow  the 

principle  that,  where  you  find  a  word  used  in  one  sense  in  a 

Statute  you  are  to  construe  the  word  in  the  same  sense  whenever 

it  appears   throughout  the   Statute,   there   is  a  great  deal  in 

the  respondent's  contention.     But  there  are   parts   of  the  Act 

where  it  is  impossible  to  give  the  word  the  limited  application 

contended  for,  because  to  do  so  would  result  in  defeating  the  chief 

purpose  aimed  at  by  Parliament  in  the  Act  or  the  part  of  it  in 

question.   That  is  veiy  frequently  the  case  with  Statutes.   I  think 

that  this  word  has  been  used  in  various  senses  in  the  Act,  and 

must  be  construed  in  the  different  sections  in  its  relation  to  the 

subject  with  reference  to  which  it  is  used.     That  being  so,  lam 

unable  to  take  the  view  put  forward  by  the  respondent,  but  I 

think  the  construction  of  the  other  side  is  the  reasonable  one, 

giving  fair  force  and  effect  to  the  various  provisions  of  the  Act, 

and,  on  that  construction,  what  has  taken  place  is  well  within 

the  provisions  of  rule  11,  and  the  gentlemen  whose  appointment 

is   now  in  question   have   been   duly   appointed   whether  duly 

elected  or  not,  and  as  such  duly  appointed  persons  are  entitled 

to  be  deemed  to  have  been  duly  elected,  and  to  be  continued  in 

their  office. 

Isaacs  J.  The  question  this  Court  has  to  determine  turns 
entirely  upon  the  proper  interpretation  of  rule  11  of  the  third 
Schedule  of  the  Local  Authorities  Act  1902.  The  respondent's 
case  depends  entirely  upon  what  may  be  called  a  rigid  construc- 
tion. Mr.  McGregor  contends,  as  Noel  J.  held  in  effect,  that 
unless  the  date  of  an  election  has  been  fixed  and  that  date  has 
elapsed,  and  having  elapsed  it  is  found  that  no  poll  has  been 
taken,  or  that  no  candidates  are  nominated,  or  that  an  insufficient 
number  are  nominated,  the  Governor  in  Council  has  no  power  to 
act.     There  is  a  serious  difficulty  on  ordinary  principles  of  con- 
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stnictioQ  that  bears  against  the  adoption  of  that  construction,   H.  C.  or  A. 
because  it  would  attribute  no  meaning  whatever  to  the  second       ^^     *' 
and  third  elements  or  conditions,  as  they  may  be  called,  referred      Hodgk 
to  in  the  rule.     It  is  very  plain  that  if  it  is  sufficient  to  allow   rp^^  ^yLi^q 
the  time  prescribed  for  taking  the  poll  to  pass,  and  no  poll  is 
held,  if  that  is  both   sufficient  and   essential,  it  is   perfectly 
immaterial  whether  the  cause  of  the  failure  was  or  was  not  the 
absence  of  candidates  or  the  absence  of  a  sufficient  number  of 
candidates,  and,  therefore,  that  construction  would  assume  that 
the  legislature   was   using    expressions   that   were   immaterial, 
unnecessary,  and  meaningless.     So  that,  for  what  I  may  call  a 
comparatively  unimportant  reason,  there  is  already  a  difficulty  in 
the  path.     I   say    comparatively   unimportant   reason    because 
there  is  behind  a  very  much  more  important  matter,  namely,  the 
question  whether  it  is  absolutely  necessary  that  the  scheme  of 
local  government  shall  in   certain   instances   fail   beyond   any 
power  of  being  retrieved  so  long  as  the  law  stands  as  it  is.     If 
the  words  mean  what  is  contended  for  by  the  respondent,  then 
in  such  a  ease  as  the  present  the  Governor  in  Council  has  no 
power  whatever  to  mend  the  matter  at  any  time  or  under  any 
circumstances,  because,  as  I  read  rule  10,  although  His  Excellency 
might  in  a  proper  case  extend  the  length  of  the  notice  of  the  day 
of  nomination  or  of  the  day  for  taking  or  concluding  the  poll, 
that  would  not  give  him  the  power,  and  there  is  no  other  power 
existent  in  the  Act,  to  allow  that  notice  to  be  given  beyond  the 
period  of  thirty  days  from  the  occurrence  of  the  vacancies  ;  it  is 
made  imperative  by  rule  4.   So  that,  that  time  having  passed  with- 
out any  notice  being  given  by  the  Returning  Officer,  it  means  that, 
as  far  as  the  Shire  of  Rosewood  is  concerned,  local  government  is 
at  an  end.     That  is  a  construction  that  a  Court  will  not  adopt  if 
by  any  reasonable  interpretation  to  be  placed  upon  the  words 
of  the  legislature  another  construction  can  be  given  to  the  rule. 
I  have  never  yet  seen  a  case  where  the  rule  in  Hey  don' 8  Case  (1) 
is  more  necessary  to  be  applied  than  the  present,  the  rule  that  it 
is  the  office  of  the  Court,  having  ascertained  the  mischief  and 
defect  for  which  the  law  did  not  otherwise  provide,  and  the  remedy 
Parliament  hath  resolved  and  appointed,  and  the  true  reason  of 

(1)  3  Hep.  7a,  at  p.  7b. 
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H.  C.  or  A.   the  remedy,  "  to  make  such  construction  as  shall  suppress  the 

'•        mischief,  and  advance  the  remedy,  and  to  suppress  subtle  inven- 

HoDGE      tions  and  evasions  for  continuance   of  the   mischief,  and  pro 

The  King    P^'^'^^^  comviodo,  and  to  add  force  and  life   to   the   cure  and 
remedy,  according  to  the  true  intent  of  the  makers  of  the  Act, 
pro  bono  publico"     Now  the  intent  of  the  legislature  here  is 
transparent,  and  sec.  31,  sub-sec.  1,  is  in  these  terms :  [His  Honor 
read  the  sub-section.]     There  can  be  no  shadow  of  doubt  that  the 
legislature  meant  a  vacancy  to  be  filled  in  some  way,  and  made 
somewhat   elaborate   provisions    for  filling  it,   and   we   cannot 
assume  that  they  intended  that  there  should  be  a  means  by  which 
that  intent  should  be  frustrated.     The  question  is  whether,  there- 
fore, the  words  of  rule  11  are  reasonably  open  to  a  construction 
which  will  eflTectuate  the  intention  that  has  been  declared  by  the 
legislature  itself.    The  respondent's  construction,  of  course,  makes 
that  intention  fail  utterly,  as  I  have  pointed  out.     During  the 
argument  I  read  a  passage  to  which  I  will  now  only  refer,  from 
the  case  of  The  King  v.  Vasey  (1),  where  Lord  Alverstone  C.J, 
adopted  a  passage  from  Maxwell  on  Interpretation  of  Statutes, 
3rd  ed.,  p.  319.      But  I  will  quote  a  few  words  from  the  judg- 
ment of  Fi^  L.J.  in  Curtis  v.  Stovin  (2): — "If  the  legislature 
have  given  a  plain  indication  of  this  intention,  it  is  our  plain 
duty    to   endeavour   to   give   effect   to    it,    though,    of    course, 
if  the  words   which   they   have   used   will  not  admit   of  such 
an   interpretation,   their   intention   must   fail.      Do    the    words 
wliich    they    have    used   in  this  case  present  any  insuperable 
difficulty?"      And  then  further  on  his  Lordship,  after  explaining 
one  possible  construction,  said  : — "  The  only  alternative  construc- 
tion offered  to  us  would  lead  to  this  result,  that  the  plain  intention 
of   the   legislature   has   entirely   failed   by   reason   of   a  slight 
inexactitude  in  the  language  of  the  section.    If  we  were  to  adopt 
that  constiniction,  we  should  be  construing  the  Act  in  order  to 
defeat  its  object  rather  than  with  a  view  to  carry  its  object  into 
effect."     Now  these  are  only  some  of  the  numerous  authorities  in 
which  the  Courts  have  not  been  merely  careful  but  astute  to  see 
that  the  plain  intention  of  the  legislature  did  not  fail  by  reason 
of  some  inexactitude,   as  it  has  been  called,  in   the  method  of 

(1)  (1905)  2  K.B.,  748,  at  p,  761.  (2)  22  Q.B.D.,  613,  at  p.  619. 
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expression.   Having  already  point,ed  out  that  the  words  "  election  H.  C.  of  a. 
held  "  would  lead  to  a  diflSeulty  in  intrinsic  construction,  having  '' 

regard  to  the  other  words  which  1  have  akeady  quoted,  I  turn  to      Hodgb 
the  Act  to  see  whether  there  is  anything  in  its  object  which  is    th- kino 
adverse  to  the  more  liberal  construction.      I  find  in  sec.  28,  sub- 
sec  2,  the  provision  upon  which  the  third  Schedule  depends,  these 
words :  [His  Honor  read  the  sub-section.]     Now  I  cannot,  I  do 
not  think  anyone  could,  say  that  the  legislature  by  the  phrase 
used  there,  "  elections  held,"  wished  to  confine  itself  to  the  taking 
of  a  poll.     I  should  think  that  there,  as  in  other  places  in  the  Act, 
the  legislature  has  referred  to  the  whole  of  an  election  as  a  com- 
bined process,  a  continuous  process,  consisting  of  a  number  of 
steps  ending  in  the  election  of  some  representatives   for   local 
Councils.      And  that  is  borne  out  by  other  phrases  frequently 
used,  as  for  instance,  in  sees.  20,  29,  30  and  32,  in  which  we  find 
such  expressions  as  "  conclusion  of  an  election,"  "  conclusion  of  an 
annual  election,"  "  conclusion  of  such  election,"  by  which  it  is 
manifest  that  the  legislature  meant  the  final  step,  the  taking  of 
the  poll,  or  declaration  of  election  where  no  poll  was  taken,  the 
conclusion  of   a  combined   process.      Once  you   arrive  at  that 
point,  rule  11  may  be  well  approached  in  order  to  see  whether  it 
is  not,  not  only  reasonably,  but  better  open  to  the  more  liberal 
construction  than  to  the  rigid  one  which  would  defeat  the  inten- 
tion of  the  legislature  as  manifested  throughout  the  Act.   Turning 
to  the  rule  again,  it  seems  to  me  that  it  means  this,  that  if  the 
time  prescribed  or  appointed  for  holding  an  election,  that  is,  if 
the  point  of  time  has  passed,  by  which  the  Act  requires  some 
definite  and  assigned  step  to  be  taken  for  the  purpose  of  holding 
an  election,  or  in  other  words,  for  the  purpose  of  this  combined 
process,  and  one  or  other  of  three  things  is  found  to  exist,  then,  in 
my  opinion,  no  election  is  held ;  that  is  to  say,  if  no  election  at 
all  is  in  course  of  being  held,  or  if,  though  an  election  is  in  course 
of  being  held,  no  candidates  are  nominated  when  they  ought  to 
be  nominated,  or  if,  although  some  are  nominated,  an  insufiicient 
number  is  found  to  be  nominated,  then  it  is  found  that  there  is  a 
failure,  or  that  there  must  be  a  failure  to  have  a  valid  election, 
and  the  Governor  in  Coimcil  may  step  in  and  appoint  a  ratepayer 
or  ratepayers  to  make  up  the  requisite  number  to  fill  the  vacancies 
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H.  C.  OF  A.  which  ought  to  be  filled  at  such  election.     What  is  the  meaning 

1007 

of  "such  election'*?  If  election  is  to  be  held  to  mean  a  poll,  then 
Hodge  it  seems  to  me  that  there  is  a  departure  in  the  meaning,  accord- 
The^inq  ^^S  ^  t^^  respondent's  argument,  of  the  word  "  election,"  when 
we  read  the  phrase  "the  ratepayer  or  ratepayers  so  appointed 
shall  be  deemed  to  have  been  duly  elected  at  such  election." 
That,  according  to  the  argument,  must  mean  at  the  polling.  The 
rule  shows  intrinsically  that  the  legislature  were  using  the  expres- 
sion "  election"  in  the  widest  sense  in  which  they  have  used  it 
throughout  the  Act.  There  are  some  instances  where  "  election" 
must  from  the  context  bear  the  naiTower  signification,  but  not  in 
this  instance.  And  where  you  find  that  in  a  regulation  intro- 
duced for  the  purpose  of  preventing  paralysis  of  the  system 
of  local  government,  words  are  used,  which,  construed  in  the 
narrower  sense  contended  for,  would  produce  that  paralysis  and 
lead  to  a  result  obviously  not  consistent  with  the  purpose  of  the 
regulation  itself,  and  utterly  opposed  to  the  intent  of  the  Act,  I 
think  we  are  taking  the  right  course  in  giving  effect  to  the  intent 
of  the  legislature  and  putting  on  their  words  the  most  reasonable 
construction  that  they  are  susceptible  of  in  order  to  prevent  the 
disastrous  results  that  would  otherwise  follow. 

For  these  reasons  I  agree  with  my  learned  brothers  that  the 
appeal  should  be  allowed,  and  the  rule  for  ouster  discharged. 

Appeal  allowed.  Order  appealed  from  dis- 
charged. Rule  nisi  discharged  xifith 
costs.  Respondent  to  pay  the  costs  of 
the  appeal. 

Solicitor,  for  the  appellants,  0.  V.  Hellicar,  Crown  Solicitor  for 

Queensland. 

Solicitor,  for  the  respondent,  J.  A,  Snow  for  W.  H.  Summer- 

viUe, 

C.  A.  W. 
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THE  MASTER  UNDERTAKERS'  ASSOCI-  | 

ATION  OF  NEW  SOUTH  WALES       J  *    ^^^^^^^^'^ ' 


AND 


CROCKETT 


.    Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

Iwhutrial  ArhUrcUion  Act  1901  {X.S.  W.),  (No.  59  of  1901),  sees.  12,  26— Enforce- 
ment  oj  Order  of  Court — Order  for  payment  of  fine  payable,  under  rvlea  of  Union 
—AtiackmetU  for  non-payment — Power  of  Court — Prohibition, 

Sec  12  of  the  Industrial  Arbitration  Act  1901  provides  that  the  President 
of  the  Court  of  Arbitration  may  on  application  duly  made  order  the  payment 
hy  any  member  of  an  industrial  union  of  any  fine,  penalty  or  subscription  not 
exceeding  £10,  payable  under  the  rules  of  the  Union,  and  by  sec.  26  the  Court 
has  power  to  make  rules  regulating  the  practice  and  procedure  of  the  Court, 
with  reference,  inter  alia,  to  the  enforcement  of  its  orders. 

Held,  that  the  Arbitration  Court  had  no  power  under  sec.  26  to  enforce  by 
attachment  an  order  made  by  the  President  under  sec.  12.  The  failure  to 
obey  an  order  for  payment  of  money  is  not  a  contempt  in  the  face  of  the  Court, 
such  as  an  inferior  Court  of  record  could  punish  by  imprisonment,  and  there 
are  no  words  in  the  Industrial  Arbitration  Act  from  which  it  can  be  inferred 
that  the  legislature,  in  giving  the  Court  a  general  power  to  make  rules  for 
the  enforcement  of  its  orders,  intended  to  confer  upon  it  the  power  to  compel 
obedience  to  its  orders  for  the  payment  of  money  by  imprisonment. 

Decision  of  the  Supreme  Court :  Ex  parte  Crockett,  (1907)  7  S.R.  (N.S.W.), 
143,  affirmed. 


H.  C.  OF  A. 
1907. 

Stdnet, 
Dec,  9. 


Orifflth  G.J., 
Barton  and 
Isaacs  J  J. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  making  absolute  a  rule  nisi  for  a  prohibition  to  the 
Court  of  Industrial  Arbitration. 


Crockett. 
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H.  C.  OF  A.       The  respondent,  a  member   of  the   appellant  Union,  became 

^_^       liable  under  the  rules  of  the  Union  to  pay  certain  fines.     On  the 

The  Master  application  of  the  Union  he  was  ordered  by  the  Deputy-President 

TAKE^^As-  ^  P*y  ^^®  ^nes  in  question.     He  failed  to  do  so  and  the  Deputy- 

sociATioN  OF  President  ordered  writs  of  attachment  to  issue  against  him  under 

V.  rule  75.     The  Supreme  Court  granted  a  prohibition  against  the 

enforcement  of  the  attachment:  Ex  parte  Crockett  (1),  and  from 

that  decision  the  present  appeal  was  brought  by  special  leave. 

Further  reference  to  the  facts,  and  a  full  statement  of  the  rule 
in  question  and  the  material  sections  of  the  Act  will  be  found  in 
the  judgments  hereunder. 

Gordon  K.C.  and  Wiiideyei\  for  the  appellant  Union.  Rule  76 
authorizes  the  issue  of  a  writ  of  attachment,  and  rule  75  provides 
for  an  application  by  summons  to  show  cause  why  a  writ  should 
not  issue.  The  power  given  by  sec.  26  {n)  of  the  Industiial 
Arbitration  Act  1901  includes  a  power  to  attach  for  disobedience 
to  an  order  of  the  Court.  The  words  are  general  and  unrestricted, 
and  the  Court  has  full  discretion  as  to  the  method  of  enforcement. 
The  order  in  this  case  was  made  under  sec.  12.  It  is  not 
suggested  that  this  is  a  punishment  for  contempt  of  Court,  it  is 
merely  a  means  of  enforcing  the  Court's  order  for  the  payment 
of  money.  There  is  no  reason  why  such  a  power  as  this  should 
not  be  conferred  upon  the  Court.  The  District  Court  can  enforce 
payment  of  money  under  its  orders  in  a  similar  way.  The 
Deputy-President  has  tlie  same  powers  in  this  connection  as  the 
President. 

J.  A,  Browne,  for  the  respondent.  No  doubt  the  order  for 
payment  is  one  which  the  Court  has  power  to  enforce  under  sec. 
26  (n),  but  the  powers  of  enforcement  are  limited  to  the  methods 
provided  in  sec.  37.  There  is  no  warrant  in  the  Act  for  inter- 
ference with  personal  liberty  for  the  purpose  of  compelling  pay- 
ment of  money  payable  under  an  order  of  the  Court.  If  the 
legislature  had  intended  to  confer  power  to  imprison  for  debt,  it 
would  have  done  so  by  clear  words.  The  general  power  of  the 
Supreme  Court  to  enforce  judgments  for  the  payment  of  moneys 

(1)  (1907)  7  S.R.  (N.S.W.),  143. 
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the  cases  expressly  provided  by  the  Statute.    The  power  conferred 
upon  the  District  Court,  the  Bankruptcy  Courts,  and  the  Probate  thk  Master 
Court  are  clearly  defined  by  the  Statutes,  not  left  to  inference.  xakkm^^As- 
See  District  Courts  Act  (No.  4  of  1901) ;  Bankruptcy  Act  (No.  sociation  ok 
25  of  1898),  sec.  134  (6) ;  Probate  Act  (No.  13  of  1898),  sec.  149.  v. 

[He  referred  also  to  Small  Debts  Recovei^  Act  (No.  13  of  1899),       

aecs.  34,  35 ;  the  Companies  Act  1899,  sec.  127  ;  Equity  Rule  211.] 
The  Court  will  not  hold  that  such  power  is  conferred  in  the 
absence  of  clear  and  express  provision. 

Gordon  K.C.,  in  reply,  referred  to  In  re  Smith ;  Hands  v. 
Andr€ivs(l);  Poyser  v.  Minors  (2);  In  re  Edgcome;  Ex  parte 
Edgcome  (3) ;  In  re  Gent ;  Gent-Davis  v.  Harris  (4). 

[Isaacs  J.  referred  to  Stonor  v.  Fowle  (5)  ;•  and  In  re  Watson ; 
Ex  parte  Johnston  ;  Johnston  v,  Watson  (6).] 

Griffith  C.J.  The  12th  section  of  the  Industrial  Arbitration  ^^-  »- 
Act  provides  that  the  President  of  the  Arbitration  Court,  on  the 
application  of  an  industrial  Union,  may  order  payment  by  any 
member  of  the  Union  of  any  fine,  penalty,  or  subscription  payable 
in  pursuance  of  the  rules,  provided  that  such  subscription  shall 
not  exceed  £10. 

In  the  present  case  the  respondent,  who  was  a  member  of  the 
appellant  Union,  committed  breaches  of  the  rules,  for  which 
several  fines  of  £10  were  inflicted  upon  him.  Application  was 
made  to  the  Deputy-President  of  the  Arbitration  Court  for  an 
order  for  payment,  and  an  order  was  duly  made.  The  money 
was  not  paid.  Thereupon  the  appellants  applied  to  the  Court  on 
summons,  for  leave  to  issue  writs  of  attachment  against  him  for 
non-payment,  relying  upon  rule  75  of  the  rules  made  under  the 
Act,  which  provides  that  the  Court,  or  President,  on  summons 
taken  out  by  any  peraon  affected  by  such  breach  of  non-payment, 
may  order  that  a  writ  of  attachment  issue.  The  second  paragraph 
provides  that  this  shall  apply  "  where  a  person  fails  to  pay  money 
ordered  by  the  Court  or  President  to  be  paid,  and  the  Court  or 

(1)  (1893)  2  Ch..  1.  (4)  40  Ch.  D.,  190. 

(2)  7  Q.B.D.,  329,  at  p.  333.  (5)  13  App.  Cap.,  20. 

(3)  (1902)  2  K.B.,  403.  (6)  (1893)  1  Q.B.,  2J. 
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H.  C.  OF  A.    President,  as  the  ease  may  be,  is  satisfied  that  he  has  means  to  pay 

such  money,  or  is  evading  or  attempting  to  evade  payment" 

The  Martkb      The  short  result  is  that,  if  this  summons  can  be  granted  and 

takkm'^As-  ^^^^  ^^^^  ^^  valid,  the  breach  of  the  domestic  rules  of  the  Union 

sociATioN  OF  may  be  enforced  by  imprisonment.    That  may  be  the  law,  but  the 

V.  person  alleging  it  to  be  the  law  may  fairly  be  asked  to  show 

'    where  the  legislature  has  indicated  any  such  intention.     It  has 

been  settled  by  this  Court  that  the  Industrial  Arbitration  CJourt 
is  an  inferior  Court,  and  there  are  certain  recognized  rules 
applicable  to  inferior  Courts.  One  settled  rule  is  that  a  Court 
of  inferior  jurisdiction,  although  a  Court  of  record,  and  therefore 
having  power  to  punish  for  contempt,  cannot  commit  for  a  con- 
tempt not  committed  in  the  face  of  the  Court.  That  is  clearly 
pointed  out  in  the  case  of  The  Qtteen  v.  Lefroy  (1). 

But  it  is  said  that  they  have  power  to  enforce  non-payment 
o£  a  judgment  debt.  Sec.  26,  sub-sec.  (n),  is  relied  upon  for  that 
contention.  That  section  enumerates  all  the  powers  of  the 
Court.  Sub-sec.  (c)  gives  power,  subject  to  the  approval  of  the 
Governor,  to  make  rules  regulating  the  practice  and  procedure  of 
the  Court,  and  more  especially  but  not  so  as  to  limit  the  generality 
of  its  powers  in  the  premises  with  reference  to : — (i.)  the  times 
and  places  of  sitting ;  (ii.)  the  summoning  of  parties  and  witnesses ; 
(iii.)  the  persons  by  whom  and  conditions  upon  which  parties 
may  be  represented ;  (iv.)  the  rules  of  evidence ;  (v.)  the  enforce- 
ment of  its  orders ;  (vi.)  allowances  to  witnesses,  costs,  court  fees ; 
(vii.)  generallyregulatingthe  procedure  of  the  Court;  (viii.)  appeals 
under  this  Act ;  (ix.)  the  reference  of  any  matter. 

It  is  contended  that  when  a  judgment  or  order  of  the  Court 
is  to  be  enforced  it  is  merely  a  matter  of  form  whether  it  should 
be  enforced  by  execution  against  the  goods  or  person  of  the 
debtor,  and  that,  if  it  thinks  fit  to  issue  execution  against  the 
person  of  the  judgment  debtor,  it  is  within  its  power  to  do  so. 

Is  that  so  ?  The  distinction  between  a  superior  and  an  inferior 
Court  in  this  respect  is  pointed  out  in  The  Queen  v.  Lefroy  (l),by 
Cockbui^n  C.J.,  who,  in  drawing  the  distinction  between  superior 
and  inferior  Courts,  and  referring  to  the  power  claimed  by  an 
inferior  Court  to  exercise  jurisdiction   to   punish  for  contempt 

(1)  L.R.  8Q.B.,  134. 
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be  found  in  which  such  a  power  has  ever  been  exercised  by  an       ^ '^ 

inferior  Court  of  record,  or,  at  all  events,  upheld  by  a  decision  of  the  Master 
the  Superior  Courts.     Finding,  therefore,  this  distinction,   that  takkw?^As- 
the  Superior    Courts    have   exercised    the    power    from    time  ®*^^"^  ^"^ 
immemorial,  and  that  no  such  power  has  ever  been  known  to  be  v. 

exercised  by  an  inferior  Court,  that  would  be  sufficient  to  dispose       

of  this  case."  ^"^^^  ^'^' 

I  apply  that  to  the  present  case.  The  power  of  enforcing 
judgments  of  the  superior  Courts  for  payment  of  money  by 
execution  against  the  person  was  exercised  by  Superior  Courts  in 
England  from  time  immemorial,  but  not  by  any  inferior  Courts 
that  I  know  of — certainly  not  in  Australia.  Sixty  years  ago  the 
legislature  of  New  South  Wales  abolished  the  right  of  execution 
against  the  person  of  a  debtor,  except  in  certain  ca-ses,  and  that 
has  been  the  law  of  New  South  Wales  ever  since,  and  they  have 
never  conferred  upon  an  inferior  Court  the  right  to  enforce  pay- 
mefat  of  a  judgment  debt  by  taking  the  person  of  the  debtor  except 
under  carefully  limited  conditions. 

Prinid  facie,  then,  it  is  not  likely  that  the  legislature  would 
entrust  this  newly  created  Court  with  a  power  which  leaves  it 
open  to  reintroduce  a  system  that  has  been  abolished  for  nearly 
60  years,  and  which  has  never  been  exercised  by  any  inferior 
Court.  It  would  require  very  strong  words  to  lead  me  to  hold 
that  the  authority  of  the  Court  extends  to  the  enforcement  of 
its  orders  by  imprisonment.  If  it  does,  what  consequences  would 
follow  ?  Are  the  old  laws  relating  to  ca.  sa,  to  be  introduced  ? 
Is  the  debt  taken  to  be  discharged  as  soon  as  the  debtor  is 
arrested,  or  is  he  to  be  treated  under  some  new  system?  How 
long  is  he  to  be  kept  in  prison  ?  Under  the  old  system  he  might 
be  kept  there  indefinitely.  What  is  to  be  the  rule  ?  Is  it  to  be 
supposed  that  the  legislature  intended  to  go  back  to  the  old  law 
of  60  years  before  by  such  general  words  as  are  used  here  ? 

All  probabilities  are  against  it,  and  I  think,  taking  into  con- 
sideration the  history  of  legislation,  and  what  has  been  done 
in  other  cases,  that  the  legislature  cannot  have  intended  to  confer 
any  such  power  upon  an  inferior  Court. 

(1)  L.R.  8  Q.B.,  134.  at  p.  137. 
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H.  C.  OP  A.       The  particular  process  in  this  case  is  called  a  writ  of  attach- 
ment, sometimes   spoken  of  as  a  form  of  execution  under  the 
The  Master  J^^<licat lire  Act     But  attachment  is  in  reality  a  proceeding  for 
takkm''as.  contempt  of  Court,  and,  regarded  from  that  point  of  view,  this 
sooiATioN  OF  is  an  attachment  for  contempt  for  the  non-paj^ment  of  money, 
V.  which  is  certainly  not  a  contempt  committed  in  the  face  of  the 

CaOOKKTT.       r^  l 

Court. 

Griffith  C.J.         On  all  these  grounds  it  seems  to  me  that  the  authority  con- 
tended for  is  not  conferred  upon  the  Court  by  the  legislature. 

Barton  J.  I  concur,  and  adopt  the  reasons  that  the  learned 
Chief  Justice  has  expressed.  Further,  I  wish  to  express  my 
agreement  with  the  Chief  Justice  of  the  Supreme  Court  when 
he  says  (1)  that  if  it  had  been  intended  by  the  legislature  that 
the  Arbitration  Court  should  possess  this  enormous  power  of 
committing  a  man  to  gaol  because  he  has  not  paid  a  fine,  or 
obeyed  the  order  of  the  President,  or  Deputy-President,  that  he 
must  pay  a  sum  of  money — a  power  of  interfering  with  a  man  s 
liberty  and  sending  him  to  imprisonment  for  an  indefinite  period 
— the  power  would  have  been  given  in  express  terms,  and  not 
left  to  be  inferred.  I  think  we  are  asked  to  draw  too  strong  an 
inference  from  the  words  used  in  the  Act,  having  regard  to  the 
legislative  history  of  inferior  Courts. 

Isaacs  J.  I  agree  with  what  has  fallen  from  my  learned 
colleagues,  but  would  like  to  say  in  addition  how  the  matter 
strikes  me. 

This  Arbitration  Court  is  a  new  tribunal,  exercising  a  new 
jurisdiction  over  new  causes  of  quarrel.  The  powers  of  that 
Court  must  be  found  in  the  Statute  either  in  express  M'ords  or 
by  necessary  implication.  The  appellants'  contention,  wliich  has 
been  very  ably  presented  by  Mr.  Gordon,  amounts  to  this :  Tliat 
under  sec.  2G,  sub-sec.  (ti),  you  find  express  words  by  which  the 
Court  has  jurisdiction  and  power  to  deal  with  all  offences  and  to 
enforce  nil  orders  under  this  Act.  And  the  argument  is  tliat 
those  words  are  plain,  that  the  legislature  has  placed  no  limita- 
tion upon  the  method  of  enforcement,  and  therefore  the  Court  is 
at  liberty  to  enforce  any  order  in  any  manner  it  thinks  fit. 

(1)  (1907)  7  S.R.  (N.S.W.),  143,  at  p.  147. 
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may  be  legitimately  extended  to  that  point,  it  all  depends  on  the 
intention  of  the  legislature,  and  on  the  whole  Statute,  and  the  thk  Mastbr 
question  is,  is  that  the  meaning  here  ?  There  was  a  case  before  the  ^^^^^}^. 
Privy  Council — Buckley  v.  Edwards  (1)  in  which  the  question  ^^^J'?J  ^^ 
at  issue  was  the  meaning  of  words  giving  the  Executive  power  to  v. 

appoint  Judges  in  New  Zealand :   "  Such  other  Judges  as  His       

Excellency    ....    shall  from  time  to  time  appoint."     It  was      '«*•«■  J- 

urged  there  that  these  words  were  unqualified.     Lord  HeracheU 

in  delivering  the  judgment  of  the  Privy  Council,  after  referring 

to  certain  weighty  considerations  that  had  been  advanced  why 

that  power  should  not  be  unqualified,  said  (2) : — "  Nevertheless, 

weighty  as  these  considerations  are,  if  the  natural  meaning  of 

the  general  words  used  be  to  confer  the  power  contended  for,  and 

if  there  be  no  other  provisions  in  the  Act  showing  that  this  was 

not  the  intention  of  the  legislature,  effect  must  be  given  to  the 

enactment  without  regard  to  the  consequences.      But  it  cannot 

be  disputed  that  it  is  legitimate  to  read  every  pai-t  of  an  Act 

in  order   to  see   what  construction  ought  to  be  put  upon  any 

particular  provision  contained  in  it." 

Applying  that  rule  to  this  case,  what  do  we  find  ?  That  the 
Court  is  a  Court  to  settle  industrial  disputes,  and  its  powers  must 
be  taken  to  be  ancillary  to  that  object.  It  is  not  a  Court  of  the 
oi-dinary  type.  It  consists  of  a  Judge  and  two  laymen.  If  the 
powers  are  to  be  stretched  to  the  extent  contended  for,  then  they 
are  not  only  as  great,  but  more  absolute,  than  those  of  any  other 
Court,  for  this  reason — that  by  sec.  26,  sub-sec.  (a),  its  jurisdiction 
is  to  hear  and  determine  according  to  equity  and  good  conscience. 
Under  sub-sec.  (p)  it  has  power  to  demand  and  "  call  for  such 
evidence  as  in  good  conscience  it  thinks  to  be  the  best  available 
whether  strictly  legal  evidence  or  not." 

By  sec.  32  no  power  exists  of  appeal  or  review  of  its  decisions, 
always  supposing,  of  course,  they  are  within  its  jurisdiction  and 
not  contrary  to  natural  justice.  When  all  those  considerations 
are  taken  into  account,  is  it  not  in  the  highest  degree  improbable 
that  the  legislature  intended  to  incorporate  in  the  powers  that 
were  expressly  given  to  it  the  old  doctrine  of  the  Courts   of 

(1)  (1892)  AC,  3S7.  (2)  (1892)  A.G.,  387,  at  p.  397. 
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H.  C.  OP  A.  Westminster — that  non-payment  of  money  costs  was  a  matter  in 
the  nature  of  a  contempt  to  be  met  by  imprisonment,  by  the 

'J'HF  Maotkr  arrest  of  the  person  ? 

TAKERs^^As-       ^  ^^  ^^^  think  it  a  fair  conclusion  to  arrive  at,  and  I  think, 

80CIATI0N  OF  looking  at  rule  75  along  with  rule  76  and  Form  22,  it  was 
I'.  clearly  intended  that  the  process  applicable  to  rule  75  was  not 

'    one  in  the  nature  of  contempt.     Therefore  I  can  find  no  indica- 

isaacs  J.       tion,  SO  far,  that  the  meaning  contended  for  was  intended  to  be 
given  to  the  word  "  enforce  "  by  the  legislature. 

But  I  do  find  in  the  Act  what  seem  to  be  indications  to  the 
contrary.  I  shall  mention  some  of  them.  Wherever  you  find 
penalties  mentioned  in  the  Act  the  reference  is  to  money 
penalties.  There  is  nothing  that  has  been  pointed  to,  or  that  I  can 
find,  where  the  Court  has  power  to  impose  a  penalty,  under  any 
circumstances  by  way  of  imprisonment,  except  that  which  may  be 
necessarily  implied  in  the  case  of  a  brearch  of  injunction.  Injunc- 
tion would  be  absolutely  nugatory  unless  the  Court  had  power 
of  enforcing  its  orders  in  such  a  way. 

Sec.  37  provided  the  mode  of  obtaining  satisfaction  for 
penalties  and  fines,  but  so  far  as  I  can  see,  there  is  nothing  to  be 
found  on  the  face  of  that  section  beyond  the  power  given  to  sue 
for  the  recovery  of  fines  and  penalties. 

Sec.  40  provides  that  where  an  award  or  order  of  the  Court,  or 
an  industrial  agreement,  binds  specifically  a  corporation,  &c., 
"  any  property  .  .  .  shall  be  available  to  answer  such  award, 
order,  or  agreement,  and  any  process  for  enforcing  the  same,"  and 
then  it  provides  for  contribution  by  members,  and  limits  the 
amount  of  personal  contribution.  No  member  is  to  be  liable  for 
more  than  £10,  a  very  significant  limitation  protecting  him  from 
payment  of  a  greater  amount  than  £10.  The  same  thing  is  to  be 
found  in  sec.  12,  under  which  this  order  is  made.  In  sec  45, 
where  the  Governor  is  given  power  to  make  regulations,  sub-sec. 
(j)  provides  that  penalties  may  be  fixed  by  regulations,  and  the 
penalty  for  breach  of  them  must  not  exceed  £20,  and  that  is  to  be 
recovered  in  a  summary  way  in  the  Court  of  Petty  Sessions,  and 
nowhere  can  you  find  express  power  of  imprisonment.  I  attach 
a  great  deal  of  importance  to  sec.  31  where  power  is  given  the 
Court,  or  on  the  written  authority  of  the  Court,  to  **  enter  any 
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performance  of  its  functions,  and  any  pe^^son  who  hinders  or 

obetmcts — which  is  ordinarily  looked  upon  as  contempt  of  Court  thb  Master 

-is  liable  to  a  penalty.  tak,"^^^,- 

That  is  the  place  where  you  might  expect  to  find  imprisonment.  ®*^-*^^  ^' 
The  legislature  has  said  here 'that  "any  person  who  hinders,  or  v. 

obstructs  the  Court  shall  for  every  such  offence,"  and  then  pro-       

Tides  the  prescribed  punishment.  He  shall  be  liable  to  a  penalty  '"^^  '• 
not  exceeding  £5.  Well,  if  in  a  case  of  that  kind,  where  there  is 
a  direct  hindrance  of  the  Court  in  the  performance  of  its  func- 
tions, and  that  hindrance  or  obstruction  is  stigmatized  as  an 
offence,  there  is  no  penalty  of  imprisonment,  and  you  find  in  sec. 
26,  sub-sec  (n),  that  the  legislature  has  contented  itself  with  a 
monetary  penalty,  how  can  you,  then,  say  that  it  is  a  legitimate 
deduction,  or  necessary  implication  in  sec  26,  sub-sec.  (n)  that 
any  person  who  simply  fails  to  pay  money,  whether  he  is  able  to 
pay  or  not,  may  be  punished  with  indefinite  imprisonment  ?  I 
cannot  see  that  myself. 

I,  therefore,  come  to  the  conclusion — from  the  nature  of  the 
Court,  the  nature  of  its  functions,  the  express  provisions  of  the 
Act,  contenting  itself  with  references  to  penalties  of  a  pecuniary 
nature,  and  the  absence  of  express  power  of  imprisonment — that 
imprisonment  was  not  intended  as  a  means  of  enforcing  an  order 
for  payment  of  money.  On  those  grounds,  concurring  as  I  do  in 
what  has  fallen  from  my  learned  brothers,  I  agree  that  the 
judgment  appealed  from  was  right,  and  that  this  appeal  should 
be  dismissed. 

Appeal  dismissed  with  costs. 

Solicitors,  for  the  appellants,  Pigott  &  Stinson. 
Solicitor,  for  respondent,  R.  J.  M.  Foord. 

C.  A.  W. 
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[PRIVY  COUNCIL.] 

THE  COMMISSIONERS  OF  TAXATION 
NEW  SOUTH  WALES 


■} 


Appellaxts  ; 


A!ID 


BAXTER    . 


THE  ATTORNEY-GENERAL  FOR  THE 
COMMONWEALTH  OF  AUSTRALIA 


} 


Respondent  ; 


Intervenant. 


WEBB 


Appellant  ; 


AND 


FLINT 


Respondent  ; 


THE  ATTORNEY-GENERAL  FOR  THE 
COMMONWEALTH  OF  AUSTRALIA 


} 


Intervenant, 


on  appeal  from  the  high  court  of 

australia. 


Privy 

C'ODNOIL* 

1907. 

Xooember  28. 

1908. 
January  14. 


Special  leave  to  appeal  from  High  Court — Reasons  for  refusing — Qtustion  not  again 
raisable — Sum  in  dispute  inconsiderable  in  amount. 

Special  leave  to  appeal  from  a  decision  of  the  High  Court  will  not  be 
granted  by  the  Privy  Council  where  the  question  in  controversy  cannot  be 
raised  again,  and  where  the  sums  actually  in  dispute  or  indirectly  afifected  are 
inconsiderable  in  amount. 

Petitions  for  special  leave  to  appeal  from  the  judgments  of  the  High  Court 
in  Baxter  v.  Commissioners  of  Taxation,  Ntw  South  Wales,  4  C.L.R.,  1087,  and 
Flijit  V.  Wtbh,  4  C.L.R.,  1178,  dismissed. 

*     Present.— Lord  Loreburn  L.C.  ;  The  Earl  of  Halsbury  ;  Lord  Macnaghten; 
Lord  Robertson  ;  Lord  Atkinson  ;  Lord  Collins  ;  and  Sir  Arthur  Wilson. 
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Petitions  for  special  leave  to  appeal  to  His  Majesty  in  Council 
from  the  decisions  of  the  High  Court :  Baxter  v.  Commiasioners 
of  Taxation,  New  South  Wales  (1) ;  Flint  v.  Webb  (2). 

The  judgment  of   their  Lordships   was  delivered  by 

Lord  Lorebubn  L.C.  Their  Lordships  intimated  on  28th 
November  last  that  they  would  state  the  reasons  why  they  were 
Qoable  to  advise  His  Majesty  to  grant  special  leave  to  appeal. 

The  dispute  between  the  parties  was  whether  or  not  one  of  the 
Australian  States  could  impose  income  tax  upon  a  salary  paid  by 
the  Commonwealth  to  its  officers,  or  to  a  Member  of  the  Common- 
wealth Parliament,  resident  in  such  State.  There  had  been 
decisions  of  State  Courts  in  the  affirmative.  The  High  Court  of 
Australia  overruled  these  decisions,  and  when  the  whole  matter 
came  before  His  Majesty  in  Council  in  the  case  of  Webb  v. 
Outtrim  (3),  this  Board  took  the  view  that  such  taxation  could 
be  imposed,  therein  differing  from  the  High  Court. 

Thereafter,  in  the  present  cases,  the  High  Court  entertained 
fresh  appeals,  and  adhered  to  their  former  view. 

The  petitioners  applied  that  special  leave  should  be  given  to 
appeal  to  His  Majesty  in  Council  from  that  last  determination  of 
the  High  Court. 

Before  these  petitions  could  be  heard  by  their  Lordships  an 
Act  of  the  Commonwealth  was  passed  expressly  authorizing 
States  to  impose  taxation  of  the  kind  in  question,  so  that  the 
controversy  cannot  be  raised  again. 

The  sums  actually  in  dispute  or  indirectly  affected  are  incon- 
siderable in  amount. 

In  these  circumstances  it  would  not  be  in  accordance  with  the 
practice  of  this  Board  to  advise  His  Majesty  to  grant  special  leave 
to  appeal. 

There  will  be  no  order  as  to  the  costs  of  these  petitions. 


Pbivy 
Council. 

1907. 

Commis- 
sioners OF 
Taxation 

(N.S.W.) 

V. 

Baxter. 


Webb 

V. 

Flint. 


(1)  4C.L.R.,  1087. 


(2)  4C.L.K.,  1179. 
(3)  (1907)  A.C.,  81. 
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UTICK 

Respondent, 


Appellant ; 


AMD 


UTICK 

Petitioner, 


Respondent. 


ON  appeal  from  the  supreme  court  of 

NEW  SOUTH  WALES. 
H.  C  op  a.    Petition  for  dissolution  of  marriage  and  permanent  maintenance  —  Failure  of 


1907. 

Stdnet, 
November  29. 


Griffith  C.J., 

BartOD  and 

Isaacs  JJ. 


respondent  to  enter  appearance  in  suit — Bight  to  be  heard  on  question  o/maiu' 
tejiance. 

In  a  salt  for  dissolution  of  marriage  in  which  the  petitioner  asked  for  an 
order  for  permanent  maintenance,  the  respondent  failed  to  enter  an  appearance 
in  accordance  with  the  rales  of  Court,  but  at  the  hearing  asked  to  be  allowed 
to  be  heard  by  his  solicitor  on  the  question  of  maintenance  only.  The  Judge 
refused  to  hear  the  solicitor,  and  made  an  order  for  the  payment  of  permanent 
maintenance. 

Held,  that,  notwithstanding  the  failure  to  enter  an  appearance  in  the  suit, 
the  respondent,  in  the  absence  of  express  provision  to  the  contrary,  was 
entitled  to  be  heard,  and  the  order  for  maintenance,  having  been  made 
without  hearing  him,  was  bad. 

Order  of  Simpson  J.  directing  the  payment  of  permanent  maintenance  set 
aside. 


Appeal  from  an  order  of  Simpson  J.  in  the  Matrimonial  Causes 
Jurisdiction  of  the  Supreme  Court,  directing  that  permanent 
maintenance  should  be  paid  by  the  respondent  to  the  petitioner 
in  a  suit  for  dissolution  of  marriage. 

The  facts  sufficiently  appear  in  the  judgments  hereunder. 
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AfcManamey,  for  appellant.      It  is  a  general  principle  of  law   ^^  ^-  ^^  ^' 
tiiat  every  person  has  an  unassailable  right  to  be  heard  if  he 
desires  it  when  it  is  sought  to  make  an  order  against  him  :  Smith       Utick 
V.  The  Qtieen  (1).    It  may  be  that  failure  to  comply  with  rules      utick 

as  to  appearance  would  subject  him  to  the  risk  of  having  an       

order  made  against  him,  on  the  assumption  that  he  does  not 
desire  to  oppose  it,  but  if,  before  an  order  is  made,  he  asks  to 
be  allowed  to  appear,  then,  although  the  validity  of  what  has 
already  been  done  cannot  be  affected,  he  should  be  allowed  to  be 
heard,  possibly  upon  terms.  Even  in  the  suit  on  the  main  ques- 
tion, a  respondent  may  be  heard,  though  he  has  failed  to  enter  an 
appearance :  Stow  v.  Stow  (2).  A  fortiori  he  should  be  allowed 
to  be  heard  on  the  subsidiary  question  of  maintenance,  although 
the  main  issues  have  gone  against  him  by  default.  Once  the 
order  is  made  the  respondent  is  bound  for  all  time  unless  he  can 
show  a  change  of  circumstances.  [He  referred  to  MatriTnonial 
Causes  Act,  No.  14  of  1899,  sees.  39, 40,  and  rules  12, 20, 108-116.] 

Curtis,  for  the  respondent.  The  present  case  does  not  involve 
the  general  question  of  the  right  of  a  party  who  has  not  entered 
an  appearance  to  be  heard  vivd  voce,  but  only  the  question 
whether  under  the  particular  circumstances  of  the  case  His 
Honor  rightly  exercised  his  discretion  in  refusing  to  hear  the 
respondent.  A  proper  procedure  is  prescribed  by  the  rules 
for  the  case  of  a  respondent  who  has  failed  to  enter  an  appear- 
ance in  time,  and  wishes  to  do  so  later.  If  that  is  not  adopted 
the  Judge  has  a  discretion  as  to  whether  the  party  in  default 
should  be  allowed  to  appear.  The  respondent  had  not  followed 
the  procedure  prescribed,  and  offered  no  valid  excuse  for  not 
having  done  so. 
[Isouics  J.  referred  to  Bradley  v.  Bradley  (3).] 
Special  leave  should  not  have  been  granted.  There  has  been 
no  denial  of  justice.  At  any  time  within  the  year  the  respondent 
may  apply  to  have  the  amount  reduced.  He  is  merely  paying 
for  his  remissness  in  not  adopting  the  proper  procedure.  The 
effect  of  the  order  was,  not  that  the  respondent  must  pay  the 

(I)  3  App.  Cas.,  614,  at  p.  623.  (2)  9  N.S.  W.  W.N.,  52. 

(3)  3P.D.,47,  atp.  60. 
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H.  C.  OF  A.  amount  ordered  for  all  time,  but  only  until  he  took  the  steps 
open  to  him  to  have  the  amount  reduced.  It  is  a  mere  question 
of  procedure  :  BagnaU  v.  White  (1). 


1907. 
Utick 

V. 

Utick. 

Griffith  C.J. 


Griffith  C.J.  This  is  an  appeal  from  so  much  of  an  order 
made  by  Simpson  J.  in  the  divorce  jurisdiction  of  the  Supreme 
Court  as  directs  that  permanent  maintenance  be  paid  by  the 
present  appellant  to  his  wife,  the  petitioner  in  a  suit  for  dissolu- 
tion of  marriage.  The  appellant  did  not  enter  an  appearance  in 
the  suit,  but  when  the  case  came  on  for  trial  his  solicitor  asked 
to  be  allowed  to  enter  an  appearance,  not  for  the  purpose  of  being 
heard  as  to  the  merits  of  the  suit,  but  only  on  the  question  of 
maintenance.  The  learned  Judge,  in  the  exercise  of  a  discretion 
apparently  conferred  by  the  rules,  refused  to  allow  an  appear- 
ance to  be  entered  at  that  stage,  and  further  refused  to  hear  the 
solicitor  on  the  question  of  maintenance.  It  is,  to  me  at  any  rate, 
novel  that  on  the  trial  of  an  action  a  party  may  not  be  heard  in 
his  defence  either  by  himself  or  by  his  counsel,  even  though  he 
has  not  entered  an  appearance.  I  referred  in  the  course  of  the 
argument  to  the  case  of  a  writ  of  inquiry  after  judgment  by 
default  for  want .  of  appearance.  It  is  novel  to  me  that  a 
defendant  in  a  case  of  that  kind  cannot  be  heard  simply  because 
he  has  not  entered  an  appearance.  In  the  Annvxd  Practice, 
1907,  p.  475,  dealing  with  Order  xxxvi.,  rule  56,  under  the  head 
"  Practice,"  it  is  stated  that,  where  the  defendant  is  in  default  of 
appearance,  "  Some  notice,  besides  filing  in  default,  should  be 
given,  because  a  defendant  to  an  action  for  damages  is  entitled  to 
let  judgment  go  by  default,  and  yet  is  also  entitled  to  receive 
notice  of  the  assessment  of  damages."  There  is  no  authority 
cited  for  that  proposition — probably  because  none  was  necessary, 
the  proposition  being  in  accordance  with  obvious  principles  of 
justice.  As  was  pointed  out  in  the  case  cited  by  my  learned 
brother  laodcs,  an  application  for  maintenance  is  a  separate  and 
independent  application  from  the  application  for  dissolution  of 
marriage.  Upon  what  principle  of  justice  can  it  be  suggested 
that  a  man,  against  whom  an  order  for  maintenance  is  sought,  is 
not  entitled  to  be  heard  on  the  issue  of  what  is  a  proper  amount 

(1)  4C.L.R.,  89. 
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Utick 

V. 

Utick. 
Oiifflth  O.J. 


to  order  to  be  paid  by  him  ?  Is  the  Judge  to  take  the  uncontested  R*  ^«  ®'  ^* 
Fersion  of  the  wife  as  to  her  husband's  means  or  as  to  her  own  ? 
It  seems  to  me  that  a  refusal  to  hear  a  man  under  these  circum- 
stances is  a  violation  of  the  rule  audi  aUeram  partem,  and 
cannot  be  supported.  The  failure  to  enter  an  appearance  in  the 
office  does  not  seem  to  me,  in  the  absence  of  positive  provision  to 
the  contrary,  a  sufficient  reason  for  refusing  to  allow  a  man  to 
defend  himself  by  word  of  mouth.  Even  when  a  man  has 
pleaded  guilty  to  a  criminal  ofience  he  is  allowed  to  be  heard 
before  sentence  is  passed  upon  him.  One  of.  the  consequences  of 
the  appellant's  failure  to  enter  an  appearance  in  the  suit  was 
that  he  was  liable  to  have  an  order  made  against  him  for 
maintenance.  But  for  how  much  ?  Surely  according  to  every 
principle  of  justice  he  was  entitled  to  be  heard  on  that  question. 
I  think,  therefore,  that  the  order  was  wrong  on  that  ground; 
It  may  have  been  a  perfectly  just  order.  But,  to  quote  the 
well-known  epigram  of  Seneca,  "  quwunqiue  aliquid  statuerit, 
parte  iTiavditd  alterd,  cequum  licet  atafuerit,  hand  oequua  fuerity 


Barton  J.    I  concur. 

Isaacs  J.  I  think  that,  once  you  arrive  at  the  position  that 
is  laid  down  by  Lord  Weathwry  in  Sidney  v.  Sidney  (1),  referred 
to  in  Bradley  v.  Bradley  (2),  that  the  application  for  alimony  or 
permanent  maintenance  is  a  totally  distinct  proceeding  for  a 
totally  different  object  from  the  main  question  in  the  suit,  the 
difficulty  here  is  solved.  And  Lord  Westbury  said  at  the  con- 
clusion of  the  passage  quoted  by  Sir  Jarnes  Hannen  (3),  "  In 
fact,  although  it  may  not  be  so  in  terms,  it  is  really  an  order 
pronounced  upon  an  application  to  the  discretionary  power  of 
the  Court,  which  application  can  only  be  made  after  the  other 
and  more  important  jurisdiction  has  been  exercised."  Well,  in 
the  present  case,  in  the  petition,  no  doubt,  notice  was  given  that 
an  application  would  be  made  for  permanent  alimony,  and, 
apparently,  the  respondent  not  wishing  to  contest  the  main 
question,  the  case  was  allowed  to  go  by  default,  and  when  the 


(1)  L.R.,  1  P.  ft  D.,  78.  (2)  3  P.D.,  47. 

(3)  3  P.D.,  47,  at  p.  50. 
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H.  C.  OF  A.  application  for  maintenance  was  made,  the  respondent  said,  in 

^^^       effect,  "  Now  that  that  application  has  been  made,  I  desire  to  be 

Utick       heard  upon  it."     But  he  was  not  allowed  to  be  heard.    This 

Uii<3K.      Court  is  not  in  a  position  to  say  that  the  order  was  just  any  more 

than  His  Honor  was.    The  very  first  principle  of  justice  requires 

that,  when  one  party  comes  into  Court  and  asks  for  an  order,  the 

other  side  should  be  heard,  and  unless  it  is  heard,  no  one  can  tell 

whether  the  order  asked  for  or  made  is  just  or  not    Under  these 

circumstances  there  is  no  alternative  but  to  set  aside  that  portion 

of  the  decree  which  orders  that  permanent  maintenance  be  paid 

by  the  appellant. 

Grifftth  C.J.  The  application  for  maintenance  is  still  pend- 
ing, as  it  has  not  been  properly  heard.  The  case  must  be  re- 
mitted. It  is  left  in  the  position  of  an  application  to  Simpson  J. 
not  yet  heard. 

Appeal  allowed.  Order  appealed  from  dis- 
charged. Case  remitted  to  the  Supreme 
Court. 

Proctor,  for  the  appellant :  -R.  W.  Fraser, 
Proctor,  for  the  respondent :  J,  B.  Frawley, 

C.  A.  W. 
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MITCHELL Appellant; 

Complainant, 

AND 

SCALES Respondent. 

Defendant, 

on  appeal  from  the  supreme  court  of 
new  south  wales. 

Applicability  qf  English  law  in  New  South  Wales— Vagrancy  Act,  5  Oeo,  /F.  c.  83    H.  C.  of  A. 

"Sffecl  qf  Ordinance^  6  Wm.  IV.  No.  6  {N.S.  W,)—Rtj>tal  by  impHcation—         1907. 

9  Geo.  IV.  c.  83.  ^  ^^"^ 

Stdnxt, 

The  provisioDS  of  the  Imperial  Vagrancy  Act,  5  Geo.  IV.  c.  83,  were  never  Dee.  9, 10, 11. 

capable  "  of  beinff  applied  in  the  administration  of  Jastice  *'  in  New  South         

Wales,  within  the  meaning  of  9  Geo.  IV.  c.  83,  see.  24.  Baiton  aod* 

Isaaot  JJ. 

Even  if  any  of  its  provisions  were  ever  in  force  in  New  South  Wales,  the 

Ordinance  6  Wm.  IV.  No.  6,  which  dealt  comprehensively  with  the  sabject 

of  vagrancy  in  New  South   Wales,  had  the  effect  of  either  repealing  by 

implication  those  provisions  of  the  English  Statute  which  dealt  with  the  same 

subject  matter,  or  of  a  legislative  deslaration  that  they  were  not  in  force. 

Quail  Tick  v.  Hinds,  2  C.L.R.,  345,  considered  and  approved. 

Per  OrijfUh  C.J.  and  Barton  J. — In  considering  whether  an  English  Statute 
was  introduced  into  New  South  Wales  by  9  Geo.  IV.  c.  83,  regard  must 
be  had  to  the  suitability  of  the  Statute  as  a  whole  to  local  conditions,  and,  so 
regarded,  6  Geo.  IV.  c.  83  as  a  whole  was  inapplicable,  and  therefore 
never  in  force  in  New  South  Wales. 

Per  Itaacn  J. — Quare,  whether  before  6  Wm.  IV.  No.  6  was  passed 
such  portions  of  5  Geo.  IV.  c.  83,  as  dealt  with  offences  against  society 
in  general,  were  not  in  force  in  New  South  Wales  by  virtue  of  9  Geo.  IV. 
C.83. 

Decision  of  Sly  Acting  J.,  19th  July  1907,  affirmed. 


406  HIGH  COURT  [1907. 

H.  0.  OF  A.  Appeal  from  a  decision  of  Sly  Acting  J.  on  a  special  case  stated 

^^-        under  the  Justices  Act  1902. 
Mitchell        '^^^  respondent,  Mary  Scales,  was  proceeded  against  by  the 
^^'         appellant,  before  a  magistrate,  upon    an    information    which 

alleged  that  she  "  did  unlawfully  pretend  to  one  L.H.C.  to  tell 

the  fortune  of  him  the  said  L.H.C.  by  clairvoyancy  to  deceive 
and  impose  upon  the  said  L.H.C.,"  &c.  At  the  conclusion  of  the 
evidence  the  point  was  taken  on  behalf  of  the  respondent  that 
the  acts  alleged  and  proved  in  evidence  did  not  constitute  an 
offence,  inasmuch  as  the  Imperial  Vagrancy  Act,  5  Geo.  IV.  c. 
83,  which  makes  it  an  offence  to  pretend  to  tell  fortunes,  was  not 
in  force  in  New  South  Wales,  and  there  was  no  local  Act  under 
which  the  respondent  was  liable  to  prosecution.  It  was  cou- 
tended  for  the  prosecution,  that,  notwithstanding  the  decision  of 
the  High  Court  in  Qvxin  Yick  v.  Hinds  (1),  the  Act  5  Geo.  IV. 
c.  83  was  in  force  in  New  South  Wales,  and  that  the  evidence 
supported  the  charge  stated  in  the  information.  The  magistrate, 
following  the  decision  of  the  High  Court,  dismissed  the  informa- 
tion, and  stated  a  case  for  the  opinion  of  the  Supreme  Court, 
whether  his  determination  was  erroneous  in  point  of  law. 

The  special  case  came  on  for  hearing  before  Sly  Acting  J. 
sitting  in  Chambers,  who  held  that  he  was  bound  to  follow  the 
decision  in  Qtuin  Yick  v.  Hinds  (1),  and  dismissed  the  appeal 
with  costs,  19th  July,  1907. 

From  this  decision  the  present  appeal  was  brought  by  special 
leave. 

Pidditigtony  for  the  appellant.  The  case  of  Qwan  Yick  v. 
Hinds  (1),  if  it  rests  upon  the  ground  that,  at  the  date  of  9  Geo.  IV. 
C.83,  there  were  no  Courts  of  Quarter  Sessions  in  New  South  Wales, 
should  be  recouvsidered.  The  Act  4  Geo.  IV.  c.  96,  sec.  19  gave 
power  to  the  Governor  to  establish  Courts  of  Quarter  Sessions  in 
New  South  Wales,  and  the  power  was  exercised  by  proclamation  in 
6  Geo.  IV.  No.  18.  The  first  local  Statute  on  the  subject  of  rogues 
and  vagabonds  was  9  Geo.  IV.  No.  14,  sees.  1,  2,  by  which  persons 
found  in  unlicensed  houses  of  entertainment  were  deemed  to  be 
rogues  and  vagabonds,  but  the  punishment  was  under  6  Geo.  IV. 

(1)  2C.L.R.,345. 


5  C.LR.]  OF  AUSTRALIA.  407 

c  83.  The  law  under  9  Geo.  IV.  No.  14  continued  in  force  until  14  H.  C.  of  A. 

1907 

Vici  No.  23,  which  repealed  and,  in  the  main,  re-enacted  its       s_^ 
provisions.     The  14  Vict.  No.  23  was  consolidated  by  No.  26  of    Mitchell 
1897.      Some  portions  therefore  of  5  Geo.  IV.  c.  83  have  always      scalm. 

been  in  force  here.     It  was  practically  a  consolidation  of  the  law       

of  vagrancy,  and  those  portions  of  it  which  were  not  expressly 
repealed  by  subsequent  local  Statutes  have  remained  in  force  to 
the  present  time.  The  6  Wm.  IV.  No.  6,  which  was  repealed  by 
15  Vict.  No.  4,  covered  part  of  the  same  ground,  but  did  not 
operate  as  a  repeal  of  the  provisions  left  untouched.  It  increased 
the  punishment,  but  did  not  create  new  offences,  and  did  not 
purport  to  be  a  codification.  The  English  law  of  vagrancy  with 
unimportant  modifications,  as  to  punishment  and  machinery,  has 
always  been  in  force  in  New  South  Wales.  The  adoption  of  a 
great  part  of  it  in  6  Wm.  JV.  No.  6  is  some  evidence  that  it  was 
suitable  to  the  conditions  of  the  Colony,  at  any  rate  so  far  as 
the  classification  of  offences  is  concerned.  Fortune  telling  was 
held  to  be  an  offence  here  under  sec.  4  of  9  Geo.  IL  c.  5,  though 
the  procedure  and  punishment  were  different:  R.  v.  Golan  (1), 
An  offence  may  be  within  the  general  law  and  the  provisions  of 
the  Poor  Law  also.  The  Vagrancy  Acts  are  mainly  directed  to 
making  offences  punishable  summarily  which  otherwise  would 
require  an  indictment.  [He  referred  to  Ji.  v.  Giles  (2)  ;  MoTwk  v. 
Hilton  (3).]  The  omission  to  provide  for  this  offence  in  6  Wm.  IV, 
Na  6  is  more  consistent  with  its  having  been  deemed  unnecessary 
to  do  so  owing  to  there  being  already  adequate  provision  for  it. 
[He  referred  to  the  preamble  of  6  Wm.  IV.  No.  6.]  It  should  not 
be  read  as  impliedly  repealing  Statutes  that  create  and  provide 
for  specific  offences :  Attomey-Oeneral  for  New  South  Wales  v. 
Edgley  (4) ;  Aarons  v.  Rees  (5).  No  reason  can  be  suggested 
why  fortune  telling  should  not  be  treated  as  an  offence  in  this 
country.  Even  if  some  of  the  provisions  of  5  Geo.  IV.  c.  83  are 
unsuitable,  the  whole  Statute  should  not  be  discarded.  Fortune 
telling  is  in  a  different  branch  of  the  law  from  the  offences  dealt 
with  in  Quan  Yick  v.  Hinds  (6).     There  is,  and  always  has  been, 

(1)  1  S.C.R.  N.S.  (N.S.W.),  1.  (4)  9  N.S.W.L.R..  157. 

(2)  10  Cox  Cr.  Ca.,  44.  (5)  15  N.S.  W.  W.N.,  88. 

(3)  2  Ex.  D..  268.  (6)  2  C.L.R.,  345. 
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referred  to  Jex  v.  McKinney  (1);  MacDonald  v.  Levy  (2); 
5  Wm.  IV.  No.  10 ;  4  Vict  No.  29 ;  30  Vict  No.  13 ;  15  Vict 
No.  11,  sec.  10;  17  Vict  No.  21,  sec.  88 ;  31  Vict  No.  25,  sec  5.] 

[Griffith  C.J.  referred  to  MicheU  v.  Brown  (3);  Yovle  v. 
Mappin  (4). 

Isaacs  J.  referred  to  Forteacue  v.  Vestry  of  St  Matthew, 
BethnaZ  Green  (5).] 


MiTCHKLL 
V. 

Scales. 


Hammond,  for  the  respondent  5  Geo.  IV.,  c.  83  was  a  mere 
police  provision  and  would  not  be  introduced  on  the  settlement 
of  the  Colony  under  the  common  rule  law :  1  BUic.  CoTam.,  p. 
107  ;  Qaan  Yickv,  Hinds  (6).  Even  if  it  had  been  a  law  capable 
of  general  application,  it  was  not  passed  until  1824,  i,e.,  after  the 
date  of  the  settlement  of  the  Colony.  It  was  not  introduced 
here  by  9  Geo.  IV.  c  83,  sec  24  because  it  was  not  capable  of 
being  applied  here  within  the  meaning  of  that  section.  Its 
provisions  are  in  most  cases  dependent  for  their  efficacy  upon  the 
English  Poor  Laws  and  the  law  as  to  gaols  and  houses  of  correc- 
tion, which  were  never  in  force  in  New  South  Wales.  The 
machinery  for  its  enforcement  never  existed  here.  The  local 
Statut-es  dealing  with  offences  of  a  similar  kind  omit  all  reference 
to  the  machinery  of  the  English  Act,  and  establish  machinery  of 
their  own.  [He  referred  to  5  Geo.  IV.  c  83,  seas.  1-22 ;  4  Geo. 
IV.  No.  28 ;  9  Geo.  IV.  No.  5,  sec  3 ;  4  Vict  No.  29 ;  Slaj>p  v. 
Webb  (7) ;  Ryan  v.  Howell  (8) ;  Reg.  v.  Moloney  (9).] 

Even  if  5  Geo.  IV.  c  83  was  ever  in  force  here,  it  was 
impliedly  repealed  by  6  Wm.  IV.  No.  6.  The  fact  that  that  Act 
dealt  with  the  subject  of  vagrancy  in  a  comprehensive  manner, 
and  made  provisions  totally  dissimilar  to  those  of  the  English 
Statute,  both  as  to  machinery,  classification  of  offences,  and 
punishment,  raises  a  strong  presumption  that  the  legislature 
either  intended  to  repeal  any  existing  Statutes  that  may  have 
been  in  force,  or  deemed  the  English  Statutes  not  to  be  in  force 


(1)  14  App.  Cas.,  77. 

(2)  1  Lcgge,  .S9. 

(3)  1  El.  &  E.,  267. 

(4)  30  L.J.M.C.,  234,  at  p.  237. 

(5)  (1891)2Q.B.,  170. 


(6)  2  C.L.R.,  345,  at  pp.  363,  372. 

(7)  1  S.C.R.  (N.S.W.).  app.  p.  54. 

(8)  1  I^ge,  470,  at  p.  473. 

(9)  1  Legge,  74,  at  p.  80. 
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here  as  being  unsuitable  to  local  conditions,  more  especially  when,   A-  C.  of  a. 
as  in  this  case,  the  local  Statute  was  passed  within  seven  years 
of  9  Geo.   IV.  c   33,  which  is  said  to  have   introduced  the    mitchkll 
English  law  to  the  Colony.     This  presumption  is  strengthened  by      spalks 

the  language  of  the  preamble  which  recites  that  it  is  expedient       

"  to  make  provision,"  not  "  to  make  better  provision  "  for  the 
subject  of  vagrancy.     In  15  Vict.  No.  4,  which  amends  6  Wm. 

IV.  No.  6,  the  intention  of  the  legislature  is  stated  to  be  *'to  make 
more  eflfectual  provision"  &c.  [He  referred  to  Quart  Yick  v. 
Hinda  (1) ;  Rex  v.  Hilaire  (2);  Harris  v.  Davies  (3) ;  Olaaaon 

V.  Egan  (4).] 

Piddington  in  reply,  referred  to  1  Jac.  I.  c.  12  ;  9  Geo.  II.  c.  5, 
see  4 ;  Attomey-Oeneral  for  New  South  Wales  v.  Love  (5). 

Griffith  C. J.  In  this  case  the  Court  is  invited  to  review  the 
considered  judgment  of  the  Court  in  Quan  Yick  v.  Hinds  (6), 
delivered  on  10th  April  1905.  In  that  case  the  Court  held  that 
the  Act  5  Geo.  IV.  c.  83,  passed  in  1823,  commonly  called  the 
Vagrancy  Act,  was  not  one  of  the  laws  introduced  into  New 
South  Wales  by  the  New  South  Wales  Act,  9  Geo.  IV.  c.  83, 
which  came  into  operation  on  Ist  March  1829. 

The  reason  why  the  Court  held  that  the  Act  was  not  in  force 
was  that  there  were  provisions  in  it,  essential  to  its  operation, 
which  could  not  be  applied  at  that  time  in  New  South  Wales. 
The  particular  point  upon  which  all  the  members  of  the  Court 
were  agreed  was  that  the  right  of  appeal  to  the  Quarter  Sessions, 
which  was  a  right  expressly  given  to  a  person  convicted  before 
justices  under  the  Act,  was  not  available.  The  Court  was  informed 
by  counsel  that  at  that  time  there  was  no  law  as  to  Courts  of 
Quarter  Sessions  in  force  in  New  South  Wales.  Since  then  it 
has  been  discovered  that  that  was  a  mistake,  and  that  there  was 
such  a  law  in  force.  Therefore  that  particular  reason  for  holding 
that  the  Act  was  not  in  force  fails.  We  are  asked  now  to  come 
to  the  conclusion  that  the  Act  was  in  force. 

(!)  2C.L.R.,  345,  ftt  pp.  362,  364,  (4)  6  S.C.B.,  (N.S.W.),  85. 

372,  381.  (5)  (IS98)  A.C.,  679,  at  p.  686. 

(2)  (1903)  3  SB.  (N.S.  W.),  228.  (6)  2  C.L.R.,  345; 

(3)  10  App.  Cas.,  279. 
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For  myself,  I  was  of  opinion  that  the  Act  was  not  a  law  which 
was  introduced  into  New  South  Wales  for  other  reasons  also, 
which  I  will  state.  I  was  further  of  opinion  that,  if  it  had  been 
introduced,  it  did  not  continue  in  force  after  1835,  but  was 
repealed  by  implication  in  that  year  by  the  Ordinance  6  Wm.  IV. 
No.  6,  which  was  the  first  local  law  on  the  subject  of  vagrants. 

The  vagrancy  laws  of  England  date  back  to  a  very  early 
period.  I  have  before  me  a  reference  to  a  Statute  of  Henry  VIII., 
by  which  a  vagrant,  after  being  whipped,  was  to  take  an  oath 
that  he  would  return  to  the  place  where  he  was  born,  and  remain 
there  for  a  period  of  three  years,  and  there  labour  as  a  clean 
man  ought  to  do.  Persons  found  a  second  time  in  a  state  of 
vagrancy  were  not  only  to  be  whipped,  but  were  to  have  the 
upper  part  of  the  gristle  of  their  right  ear  cut  off.  For  a  third 
offence  the  penalty  was  death.  From  time  to  time  after  that 
many  Acts  were  passed  in  England  dealing  with  vagrants, 
amongst  others  the  Act  17  Geo.  II.  c.  6  "  to  amend  and  make  more 
effectual  the  laws  relating  to  rogues,  vagabonds,  and  other  idle 
and  disorderly  persons,'*  &a,  the  scheme  of  which  was  intimately 
connected  with  the  administration  of  the  Poor  Laws.  In  sec 
2  amongst  other  persons  mentioned  were  persons  pretending  to 
be  gipsies,  or  "  wandering  in  the  habit  or  form  of  Egyptians,"  or 
pretending  to  have  skill  in  palmistry,  or  pretending  to  tell 
fortunes.  That  Act  was  amended  by  others,  and  finally,  in  1823, 
the  Act  5  Geo.  IV.  c.  83  was  passed,  which  repealed  all  existing 
laws  as  to  rogues  and  vagabonds,  and  enacted  a  series  of  new 
provisions.  The  scheme  of  that  Act  was  based  entirely  upon  the 
existing  state  of  things  in  England  at  that  time — ^the  County 
organisation  and  County  funds,  the  organization  of  parishes  and 
the  burdens  cast  by  the  Poor  Laws  upon  parishes.  Throughout 
the  Act  continual  reference  was  made  to  those  provisions.  It  is 
true  that  the  Act  dealt  with  many  matters  that  might  have  been 
dealt  with  as  substantive  parts  of  the  criminal  law,  but  the 
legislature  thought  fit  to  deal  with  them  as  part  of  the  law  of 
vagrancy.  I  referred  to  several  of  those  provisions  in  the  case  of 
Qiian  Yick  v.  Hind^  (1),  and  came  to  the  conclusion  that  the 
Act  was  not  suitable  to  the  circumstances  of  New  South  Wales. 

(1)  2C.L.R.,  345. 
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I  said  (1)  what  I  will  now  repeat : — "  That  if  the  general  pro 
visions  of  a  Statute  were  not  unsuitable  to  the  conditions  of  the 
Colony,  the  mere  fact  that  some  minor  or  severable  provisions 
oould  not  come  into  operation  owing  to  local  circumstances  is  not 
a  snfficient  reason  for  denying  the  applicability  of  the  Statute  as 
a  whole.  On  the  other  hand,  if  the  general  provisions  of  a 
Statute  were  inapplicable,  it  would  seem  to  follow  that  it  is  not 
competent  to  select  a  particular  provision  of  the  Statute  which  if 
it  stood  alone  might  be  applicable,  and  to  say  that  it  is  therefore 
applicable." 

I  still  think  that  a  correct  statement  of  the  law.  The  question 
to  be  considered  is,  not  whether  such  a  law  might  reasonably 
have  been  then  enacted  in  New  South  Wales,  but  whether  the 
provisions  of  the  Statute,  regarded  as  a  whole,  were  so  applicable 
to  New  South  Wales  as  to  be  incorporated  in  its  law.  You  can- 
not select  one  isolated  provision  and  say  that  that  alone  is  such 
as  might  have  been  made  law  in  New  South  Wales.  That  is  not 
the  correct  doctrine.  I  adhere  to  the  opinion  that  the  whole 
stnicture  of  the  Act  shows  that  it  was  not  applicable  to  New 
South  Wales. 

It  was,  however,  contended  that  the  subject  matter  of  the  Act 
was  of  such  a  nature  that  it  was  suitable  to  the  conditions  of  the 
Colony,  and  that  that  was  shown  conclusively  by  the  fact  that 
in  1835  the  Ordinance  6  Wm.  IV.  No.  6  was  passed  by  the 
Governor  and  Legislative  Council  of  New  South  Wales,  which 
dealt  to  a  very  large  extent  with  the  same  subject.  That,  it  was 
said,  shows  that  the  law  was  suitable  to  be  applied  to  New 
South  Wales.  In  my  opinion  it  shows  that  the  Governor  and 
Legislative  Council  were  of  opinion  that  this  subject  matter 
needed  to  be  dealt  with  by  legislation,  and,  so  far  from  showing 
that  the  English  law  was  in  force,  it  seems  to  me  to  indicate 
exactly  to  the  contrary.  As  I  pointed  out  in  Quan  Tick  v. 
Hinds  (2),  the  Act  or  Ordinance  6  Wm.  IV.  No,  6  recited  that 
"  it  is  expedient  to  make  provision  for  the  prevention  of  vagrancy 
and  for  the  punishment  of  idle  and  disorderly  persons  and  rogues 
and  vagabonds  in  the  Colony  of  New  South  Wales  " — not  that  it 
was  expedient  to  make   "  better "   provision   for   that  purpoee. 

(1)  2  C.L.R. ,  345,  at  p.  364.  (2)  2  C.L.R. ,  .345,  at  p.  363. 
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H.  C.  OF  A.  That  indicates,  if  anything,  that  the  Governor  and  Legislative 
^^''  Council  thought,  not  that  the  English  law  had  been  introduced 
into  New  South  Wales,  but  that  it  had  not.  Apart  from  that,  I 
think  it  is  a  very  serious  thing  to  ask  this  Court,  after  a  lapse 
of  so  many  years — from  1829  to  1903  or  1904 — during  which 
it  has  never  occurred  to  anybody  that  this  Act  was  in  force,  to 
say  that  it  was.  I  think  that  the  opinion  of  the  Governor  and 
Legislative  Council  in  1835  on  such  a  matter  is  entitled  to  very 
great  weight.  One  member  was  Sir  Francis  Forbes.  There  is 
nothing  to  indicate  that  he  thought  that  the  Act  was  in  force  in 
New  South  Wales.  If  he  had,  he  would  probably,  as  legal  adviser 
to  the  Government,  have  caused  the  Ordinance  6  Wm.  IV.  No.  6, 
to  be  couched  in  very  different  language.  I  adhere,  therefore,  to 
the  opinion  that  the  EInglish  Statute  never  became  part  of  the 
law  of  New  South  Wales. 

In  Quan  YicJc  v.  Hhids  (1),  I  expressed  the  further  opinion  that 
the  Ordinance  6  Wm.  IV.  No.  6  ought  to  be  read  either  as  a 
legislative  declaration  that  it  was  not  in  force,  or  as  a  codifica- 
tion of  the  law  on  the  subject,  in  exercise  of  the  power  conferred 
by  sec.  24  of  the  Act  9  Geo.  IV.  c.  83  to  declare  whether  a  Statute 
was  to  "  be  deemed  to  extend  to  New  South  Wales,  or  to  make 
and  establish  such  limitations  and  modifications  of  its  provisions 
as  might  be  deemed  expedient." 

It  is  contended  that  a  law  cannot  be  repealed  by  silence.  I 
concede  that.  But  it  may  be  repealed  by  necessary  implication, 
and  I  think  that  the  cases  of  MiclieU  v.  Brown  (2),  Ywde  v. 
Mappin  (3),  and  Fortescue  v.  Vestry  of  St  Matthew,  Bethnal  Green 
(4),  establish  this  proposition,  that  when  by  a  Statute  the  elements 
of  an  offence  are  re-stated,  and  a  different  punishment  is  indicated 
for  it,  that  is  a  repeal  by  implication  of  the  old  law.  Both  these 
conditions  apply  to  the  present  case. 

For  this  purpose  I  will  assume  that  the  Act  5  Geo.  IV.  c.  83 
was  in  force  in  New  South  Wales.  The  local  legislature  in  1835 
undertook  to  deal  with  the  subject  in  the  Ordinance  which  I 
have  already  cited.  The  English  Act  dealt  with  three  offences- 
being  an  idle  and  disorderly  person,  being  a  rogue  and  a  vagabond, 


(1)  2C.L.R.,345. 

(2)  1  El.  &  E.,  267  ;  28  L.J.M.C.,  53. 


(3)  30  L.J.&r.C.,  234,  ftt  p.  237. 

(4)  (1891)2Q.B.,  170. 
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and  being  an  incorrigible  rogue — and  defined  the  elements  which   H-  ^'  ^'  ^• 

constituted  each  offence.      The   New  South   Wales   Ordinance 

did  the  same,  and  defined  the  elements  which  constituted  each 

offence,  modifying  the  provisions  of  the  Ekiglish  Act  to  suit  the 

obvious  conditions  of  a  new  country.     The  punishments  inflicted 

in  the   English  Statute   were,  respectively,  one   month,  three 

months  and  six  months  imprisonment.    The  punishments  inflicted 

by  the  local  Ordinance  were  three  months,  six  months  and  one 

year.    One  mode  of  committing  the  oflfence  of  being  a  rogue  and 

a  vagabond  under  the  Ekiglish  Act  was  this  (sec.  4)  : — "  Every 

person  wandering  abroad  and  lodging  in  any  bam  or  outhouse, 

or  in  any  deserted  or  unoccupied  building,  or  in  the  open  air,  or 

under  a  tent,  or  in  any  cart  or  wagon,  not  having  any  visible 

means  of  subsistence,  and  not  giving  a  good  account  of  himself 

or  herself."     This  was  obviously  aimed  at  gipsies. 

Such  provisions,  applied  to  New  South  Wales  in  1829,  would 
have  been,  I  think,  absurd.  Persons  of  that  sort  in  England 
might  be  called  rogues  and  vagabonds.  They  were  certainly 
vagabonds  and  generally  rogues.  They  might  be  said  to  be 
vagabonds  in  New  South  Wales,  but  not  necessarily  rogues.  But 
the  local  legislature  in  6  Wm.  IV.  No.  6,  sec.  2,  gave  a  very 
different  definition : — *'  Every  person  not  being  a  black  native  or 
the  child  of  any  black  native  who  being  found  lodging  or 
wandering  in  company  with  any  of  the  black  natives  of  this 
Colony  shall  not  being  thereto  required  by  any  justice  of  the 
peace  give  a  good  account  to  the  satisfaction  of  such  justice  that 
he  or  she  hath  a  lawful  fixed  place  of  residence  in  this  Colony 
and  lawful  means  of  support  and  that  such  lodging  or  wandering 
hath  been  for  some  temporary  and  lawful  occasion  only  and  hath 
not  continued  beyond  such  occasion,"  &c.  And  the  person  who 
fulfilled  those  conditions  was  not  declared  to  be  a  rogue  and 
vagabond,  but  to  be  an  idle  and  disorderly  jperson.  I  think  I 
have  said  enough  to  show  that  in  this  Act  the  elements  of  the 
three  oifences  were  re-stated,  and  I  have  pointed  out  the  differ- 
ence in  the  punisliment  indicated.  In  my  opinion,  this  is 
sufficient  to  establish  that,  if  the  Act  in  question  was  ever  in 
force  in  New  South  Wales,  it  was  repealed  by  the  Ordinance 
6  Wm.  IV.  No.  6. 
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Scales. 


Barton  J. 


Barton  J.  In  the  case  of  Quan  Yick  v.  Hinds  (1),  I  had 
grave  doubts  whether  the  Act  5  Geo.  IV.  c.  83  could  apply  to 
New  South  Walea  In  the  additional  light  which  has  been  cast 
upon  the  subject  by  the  researches  of  Mr.  HarriTnond  and  Mr. 
Piddingtmi  I  find  my  doubts  entirely  removed.  I  think  that,  in 
the  first  place,  the  enactment  in  itself  was  not  applicable  in  this 
Colony  in  a  judicial  sense.  That  is  to  say,  it  is  coupled  with 
machinery  that  could  not  well  be  put  in  motion  in  this  State 
without  additional  legislation,  and  it  has  required  additional 
legislation  to  make  the  provisions  applicable  at  all.  In  that 
legislation  the  operation  of  the  laws  dealing  with  fortune  telling 
and  vagrancy  has  been  left  out. 

In  neither  of  the  Acts  6  Wm.  IV.  No.  6,  and  15  Vict.  No.  4,  is 
there  any  reference  to  the  vagrant  laws  of  England.  In  these 
circumstances  I  entirely  agree  with  the  Chief  Justice  in  his 
exhaustive  judgment,  to  which  I  think  it  is  quite  unnecessary  to 
add  anything  more.  I  therefore  agree  in  the  opinion  that  this 
appeal  must  be  dismissed. 


Isaacs  J.  I  also  think  this  appeal  must  be  dismissed.  I  desire 
not  to  express  any  decided  opinion  as  to  whether  the  Act  5  Geo. 
IV.  c.  83  was  in  force  as  to  some  of  its  provisions.  As  to  others 
it  clearly  never  was.  But  as  to  certain  of  its  provisions — as,  for 
instance,  those  regulating  certain  conduct  such  as  personal 
indecency,  exposing  certain  indecent  pictures  in  public,  public 
betting,  being  on  premises  with  burglarious  instruments,  intent 
to  commit  a  felony,  and  other  matters  which  are  offences  against 
society  at  large — if  I  had  to  consider  that  question,  I  should 
desire  further  time  in  which  to  do  so. 

But  I  am  quite  clear  that,  from  the  moment  Ordinance,  or  Act 
6  Wm.  IV.  No.  6  was  passed,  there  was  no  valid  reason  for  saying 
that  any  part  of  the  Act  5  Geo.  IV.  c.  83  was  in  force  in  New 
South  Wales.  The  Ordinance  in  question  was  passed  very 
shortly  after  the  Charter  of  Jvustice,  1835.  By  its  title  it 
assumes  to  make  provision  which,  in  the  absence  of  qualifying 

(1)  2C.L.R.,345. 
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words,  I  take  to  be  ample  provision — such  as  the  New  South   H-  ^-  ^^  '^• 
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Wales  legislature  then  thought  proper  for  the  circumstances  of 
the  Colony.  That  legislature  had  before  it  the  Act  of  Geo.  IV., 
and  followed  it  in  most  particulars,  modifying  those  particulars 
to  suit  existing  circumstances,  and  deliberately  omitting  from 
that  Act  any  mention  of  fortune  tellers.  There  is  no  doubt  that 
the  omission  was  deliberate.  There  is  no  contention  that  it  was 
not  deliberate,  but  it  is  urged  for  the  appellant  that  the  omission 
was  deliberate  because  it  was  desired  to  preserve  the  law  in  New 
South  Wales  with  regard  to  foi-tune  tellers,  which  was  then 
conceived  by  the  legislature  to  be  already  in  force,  and  to  leave 
fortune  tellers  to  the  operation  of  the  English  Statute,  although 
every  other  instance  of  the  several  groups  was  dealt  with  subse- 
<|uently  by  the  legislature  in  New  South  Wales,  and  a  different 
punishment  attached  to  the  two  first  groups.  But  I  think  the 
punishment  of  one  year  and  whipping  in  the  case  of  men  was 
adhered  to  in  the  case  of  incorrigible  rogues. 

Now,  I  think,  as  to  the  application  of  the  maxim  "  Expressio 
unius  e>it  exclusio  alteriiLs"  this  is  a  very  proper  instance 
to  apply  it,  and  it  is  difficult  to  think  otherwise  looking  at 
the  Oixlinance,  which  not  only  enumerated  the  categories  of 
conduct  which  might  constitute  one  or  other  of  the  three  classes 
of  offences — idle  and  disorderly  persons,  rogues  and  vagabonds, 
and  incorrigible  rogues, — but  set  out  the  charge,  and  provided  a 
full  and  complete  manner  for  hearing  a  case,  punishing  offenders, 
allocation  of  fines,  &c.,  which  would  have  been  quite  unnecessary 
if  the  contention  of  the  appellant  was  correct,  namelj^,  that  all 
that  was  desired  to  do  was  to  alter  the  punishment. 

Not  only  did  the  legislature  assume  to  make  provision — 
not  further  provision,  or  additional  provision,  but  provision — for 
the  cla.ss  of  cases  indicated,  but  a  later  Act,  15  Vict.  No.  4,  was 
passed  which  was  called  an  Act  for  the  more  effectual  prevention 
of  vagrar.cy  and  the  punishment  of  rogues  and  vagabonds,  &c.,  in 
the  Colony  of  New  South  Wales.  It  stated  that  the  Act  of  6 
Wm.  IV.  No.  6,  was  repealed.  Not  a  single  word  is  found  in  that 
Act  about  repealing,  or  altering,  or  changing  the  position  of 
fortune  tellers  in  the  Act  of  Geo.  IV.,  and  the  argument  of  the 
appellant,  perforce,  conveys  that  the  legislature  was  still  deter- 
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^^*^       Statute,  and  for  some  reason,  which  has  never  been  suggested, 
Mitchell    and  I  do  not  think  could  be  suggested,  the  legislature  intended  to 
Scales.      l^^'Ve  fortune  tellers  to  the  same  punishment  as  was  allowed  by 
the  English  Act. 

The  new  Act  15  Vict.  No.  4  increased  the  punishment  of  idle 
and  disorderly  persons  to  a  maximum  of  two  years.  That  related 
to  rogues  and  vagabonds ;  but  when  it  came  to  deal  with  incor- 
rigible rogues,  it  omitted  to  mention  the  whipping,  so  that 
thenceforth  there  was  no  power  to  administer  a  whipping  as 
punishment  for  incorrigible  rogues.  Up  to  that  point  the  argu- 
ment must  be  that  it  was  intended  to  be  more  lenient  to  fortune 
tellers  than  to  others.  Now  the  argument  must  be  that  it  was 
intended  to  be  more  severe,  because  the  legislature  must  have 
intended,  if  the  argument  was  right,  to  leave  them  still  open  to 
be  whipped  if  men,  and  to  abolish  that  punishment  altogether  in 
other  cases  now  called  vagrancy.  That  seems  to  me  to  savour 
of  inconsistency. 

When  the  legislature  of  1901  passed  the  Vagrcint  Act  (No.  13) 
it  entitled  the  Act  "  an  Act  to  consolidate  the  Acts  for  the  pre- 
vention of  vagrancy,"  and  one  would  imagine  that  meant  the 
consolidation  of  the  whole  of  the  Statute  law  rehfting  to  vagrancy 
in  force  in  New  South  Wales.  No  mention  is  made  of  fortune 
tellers,  and  yet  the  argument  still  continues  that  the  legislature, 
as  it  did  in  1835,  and  intermittently  since,  persevered  in  its 
original  intention  to  leave  fortune  tellers  to  the  Act  9  Geo.  IV. 
Again,  in  1902,  in  Act  No.  74,  the  same  thing  was  done. 

I  look  upon  the  Act  6  Wm.  IV.  No.  6  as  an  indication  by  the 
legislature,  then  thoroughly  well  acquainted  with  the  condition 
of  the  country,  in  their  reference  to  the  Act  9  Geo.  IV.  a  83, 
either  that  they  did  not  think  that  the  English  Act  was  in  force 
at  all,  or  that  they  had  determined  that  it  should  not  thenceforth 
be  in  operation  here,  but  that  the  only  law  in  regard  to  the 
subject  matter  they  were  dealing  with  should  be  their  own  law. 
Therefore,  quacunque  via,  I  should  say  that  the  Act  5  Geo.  IV. 
c.  83  could  not  be  said,  after  that  period,  to  be  in  force. 

It  has  been  urged  that  there  was  no  implied  repeal.  It  is  very 
hard  to  formulate  a  rule  which  will  apply  to  every  case  of  implied 
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repeal.  Each  Act  which  is  relied  upon  as  a  repeal  must  be  con 
sidered  to  see  whether  its  necessary  implication  is  to  abrogate  the 
former  law.  See  the  expressions  used  in  the  judgment  in  Michell 
V.  Brown  (1),  and  the  cases  there  cited.  The  principle  is  stated 
very  well  in  an  American  decision  which  I  cite  because  it  expresses 
my  own  view  perhaps  better  than  I  could  express  it  myself. 

In  Norris  v.  Crocker  (2),  Mr.  Justice  Catron  said  : — '*  As  a 
general  rule  it  is  not  open  to  controversy,  that  where  a  new  Statute 
covers  the  whole  subject  matter  of  an  old  one,  adds  offences,  and 
prescribes  different  penalties  for  those  enumerated  in  the  old  law, 
that  then  the  former  Statute  is  repealed  by  implication ;  as  the 
provisions  of  both  cannot  stand  together." 

Now  the  subject  matter  of  the  Ordinance  of  6  Wm.  IV.  was  the 
three  offences,  idle  and  disorderly  persons,  rogues  and  vagabonds, 
and  incorrigible  rogues.  That  subject  matter  was  divided  into 
three  groups,  and  what  are  called  vagrancy  offences  were  arranged 
categorically  under  the  various  groups.  The  Ordinance  therefore 
dealt  with  precisely  the  same  matter  as  the  Act  of  5  Geo.  IV.,  but 
it  added  offences  and  omitted  offences,  and  prescribed  different 
penalties  for  some  of  those  under  the  old  law.  Therefore,  looking 
at  the  two  Acts,  I  should  say  that  the  necessary  implication  is  that 
one  was  intended  to  stand  in  the  place  of  the  other. 

In  my  opinion  the  inevitable  conclusion  is,  looking  at  the 
Act  6  Wm.  IV.  No.  6,  it  was  intended  as  a  substitute  for  the  pro- 
visions which  prevailed  in  England  under  the  Act  6  Geo.  IV., 
and,  whether  that  Act  of  5  Geo.  IV.  c  83  was  to  be  taken  as 
being  in  force  here  or  not,  the  result  is  the  same.  It  seems  to 
me,  therefore,  that — without  my  entering  upon  the  question  of 
the  original  operation  of  the  Act  of  5  Geo.  IV.  in  this  State,  as  to 
which  I  offer  no  opinion,  and  do  not  dissent  from  the  observa- 
tions that  have  fallen  from  my  learned  brothers — this  appeal 
must  be  dismissed. 

Appeal  dismissed  with  costs. 

Solicitor,  for  the  appellant.  The  Groivn  Solicitor  for  New  South 
Wales. 
Solicitors,  for  the  respondent,  Aitken  &  AitkeU' 
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THE  COMMONWEALTH  OF  AUSTRALIA        Respondent. 
Defendant, 

ON  appeal  from  a  judge  exerc  ising  the  original 

JURISDICTION  OF  THE  HIGH  COURT. 

H.  C.  of  a.  Resumption  of  land — Valuation — Wtight  of  evidence — Procedure — Pieading—PUa 

1906.  ^f  Payment  into  Court — Admi^ision  of  value  pro  tatUo— Costs — Property  for 

^.^,— ^  Public  Purposes  Acq\iisition  Act  1901,  {Xo.  13  o/"  1901),  sees,  14,  15,  16,  17— 

Perth,  Pules  of  High  Court,  Order  XVI L,  r.  3  ;  Order  X  VIIL,  r.  5. 

15   16  '2*2.*  Where,  in  an  action  for  compensation  under  the  Property  for  Ptiblic  Pur- 

pnses  Acquisition  Act  1901,  issue  has  been  joined  upon  a  plea  of  payment  into 

Higgins  J.  Court  without  denial  of  liability,  the  only  issue  is  whether  the  amount  paid 

IQQ-  in  is  sufficient,  and  the  plaintiff  is  entitled  to  that  sum  in  any  erentt. 

'    *^  In  assessing  the  value  of  land  resumed  under  the  Act,  the  basis  of  valaation 

Perth 

'  should  be  the  price  that  a  willing;  purchaser  would  at  the  date  in  question 

Oct  *^3  24 

*^  "  '      '  have  had  to  pa}'  to  a  vendor  not  unwilling,  but  not  anxious,  to  sell. 


Griffith  c  J     Appeal  from  the  judgment  of  Higgins  J.  exercising  the  original 
ws  JS;*'   jurisdiction  of  the  High  Court. 

The  Commonwealth  in  1905  resumed  the  plaintiff's  land  by 
proclamation  under  the  Property  for  Public  Purposes  Acquisi- 
tion Act  1901,  sees.  6,  7,  for  the  purpose  of  erecting  a  fort  for 
the  defence  of  Fremantle  harbour,  and  offered  £2,641  in  compen- 
sation, with  a  formal  notice  of  valuation  under  the  Act.  The 
plaintiff  brought  an  action  in  the  High  Court  under  sec  15 
of  the  Act  claiming  £10,000  as  compensation.     The  Common- 
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interest,  and  issue  was  joined  whether  that  sum  was  enough  to 
satisfy  the  plaintiffs  claim.     At  the  trial  the  only  contest  was  as     Spencer 
to  the  true  value  of  the  land,  and  it  was  not  suggested  by  the    t^b^Com- 
plaintiff  that  he  was  entitled  to  receive  at  the  least  the  amount  monwealth. 
paid  into  Court.     Counsel  for  the  plaintiff  admitted  that  the 
C!ourt  had  power  to  order  the  payment  out  of  Court  to  the 
defendant  of  any  excess  over  the  amount  which  might  be  awarded. 
The  action  was  heard  before  Higgina  J. 

Filkington  K.C.  and  Stawell,  for  the  plaintiff. 

Keetian  A.G.,  and  Northviore,  for  the  defendant. 

HiGGiNS  J.  read  the  following  judgment.     This  is  a  claim  for   Nov.  22,  looc. 
£10,000  compensation  for  land  taken  by  the  Commonwealth  for 
defence  purposes  on  the  22nd  July  1905,  under  the  Property  for 
Public  Purposes  Acquisition  Act  1901.      The  land  is  situated 
at  North  Fremantle,  about  10  miles  from  Perth,  and  contains 

6  acres  1  rood  and  2  perches.  There  are  no  improvements, 
except  a  picket  fence  on  the  boundary,  and  a  rude  building 
to  which  no  one  attaches  any  money  value.  The  plaintiff  is 
entitled  to  receive  an  amount  equivalent  to  the  value  of  the 
premises  as  on  1st  January  1905.  The  land  consists  of  sand- 
hummocks  overlooking  the  Indian  Ocean.  It  has  no  grass ;  and 
it  is  useless  in  its  present  condition  for  any  purpose  of  production. 
The  owner  is  entitled  to  the  benefit  of  any  value  attributable  to 
the  view  and  to  the  breezes  of  the  ocean  ;  and  he  is  entitled  also 
to  any  value  which  has  been  added  to  the  site  by  the  gi'owth  of 
population,  by  the  erection  of  buildings  in  the  neighbourhood, 
and  by  the  enterprise  of  the  Government  and  of  the  municipality. 
Boods  have  been  made  around  the  land ;  there  are  railway  lines 
and  conveniences  within  a  short  distance ;  and  the  harbour  has 
been  made  and  deepened,  and  wharves  constructed.  Under  sec. 
19  of  the  Act  it  is  my  duty  not  to  have  regard  to  any  alteration 
in  value  "  arising  from  the  proposal  to  carry  out  the  public  pur- 
pose for  which  the  land  is  taken ; "  but  I  agree  with  Mr.  Pilking- 
ton  that  I  should  take  into  account  all  the  prospects  and  potenti- 
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by  reason  of  the  position  of  the  land,  the  Defence  Department 
Spencer  might  possibly  become  a  competitor  for  it,  and  thus  increase  its 
The^Com-  value  in  competition  (Brow^ne  and  Allan  on  Compensation,  2nd 
MONWBALTH.  ed.,  p.  718;  Ripley  v.  Oreat  Northern  Railway  Co,  (1);  In  re 
Higgins  J.  Oougk  and  Aspatria,  SiUoth  and  District  Joint  Water  Board  (2) ). 
Now,  I  have  heard  the  evidence  and  the  arguments ;  and,  with 
the  assistance  of  counsel  for  the  plaintiff  and  for  the  defendant, 
I  have  inspected  the  land.  As  a  result,  I  entertain  a  very  strong 
view  that  the  claim  for  compensation  is  most  excessive.  Even 
the  valuations  made  by  the  defendant's  valuers  are  liberal.  The 
truth  is  that,  in  such  cases  as  this  generally,  no  land  agent  or 
valuer  has  any  tangible  interest  in  straining  the  value  unduly 
downwards,  whereas  most  have  a  tangible  interest  in  the  opposite 
direction.  I  do  not  at  all  imply,  however,  that  the  gentlemen  who 
have  given  evidence  have  not  given  their  opinion  honestly,  on 
data  which  they  frankly  state.  Yet  in  this  case  I  am  face  to 
face  with  valuations  varying  so  widely  as  £8,400  and  £2,066. 
The  plaintiff's  witnesses  a.ssume  that  the  Clifton  Street  frontage 
is  required  for  factory  or  storage  purposes,  and  that  the  Railway 
Commissioner  will  be  able  and  willing  to  run  a  siding  across 
Clifton  Street  into  the  buildings.  As  one  of  the  witnesses  said 
to  me,  his  valuation  of  this  frontage — £5,296  or  £8  per  foot — is 
the  price  which  a  manufacturer  would  give  if  he  needed  this  part 
of  the  land ;  and  another  admitted  that  there  is  no  advantage  in 
having  the  railway  so  near  unless  one  can  get  the  private  siding. 
While  desiring  to  give  ample  weight  to  the  possibilities  of  this 
land,  I  refuse  to  treat  these  contingencies  as  if  they  were 
certainties.  I  believe  the  evidence  of  the  defendant's  witnesses 
that  there  is  not,  and  was  not  on  1st  January  1905,  any  demand 
for  land  for  factory  or  storage  purposes,  and  that,  if  such  a  demand 
should  arise,  there  is  other  land  available.  I  accept  the  evidence 
also  of  those  who  state  that  the  land  is  not  suitable  for  villa 
residences,  but  only  for  workingmen's  dwellings.  I  do  not  think 
anything  is  to  be  gained  by  an  exhaustive  statement  of  the  evi- 
dence submitted,  or  of  the  relative  qualifications  of  the  experts. 
Some  of  the  transactions  deposed  to  with  regard  to  lands  in  the 

(1)  L.R.  10  Cb.,  435.  (2)  (1903)  1  K.B.,  574. 
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vicinity  I  cannot  regard  as  being  of  much  use  in  enabling  me  to  H-  C-  of  a. 
ascertain  the  fair  value  of  this  land.  Indeed,  there  are  so  many 
factors  which  may  operate  as  an  inducement  to  any  particular  Spenosb 
dealing  in  land,  that  it  is  unsafe  for  the  Court,  which  cannot  ^jje^Com- 
have  full  knowledge  of  all  the  circumstances,  to  rest  its  decision  monwealth. 
on  any  one  transaction.  Some  of  the  land  in  John  Street  Higginsj. 
opposite  this  land  was  sold  with  difficulty  at  various  times, 
chiefly  from  1896  to  1902,  when  land  values  were  higher  than  on 
1st  January  1905,  at  prices  averaging  about  £45  per  lot,  and  on 
terms,  without  interest.  Some  of  the  lots  have  not  yet  been  sold, 
and  are  for  sale  at  the  best  terms  obtainable.  Each  lot  has  33  feet 
frontage  with  a  right  of  way  at  the  rear.  This  would  mean  about 
£1  68.  8d.  per  foot  frontage.  These  frontages  are  admitted  by  the 
plaintiff's  witnesses  to  be  of  the  same  value  as  the  plaintiff's  land 
facing  John  Street,  except  that  the  plaintiff's  frontages  would  have 
greater  depth;  and  yet  the  plaintiff's  witnesses  claim  £3  per  foot  for 
the  plaintiff's  frontages  to  John  Street.  There  are  other  standards 
of  comparison  of  more  or  less  weight.  In  1904  the  half  interest 
of  the  late  Mr.  George  Leake  in  similar  land,  of  nearly  the  same 
area  (over  6  acres),  but  not  quite  so  near  the  wharves,  was  sold 
to  the  owner  of  the  other  half  interest  for  £937  10s.  This  would 
mean  about  £1,875  for  over  six  acres,  even  if  we  assume  that  the 
owner  of  the  other  half  interest  would  not  be  willing  to  give  more 
than  an  ordinary  purchaser.  Moreover,  in  December  1901,  be- 
fore the  great  fall  in  values  in  Fremantle,  the  Shell  Oil  Company 
bought  three  sections  (about  5  acres)  at  the  rate  of  £480  per  acre, 
and  these  sections  Mr.  Learmonth  regards  as  being  very  much 
more  valuable  than  the  plaintiff's  land.  Personally  I  should  have 
felt  much  doubt,  if  I  were  to  rely  on  my  own  judgment,  as  to  the 
possibility  of  getting  even  the  prices  which  the  defendant's 
witnesses  mention.  But  I  have  to  remember  that  the  land  avail- 
able for  sites  in  and  around  Perth  and  Fremantle  is  all,  or  nearly 
all,  of  a  sandy  character,  and  I  am  not  justified  in  refusing  to  give 
credence  to  expert  witnesses  who  say  that  they  could  find  pur- 
chasers as  stated.  If  it  is  not  invidious  to  make  a  selection 
among  competent  and  honourable  witnesses,  I  should  prefer  to 
rely  on  the  opinion  of  Mr.  Learmonth,  and  he  is  the  witness  who 
fixes  the  value  at  the  lowest — £2,066  or  £330  per  acre. 
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H.  C.  OF  A.  There  is  no  claim  made  by  the  plaintiff  for  damage  under  sees. 
^__]^  13,  14,  19  in  addition  to  the  value  of  the  land  taken.  But  the 
Spencer  plaintiff's  counsel  urge  that  it  is  incumbent  on  the  Court  to  allow 
The*Com-  ^^  P^^  cent,  more  than  the  true  value  in  consideration  of  the 
MONWBALTH.  land  bciug  compulsorily  taken ;  and  I  have  been  referred  to 
Higginej.  certain  Victorian  cases:  Leslie  v.  Bocird  of  Land  and  Works {\)\ 
and  In  re  Wildman  ;  Ex  parte  Lily  dale  and  Warburton  Rail- 
way Construction  Trust  (2)  in  support  of  this  contention.  I  am 
unable  to  see  how  a  consideration  of  this  kind  enters  into  the 
question  of  value,  at  all  events,  in  the  case  of  land  held  merely  as 
a  speculation,  land  which  the  owner  does  not  want  for  its  own 
sake,  land  as  to  which  he  is  not  an  additional  competitor ;  and  it 
is  only  on  the  question  of  value,  not  of  damage,  that  the  point  is 
pressed.  Besides,  even  if  it  is  a  grievance  to  suffer  compulsion, 
it  must  be  remembered  that  the  owner  is  saved  the  expense  of 
surveying  and  levelling,  and  preparing  the  land  for  sale,  of 
advertising,  of  agent's  commission,  &c.  I  do  not  quite  appreciate 
some  of  the  expressions  used  by  the  learned  Judges  in  the  cases 
cited.  But,  without  taking  it  upon  me  either  to  condemn  or  to 
endorse  these  expressions,  it  is  enough  for  me  to  say  that  there 
is  phraseology  used  in  the  Victorian  Acts  referred  to  in  Leslie's 
Case  (1)  which  are  not  found  in  the  Federal  Act,  and  that  the 
Federal  Act  seems  to  be  sufficiently  clear  and  .definite  as  to  my 
present  duty.  Having  regard  to  all  the  potentialities  of  the  site, 
and  to  all  the  other  circumstances,  I  think  that  I  am  giving  to 
the  plaintiff  all  that  he  can  justly  claim  if  I  determine  the  amount 
of  compensation  at  £2,250.  This  amount  is  less  than  that  offered 
to  him— £2,640  19s.  lOd.  on  18th  December,  1905;  and  it  is  still 
less  than  the  amount  paid  into  Court  (including  interest)  £3,086 
Is.  2d.  I  determine  the  amount  of  compensation  at  £2,250  and 
direct  judgment  to  be  entered  accordingly.  I  order  that  the 
money  in  Court  be  paid  out  to  the  defendant  after  the  payment 
to  the  plaintiff  of  the  £2,250  w^ith  interest  thereon  as  prescribed 
by  sec.  20.  No  costs.  I  have  had  great  doubt  whether  I  should 
not  make  the  plaintiff  pay  all  the  costs ;  but,  inasmuch  as  the 
plaintiff  was  probably  misled  by  the  amount  of  possible  purchase 

(1)  2  V.L.R.  (L.),  21.  (-2)  27  V.L.R.,  43 ;  22  A.L.T.,  199. 
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money,  £6,400,  which  appeared  provisionally  in  the  papers  pre-   ^'  C.  of  A. 
sented  to  Parliament  by  the  Federal  Treasurer,  I  think  it  a  fair 
thing,  on   the   whole,  to  let   each   party   abide   his   own   costs.     Spknckr 
Liberty  to  apply.  The  Q.m- 

This  order,  in  so  far  as  it  involves  the  repayment  to  the  de-  mokwkalth. 
fendant  of  the  difference  between  the  amount  awarded  and- the     Higcins  j. 
amount  paid  into  Court,  seems  to  be  justified  on  the  authority  of 
Gray  v.  Bartholomew  (1),  and  Mr.  Pilkington,  on  behalf  of  the 
plaintiff,  has  intimated  that  he  does  not  dispute  my  power  to 
orfer  the  repayment. 

The  plaintiff  moved  the  High  Court  for  a  new  trial  on  the  oct.  23, 1907. 
ground  that  the  finding  as  to  value  was  against  evidence  and  the    • 
weight  of  evidence. 

Pilkivgton  K.C.  and  Stawell,  for  the  appellant.  Upon  the 
evidence  that  was  given  the  value  assessed  was  too  small.  Higgivs 
J.  considered  all  the  witnesses  fair  and  honest  and  equally 
credible ;  yet  out  of  the  ten  expert  witnesses,  five  on  each  side, 
who  testified  as  to  the  value,  he  chose  the  evidence  of  the  lowest 
valuator  on  the  Commonwealth  side,  contrary  to  the  opinion  of 
nine  others  equally  competent  and  credible.  Also  the  Public 
Works  Department  of  Western  Australia  had  made  an  independent 
valuation,  which  the  Commonwealth  used  in  its  Estimates  in 
1904,  assessing  this  land  at  £6,400. 

It  is  admitted  that,  by  sec.  16,  the  Judge  is  not  to  be  bound  in 
any  way  by  the  amount  of  the  valuation  notified  to  the  claimant, 
which  was  £2,641  ;  and,  by  sec.  19,  the  land  cannot  gain  any 
value  arising  from  the  proposal  to  carry  out  the  public  purposes 
for  which  the  land  was  taken.  But  the  Act  does  not  refer  in  any 
way  to  payTnent  of  money  into  Court,  which  was  an  admission  of 
liability  to  the  extent  of  the  money  paid  in  :  Heniiell  v.  Davies 
(2);  Betxlan  v.  Greenwood  (3);  Dunn  v.  Devdn  and  Exefer  Con- 
ftiiutioiuil  Newajxiper  Co,  (4);  LangHdge  v.  Campbell  (5); 
Dumhleton  v.  Williams,   Tom*ey  &  Field  Ltd.  (6) ;  Hobson  v. 

(1)  (1S95)  1  Q.B.,  209.  (4)  (1896)  1  Q.B..  211». 

(2)  (1893)  1  Q.B.,  367.  (5)  2  Ex.  D.,  281. 

(3)  3  Sx.  D.,  251.  (6)  76  L.T.,  81. 
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H.  C.  ofA.  Stmieham  (1);    Chitty's  Archbold,  12ih  ed.,  p.  1366;   Elliott  v. 

^^       Callow  (2).     The  plaintiff  is  not  to  blame  for  not  taking  that 

Spencer     money  out  of  Court,  because,  under  Order  XVIII.,  r.  5,  it  must 

Th/com-    ^  taken  in  satisfaction  of  the  whole  claim.     If  there  was  juris- 

MONWBALTH.  dictiou  to  award  plaintiff  a  less  amount  than  was  paid  into  Court, 

the  balance  could  be  paid  out  to  defendant:  Gray  v.  Biirtholo' 

mew  (3) ;  but  there  was  not  such  jurisdiction. 

The  assessment  of  the  value  was  arrived  at  on  a  false  basis.  It 
was  treated  as  though  at  the  time  of  the  resumption  the  land  must 
necessarily  be  realized  as  if  at  a  forced  sale,  and  in  the  shape  of 
a  subdivision  into  small  workingmen's  allotments.  The  weight 
of  the  evidence  was  that  the  most  advantageous  sale  would  be  as 
a  factory  site;  the  Judge  was  not  entitled  to  follow  his  own 
opinion :  London  General  Oninibits  Co.  v.  La  veil  (4).  The 
awarded  value  being  against  the  evidence,  it  is  open  to  the  Court 
to  fix  the  value.  The  proper  basis  for  a  valuation  is,  what  would 
a  willing  purchaser  be  reasonably  expected  to  have  to  pay  to  an 
owner  willing,  but  not  anxious,  to  sell ;  the  plaintiff  is  not  bound 
to  produce  immediately  a  willing  purchaser ;  he  is  entitled  to 
wait  a  reasonable  time  for  a  purchaser  for  that  purpose  for  which 
the  land  can  reasonably  be  expected  to  have  most  value :  In  re 
Ossalinsky  (Countess)  and  Mayor  dx.  of  Manchester  (5);  In 
re  Goiogh  and  Aspatria,  Silloth  and  District  Water  Board.  (6) ; 
Leslie  v.  Board  of  Land  and  Works  (7);  In  re  Wildm/m;  Ex 
imrte  Lilydale  and  Warburton  Railway  Constriiction  Trust  (8) ; 
Russell  V.  Minister  of  Lands  (9) ;  Housing  of  Working  Classes 
Act  1890  (Eng.),  (53  &  54  Vict.  c.  70),  sec.  21. 

Keenan  A.G.  and  Northmore^  for  the  respondent.  There  was 
power  to  award  less  than  the  amount  paid  in.  This  being  a 
resumption  case,  there  could  not  be  any  denial  of  liability  in  the 
plea,  unless  the  Commonwealth  had  desired  to  deny  the  plaintifTs 
title  to  the  land. '  The  money  paid  in  was  therefore  not  an 
admission  of  liability  to  that  extent,  but  a  deposit  of  so  much  to 

(1)  13  V.L.R..  738.  aation,  2nd  ed.,  App.  p.  059,  at  p.  622. 

(2)  2  Salk.,  597.  (6)  (1903)  1  K.B.,  674. 

(3)  (1895)  1  Q.B.,  209.  (7)  2  V.L.R.  (L.),  21. 

(4)  (1901)  1  Ch.,  135.  (8)  27  V.L.R.,  43;  22  A.L.T.,  IW. 

(5)  Browne  and  Allan  on  Compen-  (9)  17  N.Z.L.R.,  241,  780. 
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be  available  against   whatever   the   Court  might  award ;  the   H-  ^-  ^^  ^* 

balance  to  be  refunded,  on  the  authority  of  Gray  v.  Bartlwlomew       ^ '^ 

(1).    The  High  Court  Rule,  Order  XVIIL,  r.  1,  materially  differs     Spencee 
from  English  Rule,  Order  XXII.,  r.  1,  in  containing  the  additional    xhe^Com- 
words  "  unless  otherwise  stated."     The  question  for  the  Judge  monwkalth. 
was  not  the  bare  issue  whether  the  money  paid  into  Court  was 
enough ;  sec.  16  of  the  Act  requires  him  to  find  what  damage  the 
plaintifi*  has  suffered.     Once  the  plaintiff  has  declined  to  take  out 
the  money  paid  into  Court,  but  on  the  contrary  has  pleaded  an 
issue  which  goes  to  trial,  he  has  no   indefeasible   title   to  the 
money.     Payment  into  Court  is  only  in  continuation  of  the  noti- 
fication of  valuation  to  the  plaintiff:  sees.  13,  15 ;  and  under  sec. 
17  the  Judge  is  empowered  to  award  less  than  that  amount. 
The  pleadings  cannot  affect  the  procedure  prescribed  by  the  Act, 
which  afibrds  the  sole  remedy  between  the  parties;  and  sec.  16 
binds  the  Judge  to  ignore  any  admissions  as  to  value  made  in  the 
pleadings  and  to  assess  the  true  value. 

With  regard  to  finding  the  value  of  the  land,  the  Court  is  bound 
to  consider  only  reasonably  immediate  probabilities  and  potenti- 
alities, legitimate  expectations,  not  barely  possible  contingencies. 
There  was  no  evidence  that  there  was  any  reasonable  prospect  of 
the  land  being  required  for  factory  and  storage  sites  ;  the  only 
positive  evidence  given  was  the  other  way,  that  the  land  was 
saleable  only  as  workingmen's  lots ;  a  buyer  would  considei*ably 
abate  his  offer  if  buying  to  realize  on  less  proximate  probabilities 
of  demand  for  other  special  purposes.  Defendant's  witnesses 
valued  the  land  properly,  at  the  price  that  ordinary  prudent 
buyers  would  give,  not  on  the  basis  of  a  forced  sale,  but  in  an 
open  bargain  with  a  prudent  seller.  The  fact  that  the  land  was 
specially  adapted  for  a  fort  might  introduce  the  Commonwealth 
Government  as  an  additional  competitor,  but  not  at  fancy  prices. 
The  discretion  of  the  Judge  in  these  resumption  cases,  as  in  the 
analogous  awards  in  salvage  cases,  should  not  be  disturbed : 
r/t«  "  Alice  "  (2).  The  pleadings  did  not  raise  the  issue  whether 
the  money  paid  in  was  enough  to  satisfy  the  plaintiff's  claim, 
but  really  whether  it  was  not  more  than  enough,  i.e.,  whether 

(1)  (1805)  1  Q.B.,  209.  (2)  5  Moo.  P.C.C.  N.S.,  300,  at  p.  303. 
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H.  C.  OF  A.  plaintiflF's  claim  was  excessive  :  Henndl  v.  Davies  (1)  ;  Duvibleton 

1907.        V.  Williams,  Toi'rey  &  Field,  Lid,  (2).   In  (h^ay  v.  Bartholomew  (3) 

g    ^,  ,       the  order  was  made  in  that  way  because,  under  Order  XXII.,  r.  5, 

V.  the  plaintiff  was  entitled  to  the  whole  money  paid  in,  "  unless  the 

MONWEAi^TH.  Court  othcrwisc  orders,"  which  words  are  not  in  the  High  Court 

Rules ;  that  judgment  did  not  decide  the  effect  of  a  plea  of 

payment  in  on  the  rights  of  a  plaintiff. 

[Isaacs  J. — Langridge  v.  Campbell  (4)  is  very  plain  that 
payment  in  irrevocably  admits  that  so  much  is  due,  and  leaves 
only  one  issue  to  decide,  whether  a  greater,  not  a  less,  amount  is 
owing.] 

The  whole  case  was  conducted  upon  a  different  understanding, 
and  defendant  should  therefore  have  leave  to  amend  in  order  to 
raise  the  true  issue  requisite  under  the  Act. 

[Griffith  C.J. — Apparently  no  direct  rule  for  payment  out  was 
put  in  the  High  Court  Rules  because  of  the  old  rule  at  law  that 
money  once  paid  in  was  thenceforward  the  plaintiff's  property. 
It  would  prejudice  the  plaintiff,  after  conducting  his  case  on  that 
basis,  to  allow  such  an  amendment.] 

If  the  plaintiff  is  declared  entitled  to  the  amount  paid  in,  and 
no  more,  the  defendant  is  entitled  to  costs  since  the  date  of  pay- 
ment in. 

Filktngton  in  reply.  There  is  no  doubt  that  plaintiff's  land 
was  "  fit "  for  industrial  purposes ;  the  only  element  of  futurity  in 
its  value  was  the  finding  of  an  actual  purchavSer ;  and  plaintiff  was 
not  bound  to  produce  him.  The  special  "  adaptability  "  spoken 
of  in  In  re  OfiSitlinsky  (Countess)  and  Mayor  of  Manchester  (5), 
referred  to  peculiar  purposes  such  as  quarry  and  reservoir  sites, 
not  to  ordinary  purposes  such  as  industrial  sites.  The  plaintiff 
is  entitled  to  have  the  Judge's  misdirection  of  himself  corrected, 
so  that  the  land  may  be  valued  at  its  present  value  having 
regard  to  the  reasonable  probabilities  of  sale  at  the  most  advan- 
tageous price  :  Monfgomerie  v   Wallace-James  (6). 

The  plaintiff  should  get  all  the  costs  if  he  gets  the  full  amount 

(1)  (1893)  1  Q.B.,  2G7.  (5)  Browne  and  Allan  on  Compcn- 

(2)  76  L.T.,  81.  sation,  2nd  ed.,  App.,  p.  659. 

(3)  (1895)  I  Q.B.,  209.  (fi)  (1904)  A.C.,  73. 
•  (4)  2  Kx.  D.,  281. 
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paid  into  Court:  sec.  17  of  the  Act ;  or,  at  any  rate,  should  not  ^-  ^'  ®^ -^• 
,         .  ,  1907. 

oave  to  pay  casts.  v-.,— / 

Cur,  adv,  vult         Spknceb 

The  Oom- 
The  following  judgments  were  read  : —  monwealth. 

Griffith  C  J.    This  is  an  action  brought  under  the  provisions   oct.  29, 1907. 
of  the  Property  for  Public  Purposes  Acquisition  Act  1901  (No. 
13  of  1901)  to  recover  compensation  for  land   taken   by   the 
defendant  for  public  purposes.     The  land  was  in  fact  taken  as 
a  site  for  a  fort.     By  sec.  6  of  that  Act  land  might  be  acquired 
by  the  publication  of  a  notice  in  the  Gazette,     Persons  claiming 
compensation  in  respect  of  any  land  so  acquired  were  witliin  a 
prescribed  time  to  serve  a  notice  on  the  Minister  of  the  Depart- 
ment concerned  and  the  Attorney-General  (sec.  13).     If  a  ^>7'i7n<J 
facie  case    for   compensation   was   disclosed,  the  Minister  was 
required  to  cause  a  valuation  to  be  made  of  the  land,  and  to 
inform  the  claimant  of  the  amount  of  the  valuation  (sec.  14  (2)  ). 
If  the  claimant  and  the  Minister  did  nob  agree  as  to  the  amount, 
the  claimant  might  institute  proceedings  in  the  High  Court  in 
the  form  of  an  action  for  compensation  against  the  Common- 
wealth (sec.  15),  which  was  to  be  tried  by  a  single  Justice  with- 
out a  jury  (sec.  16).     In  determining  the  amount  of  compensation 
the  Justice  was  not  to  be  bound  by  the  amount  of  the  valuation 
notified  to  the  claimant  (lb.).     If  judgment  were  given  for  a  sum 
equal  to  or  less  than  the  amount  of  the  valuation  notified  to  the 
claimant,  he  was  to  pay  the  costs  of  the  action  unless  the  Justice 
otherwise  ordered,  but,  if  the  judgment  were  for  a  sum  one  third 
less  than  that  amount,  the  claimant  was  to  pay  the  costs  in  any 
event  (sec.  17).     Either  party  miglit  move  for  a  new  trial  or  to 
set  aside  the  finding  in  accordance  with  the  practice  of  the  High 
Court  (76.).     The  Act  did  not  contain  any  otlier  special  provisions 
as  to  procedure.     In  my  opinion  the  direction  that  the  proceed- 
ings were  to  be   by  action  incorporated  the  general  practice  of 
the  Court   relating  to  actions,  so   far   as  no  other  practice  is 
substituted. 

The  plaintiff  by  his  statement  of  claim,  after  setting  out  the 
necessary  facts  showing  his  title  to  sue,  claimed  £10,000.  The 
defendants'  defence  was  in  the  following  words  : — "  The  defend- 
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H.  C.  OF  A.  ants  bring  into  Court  the  sum  of  £3,086  Is.  2d.  and  say  that  it  is 

1907 

enough  to  satisfy  the  plaintiff's  claim."     Accompanying  particu- 
Spkncer     lars  showed  that  that  sum  was  made  up  of  £3,000  for  the  value 

The'com-    ^^  ^^^^  '^^^  ^^^  ^^^  ■'^®*  ^^-  ^^^  interest  at  3%  from  the  date  of 
MON  WEALTH,  acquisitiou  to  the  date  of  payment,  which  was  the  rate  prescribed 

oriinth  C.J.    by  sec.  20  of  the  Act.     The  plaintiff  simply  joined  issue. 

Upon  these  pleadings  the  action  was  set  down  for  trial  before 
Higgins  J.,  who,  after  hearing  much  conflicting  evidence,  found 
that  the  value  of  the  land  at  the  relevant  date  (1st  January  1905) 
was  £2,250  only.  He  thereupon  ordered  that  that  sum  with 
interest  at  the  rate  prescribed  by  the  Statute  should  be  paid  out 
to  the  plaintiff,  and  that  the  residue  should  be  paid  to  the 
defendant,  and  directed  that  judgment  should  be  entered  without 
costs.     From  this  judgment  the  plaintiff  appeala 

Two  distinct  questions  are  raised  upon  the  appeal :  (1)  whether 
the  plaintiff  is  entitled  in  any  event  to  the  whole  of  the  money 
paid  into  Court,  and  (2)  whether  the  learned  Judge  was  wrong 
in  assessing  the  value  of  the  land  at  a  sum  not  exceeding  £3,000. 
The  first  question  depends  upon  the  effect  of  the  Rules  of  Court ; 
the  second  depends  partly  upon  the  principles  to  be  applied  in 
estimating  the  value  of  the  land,  and  partly  upon  the  evidence  in 
the  case. 

I  have  already  pointed  out  that  the  ordinary  practice  of  the 
Court  is  applicable  to  the  action.  By  Order  XVIII.,  Rule  1,  a 
defendant  in  an  action  to  recover  a  debt  or  damages  may  before 
or  at  the  time  of  delivering  his  defence  (or  later  by  leave  of  the 
Court  or  a  Justice)  pay  into  Court  a  sum  of  money  by  way  of 
satisfaction,  "  which  shall,  unless  othei"wise  stated,  be  taken  to 
admit  the  cause  of  action  in  respect  of  which  the  payment  is 
made."  Or  he  may  pay  money  into  Court  with  respect  to  any 
cause  of  action  with  a  defence  denying  liability,  in  which  case 
the  money  is  subject  to  the  specific  provisions  contained  in  Rule 
6,  one  of  which  is  that,  if  the  plaintiff  does  not  accept  it  in  satis- 
faction, it  remains  in  Court  until  the  determination  of  the  action, 
and  is  subject  to  the  orders  of  the  Court.  If  the  defendant 
succeeds  in  the  action  the  whole  amount  is  to  be  repaid  to  him, 
and  if  the  plaintiff  recovers  less  than  the  amount  paid  in  the 
balance  is  to  be  repaid  to  the  defendant. 
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Rule  5  provides  that  when  money  is  paid  into   Court  the  H*  C.  of  A. 
plaintiff  may  before  joining  issue  accept  it  in  satisfaction,  in  which 
case  he  may  tax  his  costs  up  tp  that  date,  and  if  they  are  not     Spsncer 
paid  within  four  days  may  sign  judgment  for  them.     The  Rules    thb^Com- 
do  not  contain  any  express  direction  as  to  the  payment  out  to  the  monwkalth. 
plaintiff  of  money  paid  into  Court  either  with  or  without  denial    Griffith  c.j. 
of  liability,  but  under  Order  XVIL,  Rule  3,  which  provides  that 
when  admissions  of  fact  are  made  on  the  pleadings  any  party 
may  at  any  stage  of  the  cause  apply  to  the  Court  or  a  Justice  for 
such  judgment  or  order  as  upon  the  admissions  he  is  entitled  to, 
it  is  clear  that  the  plaintiff  is  entitled  to  ask  for  payment  out  to 
him  at  any  time.     If  a  formal  order  is  necessary  it  is  little  more 
than  formal,  although,  no  doubt,  the  Court  or  a  Justice  might 
allow  a  defendant  in  a  proper  case  to  amend  his  defence  or  with- 
draw his  notice  of  payment,  but  in  the  absence  of  such  amendment 
I  think  that  the  plaintiff's  right  to  the  money  paid  into  Court 
without  denial  of  the  cause  of  action  is  absolute,  whatever  may 
be  the  result  of  the  action.     This  is  in    accordance  with  the 
view  that  was  always  accepted  as  to  the  effect  of  payment  into 
Court  before   the   statutory   provisions   of    the   Common   Law 
Procedure  Acts  (see  Arckbold's  Practice,  ed.  1866,  vol.  2,  p.  1366). 

In  the  present  case  the  defence  contained  nothing  to  limit  the 
effect  of  the  payment  into  Court.  It  follows  that  the  plaintiff's 
cause  of  action  in  respect  of  which  the  payment  was  made  was 
admitted.  No  case  was  cited  to  us  in  which  it  has  been  expressly 
decided  that  the  admission  involved  in  a  plea  of  payment  into 
Court  is  an  admission  of  liability  to  the  full  amount  paid  in,  but 
in  all  the  cases  cited  this  seems  to  have  been  taken  for  granted, 
hi  any  view  the  plaintiff  became  entitled  to  receive  the  money  as 
soon  as  it  was  paid  in,  and  nothing  has  since  occurred  to  disentitle 
him  to  it,  unless  the  finding  of  the  learned  Judge  has  that  effect. 
The  only  issue  for  trial  raised  by  the  joinder  of  issue  was  whether 
the  sum  paid  into  Court  was  or  was  not  enough  to  satisfy  the 
plaintiff's  claim.  It  was,  therefore,  not  material  to  consider 
whether  it  was  more  than  enough.  If  it  was  not  enough,  the 
plaintiff  would  be  entitled  to  damages  ultTUy  if  it  was,  ho  was 
entitled  to  no  more  iiian  he  already  had.  It  was  suggested  that 
the  direction  that  the  Justice  should  not  be  bound  by  the 

TOL.  v.  29 
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H.  C.  or  A.  valuation  notified  to  the  claimant  implies  that  he  should  not  be 

bound  by  an  admission  on  the  record,  but  I  am  unable  to  accept 

Spsnoer     ^^^s  suggestion.     I  am,  therefore,  of  opinion  that  the  plaintiff  is 

The*Com-    ®^*'^^'^  ^  recover  at  least  the  amount  paid  into  C!ourt.    In  an 

MON  WEALTH.  Ordinary  case,  if  a  plaintiff  does  not  recover  more  than  the  sum 

Griffith  C.J.    paid  into  Court,  judgment  is  given  for  the  defendant,  but  the 

Statute  appears  to  contemplate  that  there  must  be  a  formal 

judgment  for  the  plaintiff  in  every  case.     I  think,  therefore,  that 

the  plaintiff  is  entitled  to  judgment  for  the  sum  paid  into  C!ourt 

in  any  event. 

I  proceed  to  consider  whether  he  is  entitled  to  anything  more. 
The  evidence,  as  I  have  said,  was  conflicting,  but  the  divergeoce 
was  not  so  much  with  regard  to  facts  as  with  regard  to  the  point 
of  view  from  which  the  question  of  value  was  regarded. 

The  land  is  situated  at  North  Fremantle,  within  100  yards  of 
the  ocean,  and  at  a  very  short  distance  from  the  harbour.  The 
area  is  more  than  six  acres,  and  there  is  a  railway  line  separated 
from  it  only  by  a  road.  Fremantle  is  the  principal  port  of  the 
State  of  Western  Australia,  and  some  persons  naturally  entertain 
a  high  opinion  of  its  future  prospects.  The  plaintiffs  witnesses 
thought  that  the  land  in  question,  by  reason  of  its  situation,  its 
height,  and  its  exceptionally  large  area  amongst  a  number  of 
small  subdivisions,  had  a  prospective  value  as  a  site  for  a  factory 
or  some  other  enterprise  requiring  a  considerable  space.  It  was 
also  one  of  a  very  small  number  of  suitable  sites  for  a  fort.  The 
defendants*  witnesses  on  the  other  hand  thought  that  the  land 
was  not  fit  for  anything  except  subdivision  into  small  allotments 
for  workmen's  dwellings,  of  which  there  were  several  in  the 
immediate  neighbourhood,  and  they  estimated  the  value  on  the 
basis  of  the  sum  which  they  thought  could  have  been  realized  for 
it  in  January  1905,  if  so  subdivided.  The  learned  Justice,  in  effect, 
accepted  the  view  of  the  defendants*  witnesses,  or  rather  of  those 
of  them  who  put  the  lowest  valuation  on  the  land,  and,  if  I 
rightly  understand  his  judgment,  applied  his  mind  to  the  question 
of  what  the  plaintiff  could  have  realized  by  a  sale  of  the  land  in 
January  1905,  if  he  had  then  sold  it. 

It  has  often  been  pointed  out  that,  when  a  cause  has  been 
heard  by  a  Judge  on  oral  evidence,  a  Court  of  Appeal  is  very 
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reluctant  to  differ  from  him  on  a  question  of  fact,  especially  when   H.  C.  op  A 
there  is  a  conflict  of  evidence.     And  the  same   considerations 
apply  whether  the  conflict  is  as  to  the  actual  facts,  or  as  to  a     Spkncek 
matter  of  opinion  as  to  which  it  is  material  to  weigh  the  relative    ,p    ^i^ 
values  of  the  opinions  of  different  witnesses.     So  far,  therefore,  monwkaltil 
as  Higgins  J.  founded  his  judgment  on  the  weight  to  be  given  to     Griffith  c. J. 
the  opinion  of  the  different  witnesses  as  to  relevant  facts,  I  am 
not  prepared  to  diffier  from  him.     I  therefore  accept  the  con- 
clusion (though  I  doubt  whether  I  should  have  arrived  at  it 
myself)  that,  if  the  land  had  been  cut  up  and  sold  in  small  allot- 
ments in  January  lUOo,  it  would  not  have  realized  more  than 
£2,250.     I  will  assume  also  that  he  thought  that  at  that  date  it 
would  have  realized  more  if  sold  in  that  mode  than  in  any  other. 
But  I  do  not  think  that  these  facts  conclude  the  question  of  value, 
although  they  are  very  relevant  to  the  question. 

In  the  case  of  chattels  it  is  often,  though  not  always,  easy  to 

ascertain  the  value.     In  order  that  any  article  may  have   an 

exchange  value,  there  must  be  presupposed  a  person  willing  to 

give  the  article  in  exchange  for  money  and  another  w^illing  to 

give  money  in  exchangee  for  the  article.     When  there  is  a  large 

or  considerable  number  of  articles  of  the  same  kind  which  are 

the  subject  of  daily  or  frequent  sale  and  purchase,  the  value  of 

the  articles  is  taken  to  be  their  current  price.     Thus,  in  the  Sale 

of  Goods  Act,  the  measure  of  damages  for  wrongful  refusal  to 

deliver  goods  is  to  be  ascertained  with  reference  to  "  the  market 

or  current  price  of  the  goods."     The  foundation  of  this  doctrine 

is  that  a  man  desiring  to  sell  such  articles  can  readily  And  a 

purchaser  at  a  price  which  is  fairly  certain,  and  conversely  that 

a  man  desiring  to  buy  can  find  a  seller  at  about  the  same  price. 

But  these  considerations  are  not  necessarily  equally  applicable  to 

land.    There  is,  no  doubt,  much  land  in  many  places  the  value  of 

which  per  acre  is  as  definitely  fixed  as  the  price  of  wheat  or 

sugar.    But  in  the  case  of  a  new  port,  in  a  new  State,  where  the 

area  of  land  is  limited,  and  each  piece  differs  in  many  of  its 

characteristics  from  the  rest,  it  is  impossible  to  apply  any  such 

rule.    Bearing  in  mind  that  value  implies  the  existence  of  a  - 

willing  buyer  as  well  as  of  a  willing  seller,  some  modification  of 

the  rule  must  be  made  in  order  to  make  it  applicable  to  the  case 
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H.  C.  OF  A.  of  a  piece  of  land  which  has  any  unique  value.     It  may  be  that 
the  land  is  fit  for  many  purposes,  and  will  in  all  probability  be 

Spencer     s^^^i^  required  for  some  of  them,  but  there  may  be  no  one  actually 

The^Com-    willing  at  the  moment  to  buy  it  at  any  price.     Still  it  does  not 
MONWEALTH.  foUow  that  thc  land  has  no  value.     In  my  judgment  the  test  of 

Griffith  C.J.  value  of  land  is  to  be  determined,  not  by  inquiring  what  price  a 
man  desiring  to  sell  could  actually  have  obtained  for  it  on  a 
given  day,  i.e.,  whether  there  was  in  fact  on  that  day  a  willing 
buyer,  but  by  inquiring  "  What  would  a  man  desiring  to  buy  the 
land  have  had  to  pay  for  it  on  that  day  to  a  vendor  willing  to 
sell  it  for  a  fair  price  but  not  desirous  to  sell  ? "  It  is,  no  doubt, 
very  difficult  to  answer  such  a  question,  and  any  answer  must  be 
to  some  extent  conjectural.  The  necessary  mental  process  is  to 
put  yourself  as  far  as  possible  in  the  position  of  persons  con- 
versant with  the  subject  at  the  relevant  time,  and  from  that 
point  of  vIqw  to  ascertain  what,  according  to  the  then  current 
opinion  of  land  values,  a  purchaser  would  have  had  to  ofl^er  for 
the  land  to  induce  such  a  willing  vendor  to  sell  it,  or,  in  other 
words,  to  inquire  at  what  point  a  desirous  purchaser  and  a  not 
unwilling  vendor  would  come  together.  This  is  not,  as  I  under- 
stand the  evidence  and  the  decision  of  the  learned  Justice,  the 
test  which  was  applied  by  him  or  by  the  witnesses  upon  whose 
testimony  he  relied.  On  this  ground  I  think  that  his  assess- 
ment of  the  value  is  open  to  be  reviewed. 

But,  applying  what  I  conceive  to  be  the  true  test,  I  am  unable 
to  come  to  the  conclusion  upon  the  whole  evidence  that  the 
plaintiff  has  satisfied  the  onus,  which  is  upon  him,  of  showing 
that  such  an  owner  would  not  in  January  1905  have  accepted  an 
offer  of  £3,000  cash,  although  I  am  not  prepared  to  say  that  he 
would  have  accepted  a  smaller  sum.  In  coming  to  this  conclusion  I 
have  given  much  weight  to  the  opinion  of  the  learned  Justice,  as 
I  understand  it,  as  to  the  value  of  the  testimony  of  the  respective 
witnesses  so  far  as  regards  their  accuracy  and  the  soundness  of 
the  basis  of  their  opinion.  I  am,  therefore,  of  opinion  that  on 
this  ground,  as  well  as  on  that  already  dealt  with,  the  plaintiff 
^was  entitled  to  recover  £3,000.  But  the  result,  so  far  as  regards 
the  issue  for  trial,  is  the  same,  namely,  that  the  sum  paid  into 
Court  was  enough  to  satisfy  the  plaintiff's  claim. 
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K  the  action  had  been  triable,  and  tried,  with  a  jury,  the  result   ^-  ^'  o'  ^• 
would  have  been  that  the  plaintiiF  would  have  had  to  pay  the 
costs  of  the  issue  on  which  he  failed.     And  I  do  not  see  any     Spekckr 
sufficient  reason  for  departing  from  this  rule  in  the  present  case,    xhe'com- 
Higgina  J.,  in  the  exercise  of  his  discretion  under  sec.  17  of  the  mon wealth. 
Act,  relieved  the  plaintiff  from  payment  of  costs  although  he    Griffith  c.j. 
recovered  less  than  the  amount  of  the  valuation,  and  the  Court 
could  not  review  that  exercise  of  discretion  if  it  applied  to  the 
case  as  now  determined.     But  I  do  not  think  that  he  applied  his 
mind  at  all  to  the  question  of  costs  on  the  basis  that  the  plaintiff 
was  entitled  to  the  £3,000  paid  into  Court.     We  must,  therefore, 
exercise  our  own  discretion,  which  I  think  will  be  best  done  by 
following  the  ordinary  rule. 

Counsel  for  the  defendant  asked  for  leave  to  amend  the 
defence  by  stating  that  the  liability  for  the  full  sum  paid  in  was 
not  admitted.  Assuming  that  such  an  amendment  could  be 
made,  it  would,  in  the  view  which  I  take  of  the  facts,  be 
prejudicial  and  not  beneficial  to  the  defendant,  for  it  would 
entail  payment  by  it  of  the  costs  of  the  action.  But,  even  if 
I  took  a  different  view  of  the  facts,  I  do  not  think  that  any 
sufficient  ground  was  shown  for  allowing  so  unusual  an  amend- 
ment 

The  judgment  appealed  from  should  therefore  be  varied  by 
directing  judgment  for  plaintiff  for  £3,081  Is.  2d.,  with  costs  up 
to  the  time  of  payment  into  Court.  The  plaintiff  must  pay  the 
defendant's  costs  of  action  after  payment.  The  respondent 
should  pay  the  costs  of  this  appeal. 

Barton  J.  The  amount  of  the  valuation  being  £2,640  19s.  lOd., 
and  the  defendant  having  paid  £3,000  into  Court  without  any 
denial  of  liability,  the  first  question  is  whether  the  plaintiff  is 
not  entitled  to  have  at  least  the  whole  £3,000,  and  I  think  he  is. 
Sec  17  of  the  Property  for  Public  Pv/rposea  Acquisition  Act 
1901  provides  that  in  determining  the  amount  of  compensation 
the  Justice  who  tries  the  case  shall  not  be  bound  by  the  amount 
of  the  valuation  notified  to  the  claimant.  But  I  do  not  see  how 
the  defendant  can  have  the  benefit  of  that  section  after  paying 
into  Court,  irrespectively  of  the  valuation,  a  sum  exceeding  it  in 
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H.  C.  OF  A.    amount  and  tendering  issue  on  the  bare  averment  that  the  sum 
so  paid  in  was  enough.   The  plaintiff  was  entitled  to  join  issue  on 

Spenccb    ^^^  pl^^  ^^  filed,  and  to  prove,  if  he  could,  that  £3,000  was  not 

Thb^Com     ^°^^gl^>  ^^^  tl^^s  the  contest  invoked  by   the  defendant  was 

MONWEALTH.  solcly  ou   thc  sufficicucy  of  that  sum.     The  plea  deliberately 

Barton  J.      abandoned  the  valuation  as  the  subject  of  contest,  and  by  offering 
£3,000  without  denying  liability,  disabled  the  defendant,  in  my 
opinion,  from  contending  that  a  less  sum  should  be  assessed  as 
compensation.      Any  contention  that  a  less  sum  was  enough 
became  irrelevant  to  the  issue  raised  by  the  defendant,  by  whose 
own  pleading  the  sole  question  was,  £3,000,  or  how  much  more  ? 
It  is  true  that  the  Statute  does  not  expressly  authorize  the  plea  of 
payment  into  Court,  but  it  does  not  exclude  it  even  by  implica- 
tion  (although   in    some   circumstances  it  may   be   rather  an 
imprudent  plea  to  an  action  under  the  Statute).     Tlie  authority 
given  to  the  claimant  bj^  sec.  15  to  proceed  for  compensation  refers 
only  to  an  action,  and  if  an  action  is  brought,  it  is  reasonable  to 
conclude   that  the  practice  and  procedure  in  ordinary  actions 
are  to  be  applied  as  far  as  may  be.     Now  as  to  their  application. 
In  the  first  place,  keeping  in  mind  that  the  payment  into  Court 
was  unaccompanied  with  any  denial  of  liability,  it  must  be  taken 
to  admit  the  plantiff^s  cause  of  action  to  the  extent  of  £3,000, 
and  the  interest,  £86  Is.  2d.,  follows  as  of  course  under  sec.  20  of 
the  Act:  Hennell  v.  Da  vies  (1).     The  Chief  Justice  has  made  a 
close    analysis   of   the   Rules   under   Order   XVIII.   which  are 
relevant  to  this  case,  and  I  cannot  add  to  that ;  further,  I  think 
it  impossible  to  resist  the  construction  of  Order  XXVIL,  Rule  3, 
which  lays  it  open  to  a  plaintiff  to  treat  such  an  admission  of  fact 
as  this  plea  as  the  foundation  for  an  application,  at  any  stage  of 
the  cause,  to  the  Court  or  a  Justice,  for  the  payment  out  to  him 
of  the  amends  tendered  with  the  plea.     From  that  construction 
it  follows,  not  only  that  the  refusal  of  such  an  order  is  scarcely 
to  be  thought  of,  but  also  that  the  right  to  it  is  not  dependent  on 
the  result  of  the  action.     The  comprehensive  Rule  in  question,  so 
construed  by  its  framers,  is  probably  the  reason  why  it  has  not 
been  thought  necessary  to  provide  specially  for  payment  out  of 
Court,  as  in  England  is  done  by  Order  XXII.,  r.  6.     I  am,  there- 

(I)  (1893)  1  Q.B.,  367. 
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fore,  of  opinion  that  the  plaintiff  was  and  is  entitled  to  the  whole   H.  C.  or  A. 
of  the  money  paid  into  Court. 

The  remaining  question  is  whether  the  plaintiff  has  shown  a     Spenckr 
right  to  compensation  exceeding  the  sum  paid  in.      For  it  is  on    t^^^qq^, 
him  to  show  it,  and  he  undertook  to  do  so.      As  in  most  cases  of  monwkalth. 
the  kind,  the  witnesses,  called  as  experts  in  land  values,  presented      Barton  j. 
a  view  for  each  side  difficult  to  reconcile  with  that  for  the  other. 
The   differences   were   upon   a   matter  in  which  the  worth  of 
opinion,  and  not  the  degree  of  truthfulness,  was  in  question. 
Still,  the  matter  was  one  of  credibility  in  that  sense,  and  the 
conflict  was  strong.     In  such  a  case  a  Judge  who  sees  and  hears 
the  witnesses  has  a  distinct  advantage  over  others  who  are  asked 
to  review  his  decision.  Therefore  I  am  very  loath  to  attempt  such  a 
process  in  this  case,  and  can  only  do  so  on  the  ground  of  necessity. 
But,  after  giving  my  best  attention  to  the  judgment  of  Higgins  J., 
I  am  unable  to  find  that  he  has  applied  certain  principles  which,  as 
it  appears  to  me,  should  be  applied  to  a  question  of  this  kind.     I 
am  unable  to  say  that  the  bare  market  value  of  the  land  for 
workingmen's  residences  on  a  particular  day  would  be  a  value 
constituting  a  real  compensation  for  this  taking.     The  Court 
must  take  into  consideration  all  the  circumstances,  and,  to  quote 
the  admirable  judgment  of  the  Supreme  Court  of  New  Zealand 
in  Russell  v.  The  Minister  of  Lands  (1),  must  "  see  what  sum  of 
money  will  place  the  dispossessed  man  in  a  position  as  nearly 
similar  as  possible  to  that  he  was  in  before."     His  loss  is  to  be 
tested  by  the  value  of  the  thing  to  him :  Stehhing  v.  Metropolitan 
Board  of  Works  (2),  and  the  loss  he  has  sustained  is  not  neces- 
sarily to  be  gauged  by  what  the  land  would  realize  if  peremp- 
torily brought  into  the  market  on  a  day  named.     True,  it  is 
*'  value "  which  is  to  be  assessed,  but  the  value  to  the  loser  of 
land  compulsorily  taken  is  not  necessarily  the   mere   saleable 
value.    See  Russell  v.  The  Minister  of  Lands  (No.  2),  (3).    I  make 
these  observations  without  losing  sight  of  the  fact  that,  in 
arriving  at  the  market  or  saleable  value  of  £2,250  for  working- 
men's  cottage  sites,  which  is  the  only  value  that  I  think  he  found. 
Biggins  J,  was  perfectly  entitled  to  follow,  as  he  did,  that  one  of 

(1)  17  N.Z.  L.R.,  241,  at  p.  253.  burn  C.J. 

(2)  40  L.J.Q.B.,  1,  at  p.  6,  per  Cock-  (3)  17  N.Z.L.R.,  780. 
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H.  C.  or  A.  the   defendants'   witnesses    who   gave   the   lowest  estimate  of 
market  value,  and  I  should  not  be  at  all  disposed  to  disturb  his 

Spencer     conclusion  on  that  element  of  the  case,  as  an  element. 
The  Com-        ^^®  plaintiff's  witnesses  attributed  considerable  value  to  this 
MONWEALTH.  land,  or  a  great  part  of  it,  as  a  site  for  a  factory — one  of  them 

Barton  J.  Said  a  f reczing-house.  One  cannot  shut  one's  eyes  to  the  fact  of 
the  importance  of  Fremantle  as  a  port,  or  refuse  to  see  that 
Australian  ports  generally  are  growing  in  trade  and  consequence. 
It  may  be  that  commerce  and  manufactures  will  for  years  be  con- 
centrated on  the  part  of  the  port  south  of  the  river,  but  probably 
that  will  in  a  reasonable  time  cease  to  be  the  case  with  this  the 
chief  port  of  this  State.  A  man  is  perfectly  entitled,  so  long  as 
he  escapes  government  resumptions,  to  hold  his  land,  in  view  of 
such  progress  as  he  sees  going  on,  in  the  hope  and  belief  that  it 
will  realize  its  best  return  to  him  before  many  years  as  a  site  for 
some  manufacture  or  the  like.  And  its  value  to  him  in  that 
regard,  though  often  called  prospective,  may  even  be  a  very 
present  one  if  he  exercises  due  care  and  does  not  exhibit  too 
great  anxiety  to  sell.  The  plaintiff's  witnesses  have  attributed 
such  a  value  to  the  land,  and  though  I  do  not  doubt  that  they 
have  been  sanguine  as  to  amounts,  I  still  think  that  something 
should  have  been  allowed  the  plaintiff  in  this  regard,  that 
is,  that  it  was  a  ffitctor  of  the  value  which  Higgina  J.  left  out  of 
consideration,  but  which  the  plaintiff  was  entitled  to  have 
estimated  :  See  In  re  Goiigh  and  Aspcitrici,  SiUoth  and  District 
Joint  Water  Board  (1),  and  In  re  Ossalinsky  (Countess)  and 
Mayor  <kc.  of  Manchester  (2).  All  "reasonably  fair  contingencies," 
as  Ghrove  J.  put  it  in  that  case,  are  to  be  considered ;  and  then  he 
uses  these  words : — *'  What  it  would  sell  to  a  willing  purchaser 
for  in  consequence  of  its  having  these  additional  advantages" 

Of  course,  the  price  for  which  land  would  sell  to  a  wilhng 
purchaser  is  there  intended  by  Orove  J.  to  be  the  test,  whether 
there  are  special  advantages  or  contingencies  to  be  valued  or  not 
And  I  should  say,  in  view  of  the  many  authorities  cited  and  upon 
the  sense  of  the  matter,  that  a  claimant  is  entitled  to  have  for  his 
land  what  it  is  worth  to  a  man  of  ordinary  prudence  and  fore- 
ID  (1903)  1  K.B.,  574. 
(2)  Broicne  and  Allan  on  CompcJisation,  2ud  ed.,  App.  p.  659,  at  p.  661. 
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sight,  not  holding  his  land  for  merely  speculative  purposes,  nor,  ^-  C-  ^^  '^• 
on  the  other  hand,  anxious  to  sell  for  any  compelling  or  private       y^\ 
reason,  hut  willing  to  sell  as  a  business  man  would  be  to  another     Spbncbr 
such  person,  both  of  them  alike  uninfluenced  by  any  consideration    thk^Com- 
of  sentiment  or  need.  monwbalth. 

But  while  I  think  with  gi*eat  respect  that  His  Honor  did  not  Barton  j. 
take  into  consideration  all  the  factors  that  he  might  have  done, 
or  apply  principles  as  broad  as  such  a  case  required,  I  am  still  not 
satisfied  that  the  plaintiff  has  proved  himself  entitled  to  more 
than  the  £3,000  paid  into  Court.  As  it  is  now  for  this  Court  to 
name  the  sum  which  will  really  compensate  the  plaintiff,  I  am 
bomid  to  say  that,  taking  all  things  into  consideration,  I  think 
the  fair  value  of  this  land  to  such  a  vendor  as  I  have  described 
exceeded  on  1st  January  1905  (sec.  19),  the  sum  found  by  the 
learned  Justice,  but  that  it  did  not  exceed  the  sum  of  £3,000  paid 
into  Court.  Ordinarily  that  conclusion  would  mean  a  verdict  for 
the  defendant,  but  in  view  of  sees.  17  to  20  of  the  Act  I  agree 
with  the  Chief  Justice  that  the  proper  form  of  judgment  is  for 
the  plaintiff  for  £3,086  Is.  2d.,  being  the  whole  amount,  including 
interest,  paid  into  Court. 

As  this  is  a  finding  that  the  sum  paid  in  was  enough,  it  is  a 
result  which  on  an  ordinary  trial  by  jury  would  involve  the 
payment  of  the  costs  by  the  plaintiff  from  the  time  of  payment 
in.  Though  Higgins  J.  ordered  the  sum  of  only  £2,250  to  be 
paid  out  to  the  plaintiff,  he  did  not  order  him  to  pay  costs.  But, 
as  we  have  been  unable  to  agree  with  his  judgment,  we  cannot 
say  how  he  would  have  treated  the  costs  after  deciding  the  com- 
pensation on  the  principles  now  applied,  and  as  we  cannot  possibly 
say  how  he  would  then  have  exercised  his  discretion,  we  must  use 
our  own.  For  my  part  I  cannot  see  any  reason  why,  awarding 
the  plaintiff  the  £3,086  in  Court,  we  should  exempt  him  from  the 
normal  consequence  of  such  a  result  in  costs ;  while  the  costs  up 
to  payment  into  Court  should  be  paid  by  the  defendant.  I  think 
the  respondent  should  pay  the  costvS  of  the  appeal,  as  the 
appellant  has  succeeded  in  having  the  amount  awarded  to  him 
increased  by  £750. 

As  to  the  question  of  amendment,  I  do  not  see  how  we  could 


* . 
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H.  G.  or  A.  possibly  allow  so  radical  an  alteration  in  these  pleadings  at  sach  a 
^       stage. 

Spencer 
_   ^'  Isaacs  J.    I  agree  with  the  order  proposed  by  the  learned  Chief 

MONWEALTH.  Justice.     The  only  issue  raised  by   the  pleadings   waa  whether 

iMa^.      the  sum  of  £3,086  Is.  2d.  brought  into  Court  without  any  denial 

of   liability  was   enough   to  satisfy   the  plaintiff's   claim*    His 

claim  for  compensation  was  solely  for  the  value  of  the  land  itself, 

and   did   not  include  any   claim   for  damage  otherwise.    The 

particulars  of  the  sum  paid  into  Court  showed  that  the  money 

was  in  respect  of  the  identical  claim  made,  and  consisted  of  an 

amount  representing  the  valuation   of  the  land  together  with 

interest  at  3%  from  the  date  of  acquisition  of  the  land  until  the 

date  of  payment  into  Court. 

The  amount  found  by  the  learned  primary  Justice  as  the  true 
value  of  the  land  was  £2,250,  and  His  Honor  directed  that  judg- 
ment  should  be  entered  for  that  sum. 

The  first  question  is,  whether  the  plaintiff,  notwithstanding  the 
finding  that  £2,250  was  the  actual  value,  is  entitled  to  judgment 
for  the  amount  of  £3,086  Is.  2d.  paid  into  Court. 

Section  15  of  the  Property  for  Public  Purposes  Acquisition 
Act  1901,  which  was  in  force  when  this  action  was  tried  and 
until  July  1st  1907,  prescribed  that,  in  the  absence  of  an  agreement 
as  to  the  amount  of  compensation,  proceedings  might  be  instituted 
in  the  High  Court  in  the  form  of  an  action  for  compensation. 
This  brings  into  application  the  principle  enunciated  by  James 
•  L.  J.  in  Dale's  Case  (1).  "  It  was  strongly  urged  that  this  was  a  new 
jurisdiction  and  a  new  procedure.  According  to  my  view  of  the 
case,  that  is  not  material,  because  if  a  new  jurisdiction  is  given 
to  an  existing  Court — that  is  to  say,  a  jurisdiction  to  deal  with 
some  new  matters  in  a  different  mode  and  with  a  different  pro- 
cedure— if  that  jurisdiction  be  so  given  to  a  well-known  Court, 
with  well-known  modes  of  procedure,  with  well-known  modes  of 
enforcing  its  orders,  it  must,  unless  the  contrary  be  expressed 
or  plainly  implied,  be  given  to  that  Court  to  be  exercised  accordiu^ 
to  its  general  inherent  powers  of  dealing  with  the  matters  which 
are  within  its  cognizance." 

(1)  6  Q.B.D.,  376,  at  p.  450. 
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Subject,  therefore,  to  any  special  provision  contained  in  the  BT.  C.  or  A. 
Act  itself,  the  ordinary  rales  and  practice  of  the  Court  apply ;       ^^^' 
and  in  the  absence  of  any  express  rules  or  practice  governing  the     Spbnckr 
procedure,  tlie  Court  must  pro  hoc  vice  act  on  its  own  views  of    ^he'^Com- 
justice  and  convenience.     There  is  nothing  in  the  Act  which  in  monwbalth. 
any  degree  interferes  with  the  constant  rule  that  the  Court  tries      igaacs  j. 
the  issues  raised,  and  does  not  treat  as  still  in  contention  any 
matters  admitted  between  the  parties  on  the  pleadings  as  they 
stand. 

What  then  is  the  effect  to  be  attributed  to  the  payment  of 
£3,086  Is.  2d.  into  Court  upon  the  only  item  of  claim  made  by 
the  plaintiff?  Clearly,  that  the  defendant  h«is  expressly  admitted 
the  value  of  the  land  to  be  at  all  events  £3,000,  and  that  so  much 
in  any  event  ought  to  be  paid  to  the  plaintiff*. 

Money  paid  in  on  a  plea  not  denying  liability,  so  long  as  the 
pleading  so  stands,  is,  as  it  always  has  been,  a  formal  admission 
that  the  sum  paid  in  is  due. 

In  the  words  of  Lord  Deninvan  C.J.  in  SteavcTison  v.  Berwick 
Corporation  (1),  the  defendants  say  "We  do  not  choose  to  dispute 
so  much  of  the  demand."     The  cases  are  uniform  as  to  this. 

Whether  in  any  particular  case  such  a  payment  has  any 
further  effect  may  depend  on  the  form  of  the  action  and  of  the 
payment  itself.  But  money  paid  in  simply  and  without  denial 
of  liability  is,  in  the  absence  of  permitted  amendment,  the  money 
of  the  plaintiff  if  he  chooses  to  take  it ;  but  if  he  determines  to 
proceed  for  more,  then  he  runs  the  risk  of  the  money,  which  is 
his  money,  being  dealt  with  by  the  Court  so  as  to  protect  the 
defendant  from  some  possible  injustice.  Apart  from  that  con- 
tingency, the  unqualified  payment  into  Court  is  for  him,  and 
leaves  the  money  at  his  disposal. 

There  having  been  no  amendment  of  the  pleadings,  it  was  not, 
in  my  opinion,  competent  for  the  defendant  to  dispute  the  right 
of  the  plaintiff  to  a  judgment  for  at  least  £3,000  with  interest. 

It  appears,  however,  that  this  view  was,  by  inadvertence,  not 
placed  before  Higgins  J.,  and  that  it  was  admitted  before  him  by 
plaintiff's  counsel  that  under  the  authority  of  Gray  v.  Bartholo- 
^'i^tc  (2)  there  was  power  to  order  the  repayment  to  the  defendant 

(1)  1  Q.B.,  154,  at  159.  (2)  (1895)  1  Q.B.,  209. 
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H.  C.  OF  A.  of  the  difference  between  £2,250  and  £3,086  Is.  2d.     Assuming 

1007 

there  was  power  to  limit  the  amount  recoverable  by  tlie  plaintiff 

Spencer     ^  £2,250,  there  was  also  power  to   order  the  balance   to  be 

The'com-    refunded;    and,  in   any   event,   if   costs   were  payable   to  the 

MONWKALTH.  defcudaut,  there   was  equally  power  to  order  them  to  be  first 

Isaacs  J.      paid  out  of  the  sum  in  Court  before  payment  out  to  the  plaintiff. 

There  were  no  costs  so  payable  ;  and  though  the  learned  Justice 
was  quite  justified  in  asking  himself,  and  indeed  bound  to  ask 
himself,  the  true  value  of  the  land  irrespective  of  the  amount 
paid  in,  yet  when  that  was  once  ascertained  to  be  below  the 
amount  paid  in,  the  answer  only  enabled  the  Court  to  determine 
in  favour  of  the  defendant  the  issue  as  to  sufficiency  of  the 
amount  paid  in.  It  did  not  alter  the  admission  of  the  pleadings 
up  to  that  amount,  or  the  plaintiffs  right  to  receive  the  sum  paid 
in.  In  an  ordinary  action  final  judgment  would  in  such  a  case 
be  given  on  the  issue  for  the  defendant,  but  here  the  language  of 
the  Act  contemplates  a  judgment  for  the  plaintiff,  and  in  the 
circumstances  the  judgment  must  be  for  at  least  the  sum  paid  in. 

The  plaintiff,  however,  was  not  content  to  accept  that  sum  as 
suflScient ;  he  denied  its  sufficiency,  and  has  further  contended  on 
the  appeal  that  the  learned  Justice  ought  to  have  given  more. 
Invited  to  state  the  minimum  amount  that  would  meet  the  legal 
requirements  of  the  evidence,  learned  counsel  for  the  appellant 
candidly  admitted  it  would  be  impossible  to  do  so. 

It  would  be  profitless  to  examine  the  evidence  in  close  detail, 
but  there  are  some  broad  considerations  to  which  reference  may 
be  directed. 

In  the  first  place  the  ultimate  question  is,  what  was  the  value 
of  the  land  on  1st  January  1905  ? 

All  circumstances  subsequently  arising  are  to  be  ignored. 
Whether  the  land  becomes  more  valuable  or  less  valuable  after- 
wards is  immaterial.  Its  value  is  fixed  by  Statute  as  on  that 
day.  Prosperity  unexpected,  or  depression  which  no  man  would 
ever  have  anticipated,  if  happening  after  the  date  named,  must 
be  alike  disregarded.  The  facts  existing  on  1st  January  1905  are 
the  only  relevant  facts,  and  the  all  important  fact  on  that  day  is 
the  opinion  regarding  the  fair  price  of  the  land,  which  a  hypo- 
thetical  prudent  purchaser   would   entertain,  if  he   desired  to 
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purchase  it  for  the  most  advantageous  purpose  for  which  it  was  H.  C.  of  A. 
adapted.     The  plaintiff  is  to  be  compensated ;  therefore  he  is  to       ^     ^ 
receive  the  money  equivalent  to  the  loss  he  has  sustained  by      Spencer 
deprivation  of  his  land,  and  that  loss,  apart  from  special  damage    xhe^Com- 
not  here  claimed,  cannot  exceed  what  such  a  prudent  purchaser  monwealth. 
would  be  prepared  to  give  him.     To  arrive  at  the  value  of  the      i^^iaca  j. 
land  at  that  date,  we  have,  as  I  conceive,  to  suppose  it  sold  then, 
not  by  means  of  a  forced  sale,   but  by  voluntary   bargaining 
between  the  plaintiff  and  a   purchaser,  willing  to  trade,   but 
neither  of  them  so  anxious  to  do  so  that  he  would  overlook  any 
ordinary  business  consideration.     We  must  further  suppose  both 
to  be  perfectly  acquainted  with  the  land,  and  cognizant  of  all 
circumstances  which  might  affect  its  value,  either  advantageously 
or   prejudicially,    including    its    situation,    character,    quality, 
proximity  to  conveniences   or  inconveniences,  its  surrounding 
features,  the  then  present  demand  for  land,  and  the  likelihood,  as 
then  appearing  to  persons  best  capable  of  forming  an  opinion,  of  a 
rise  or  fall  for  what  reason  soever  in  the  amount  which  one  would 
otherwise  be  willing  to  fix  as  the  value  of  the  property. 

In  The  Queen  v.  Brovyn  (1)  Cockbum  C.J.  said  : — "A  jury, 
whether  the  dispute  be  as  to  the  value  of  land  required  to  be 
taken  by  the  company,  or  as  to  the  compensation  for  damages 
by  severance,  in  assessing  the  amount  to  which  the  landowner  is 
entitled,  have  to  consider  the  real  value  of  the  land,  and  may 
take  into  account  not  only  the  present  purpose  to  which  the  land  is 
applied,  but  also  any  other  more  beneficial  purpose  to  which  in  the 
course  of  events  at  no  remote  period  it  may  be  applied,  just  as  an 
owner  might  do  if  he  were  bargaining  with  a  purchaser,  in  the 
market.  That  is  the  mode  in  which  the  land  would  be  valued." 
Having  mentally  pla<;ed  itself  in  the  position  of  the  bargaining 
parties  as  on  the  critical  date,  1st  January  1905,  the  question 
for  the  tribunal  is,  what  is  the  point  at  which  the  parties  would 
meet ;  what  is  the  sum  the  one  would  be  willing  to  give  and 
the  other  to  take  ?  That  is  practically  the  same  as  asking 
what  is  the  highest  sum  such  a  purchaser  would  give,  because  we 
must  assume  the  owner  would  be  willing  to  take  the  best  he  can 
get.     The  best  he  can  get  in  those  circumstances  is  the  test  of 

(1)  L.R.  2  Q.B.,  630,  at  p.  631. 
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H.  C.  or  A.  what  he  loses,  and  it  is  his  loss  which  must  be  replaced.     It  is 
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'•  not,  as  it  seems  to  me,  proper  for  this  purpose  to  assume  that  the 
Sp£ncer  owner  retains  his  land  unsold  indefinitely  because  such  an 
The'com-  fi'-ssumption  could  only  be  for  the  purpose  of  getting  an  improved 
MONWKALTu.  value,  arisiug  from  more  favourable  circumstances  than  those 
Isaacs  J.  existing  in  January  1905,  which  is  the  very  thing  forbidden  by 
the  Statute.  If  permissible  in  his  favour,  it  would  also  be 
permissible  against  him,  and  it  would  be  palpably  unjust  to  him 
to  diminish  the  price  he  could  actually  have  got  in  January  1905 
because  some  time  after  he  could  not  have  obtained  so  much. 
What  is  to  be  avoided  is  the  supposition  that  on  the  specified 
date  there  is  to  be  a  forced  sale,  and  that  is  completely  guarded 
against  by  the  considerations  I  have  enumerated.  That  being  so, 
how  has  the  plaintiff  satisfied  the  onus  he  undertook  in  asserting 
the  insufliciency  of  the  amount  paid  into  Court  ?  The  value  of 
the  land  for  workmen's  cottages  as  determined  by  the  learned 
Justice  cannot,  on  the  materials  present  here,  be  disturbed  on  the 
ordinary  principles  upon  which  an  appellate  tribunal  acts.  It  is 
urged,  however,  that  His  Honor  was  wrong  in  not  accepting  the 
estimates  of  the  plaintiff's  witnesses  on  the  basis  of  a  business 
site.  But  apart  from  balancing  their  relative  competency  as 
compared  with  the  gentlemen  called  for  the  defendant,  by  reason 
of  varying  personal  professional  experience  of  this  particular 
locality,  there  is  ample  material  to  justify  the  primary  tribunal 
to  disregard  this  aspect  of  their  testimony  without  being  charge- 
able with  error  which  the  appellate  Court  would  correct.  As 
the  Privy  Council  said  in  Secretary  of  State  for  Foreign  Affairs 
V.  Charlesworth,  Pilling  &  Co.  (1) : — "  It  is  quite  true  that  in  all 
valuations,  judicial  or  other,  there  must  be  room  for  inferences 
and  inclinations  of  opinion  which,  being  more  or  less  conjectural, 
are  difficult  to  reduce  to  exact  reasoning  or  to  explain  to  others. 
Everyone  who  has  gone  through  the  process  is  aware  of  this  lack 
of  demonstrative  proof  in  his  own  mind,  and  knows  that  every 
expert  witness  called  before  him  has  had  his  own  set  of  con- 
jectures, of  more  or  less  weight  according  to  his  experience  and 
personal  sagacity.  In  such  an  inquiiy  as  the  present,  relating  to 
subjects  abounding  with  uncertainties  and  on  which  there  is  little 

(I)  (1901)  A.C.,  373,  at  p.  391. 
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experience,  there  is  more  than  ordinary  room  for  such  guesswork ;   BL  0.  of  A. 
and  it  wotdd  be  very  unfair  to  require  an  exact  exposition  of       /__\ 
reasons  for  the  conclusions  arrived  at."  Spencer 

The  suitability  of  the  land  for  a  factory  site  is  incontestable.    xhe^Com- 
But  its  inherent  suitability,  and  its  money  value,  for  a  factory  monwealth. 
site  are  two  very  different  matters.     No  demand  for  factory  sites      ijoacs  j. 
there  existed  on  1st  January  1905,  and  therefore  no  special  value 
could  be  placed  on  it  for  that  purpose,  unless  the  hypothetical 
prudent  purchaser  would  then  take  into  his  calculation  the  future 
prospects  of  the  land  being  wanted  for  such  a  site.     As  to  this 
not  a  single  concrete  fact  leading  to  such  a  probability,  or  likely 
to  influence   a   would-be   purchaser,  is   adduced.      Indeed,  one 
witness  for  the  plaintiff,  James  Morrison,  although  his  valuation 
is  on  the  basis  of  a  factory  site,  says  : — "  Owing  to  the  neighbour- 
hood, I  think  of  no  value  except  for  workmen's  cottages." 

The  evidence  for  the  defendant,  equally  honest  and  capable, 

was  precise  and  clear  that  the  highest  price  obtainable  for  the 

land  was  for  cottage  property.     There  was  a  general  agreement 

of  opinion  among  the  witnesses  that  for  some  years  past  prices 

of  land  have  come  down  in  the  locality  and  are  still  on  the 

decline.     Beading  the  judgment  as  a  whole,  I  understand  the 

learned  Justice  practically  to  arrive  at  a  special  finding  that  on 

let  January  1906,  whatever  the  property  might  have  fetched  as 

a  future  factory  site,  the  highest  value  of  the  land   was   for 

workmen's  cottages.     This  conclusion  was  founded  on  conflicting 

opinions  of  equally  honest  competent  and  confident  experts.     I 

entertain  no  doubt  that  such  a  finding  cannot  be  reversed  by  a 

Court  who  do  not  see  the  witnesses,  and  are  not  in  so  favourable 

a  position  as  the  learned  primary  Justice  to  form  what  after  all 

is  only  a  judicial  opinion  of  the  relative  weight  to  be  attached  to 

the  opinion  of  witnesses  regarding  the   estimate   they  think  a 

hypothetical  purchaser  would  form  of  the  probable  use  to  which 

the  land  might  in  the  indefinite   future   be   most   beneficially 

applied.     This  is  altogether  too  unsubstantial  for  an  appellate 

Court  to  act  upon  in  such  a  case.     Unless  some  error  of  principle 

18  established,  or  the  evidence  on  one  side  so  far  preponderates 

over  that  on  the  other,  by  reason  of  its  character,  force  or  quality, 

as  to  distinctly  outweigh  the  disadvantages  of  not  seeing  and 
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fl.  C.  OF  A.  hearing  the  witnesses,  it  is  almost  impossible  to  disturb  a  finding 
of  the  nature  now  under  consideration. 
Spencbr         ^^  ^he  result  then  the  special  adaptability  of  the  land  for 

The^Com-    ^^^^^y  sites  is  immaterial,  and  the  general  value  of  the  land  as 
MON WEALTH,  workmcu's  residences  prevails,  at  a  sum   not    exceeding    the 
laaacs  J.      amount  paid  into  Court. 

The  question  of  covsts  is  all  that  remains.     Ordinarily  that  is 
also  a  matter  for  the  discretion  of  the  primary  tribunal.    But 
here  the  plaintiff  invokes  the  general  practice  of  the  C!ourt  to 
escape  from  the  specific  finding  of  the  learned  Justice  limiting 
him  to  £2,250,  and  he  is  entitled  to  do  so ;  but  the  same  general 
practice  also  says  that  in  such  a  case  the  ordinary  rule  is  that 
the  plaintiff  should  get  his  costs  up  to  payment  into  Court,  and 
should,  if  he  fail  on  the  issue  as  to  sufliciency,  pay  them  to  the 
other  side.     That  is  only  the  complete  statement  of  the  one  rale. 
As  a  new  feature  operating  to  his  advantage  has  been  intro- 
duced into  the  judgment  at  the  instance  of  the  plaintiff  to  secure 
a  benefit,  it  is  only  just  to  apply  it  in  its  entirety  unless  special 
circumstances,  not  appearing  here,  make  it  more  just  to  order 
otherwise.     In  this  sense  the  order  varying  the  provision  of  the 
judgment  as  to  costs  is  no  departure  from  the  well  established 
rule  of  non- interference  with  the  discretion  of  the  primary  Court 
as  to  costs.     It  is  not  improbable  that,  if  the  principle  we  are 
acting  upon  had  been  urged  before  Higgina  J.,  he  would  have 
accompanied  its  application  with  the  same  order  as  to  costs  that 
this  Court  now  makes. 

Judgment  appealed  fro7n  varied  by  direct- 
ing  judgment  for  plaintiff  fen'  £3,082 
Is.  Id.,  being  the  amount  paid  into 
Court,  Plaintiff  to  pay  defendant's 
costs  of  action  after  payment  in.  Re- 
spondent to  pay  costs  of  appeal,  indud- 
ing  cost  of  printing. 

Solicitors,  for  the  appellant,  James  &  Darbyshire. 
Solicitor,  for  the  respondent.  Barker  (Crown  Solicitor). 

N.  G.  P. 
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HAZELTON Appellant; 

Plaintiff, 

AND 

POTTER Respondent. 

Defendant, 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

Action  for  foUse  impriwumeni — Arrest  by  police  officers  on  foreign  icarraJit — Jttsti-  H.  C.  of  A, 

/cation  ^Reasonable  beliff  of  defendant — Mistake  of  law— Notice  of  action —  1907. 

Act  done  under  authority  of  law  honestly  believed  to  be  in  force — Law  of  British  " — . — ' 

jiosHCssion— Pacific  Order  in  Council  1893,  Articles  112,  139.  Sydney, 

^^01'.  26,  27, 
The  Pacific  Order  in  Council  1893  established  a  High  Cummissioner's  Court  28. 

with  jarisdictiou  over  the  Pacific  Ocean,  and  the  islands  and  places  therein        J)ec.  9. 

which  were  British  settlements  or  under  British  protection  or  were  under  no         

ciYilized  government,  but  exclusive  of  any  part  of  the  British  dominions  or  Barton  and' 
territorial  waters  within  the  jurisdiction  of  the  legislature  of  any  British  Isaacs  JJ 
possession.  The  jurisdiction  of  the  Court  was  vested  in  a  High  Commissioner 
and  Deputy  Commissioners.  Article  112  of  the  Order  in  Council  provides 
that  where  a  person  is  to  be  removed  for  trial  or  for  the  execution  of  a  sentence 
the  Judge  of  the  High  Commissioner's  Court  shall  issue  a  warrant  (in  a  pre- 
scribed form)  under 'which  the  person  may  be  put  on  board  a  British  warship, 
or  some  other  fit  ship,  and  conveyed  to  the  place  named  in  the  warrant  aud 
pending  removal  detiiincd  in  custody,  and  that  the  warrant  shall  be  sufficient 
authority  to  the  person  to  whom  the  warrant  is  directed  and  every  person 
acting  under  it  or  in  aid  of  the  person  to  whom  it  is  directed,  to  take  and 
keep  the  person  named  in  it. 

The  appellant  was  convicted  at  Gizo  in  the  Solomon  Islands  before  a 
Deputy  Commissioner  and  sentenced  to  a  term  of  imprisonment  at  Fiji.  The 
ship  on  which  the  appellant  was  put  for  the  purpose  of  being  conveyed  to  Fiji 
ended  her  voyage  at  Sydney,  and  while  there  the  appellant  was  taken  into 
TOL.  V.  30 
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custody  by  a  Sydney  police  oOSoer  ander  a  warrant  purporting  to  have  been 
made  by  the  Deputy  Commiuioner  at  Gizo,  but  actually  signed  in  Brisbane, 
directed  to  the  supercargo  of  the  ship  by  name,  who  was  commanded  to 
convey  the  appellant  to  Sydney,  and  **  there  to  deliver  him  to  the  magistrate 
gaoler  or  other  officer  to  whom  it  may  appertain  to  give  effect  to  any  sentence 
passed  by  the  Court  there  exercising  criminal  jurisdiction  &c.,  that  the  odd 
sentence  may  be  carried  Into  effect." 

In  an  action  in  the  Supreme  Court  of  New  South  Wales  by  the  appellast 
against  the  police  officer  for  damages  for  false  imprisonment : 

Held,,  that  the  warrant,  even  if  valid,  afforded  no  justification  for  the  arrest 
inasmuch  as  it  did  not  authorize  the  conveyance  of  the  appellant  to  Fiji  bat 
to  Sydney,  and  whatever  authority  for  the  detention  of  the  appellant  it 
purported  to  confer  terminated  on  the  delivery  of  the  appellant  to  the  keeper 
of  the  prison  in  Sydney,  and  consequently  his  detention  there  was  not  a 
necessary  act  in  aid  of  the  execution  of  the  warranto 

Held,  further,  that,  although  under  a  warrant  duly  addressed  to  the  gaoler 
at  Fiji,  a  temporary  detention  of  the  appellant  by  a  Sydney  officer  for  the 
purpose  of  aiding  the  execution  of  the  warrant  might  be  justified  on  the 
ground  of  necessity,  the  High  Commissioner  had  no  authority  to  address  a 
warrant  to  the  keeper  of  a  prison  in  Sydney  or  to  authorize  a  detention  by 
him,  and  the  warrant  was  therefore  invalid  on  the  face  of  it. 

Leonard  Wat8on*s  Case,  9  A.  &  £.,  731,  distinguished. 

Article  139  provides  that  any  suit  or  proceeding  shall  not  be  oonunenced 
*'  in  any  of  Her  Majesty's  Courts  "  for  anything  done  or  omitted  in  pursuaDce 
of  execution  or  intended  execution  of  the  Order  in  Council  unless  a  month's 
notice  of  action  in  writing  is  given  by  the  plaintiff  to  the  defendant. 

Held,  that  the  defendant  was  not  entitled  to  the  benefit  of  this  provision, 
because,  even  if  it  applied  to  actions  brought  in  the  Courts  of  New  Sonth 
Wales,  which  was  doubtful,  the  arrest  was  not  anything  that  could  be  done 
under  the  Order  in  Council.  Article  112,  under  which  the  defendant  assumed 
to  act,  was  not  in  force  in  that  State,  and  in  order  that  advantage  may  be 
taken  of  such  a  provision,  the  defendant  must  establish  that  he  honestly 
believed  in  a  state  of  facts  which,  if  it  had  existed,  would  have  afforded  him 
a  justification  under  the  lex  fori, 

RohertH  v.  Orchard,  2  H.  &  C,  769  ;  33  L.  J.  Ex.,  65,  applied. 

Decision  ot  the  majority  of  the  Supreme  Court,  HaxelUm  v.  Potter,  (1907) 
7  S.  R.  (N.S.  W.),  270  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  making  absolute  a  rule  niei  for  entering  a  nonsuit 

The  appellant  had  recovered  a  verdict  for  £229  damages  against 
the  respondent,  an  officer  of  the  police  force  in  Sydney,  New  South 
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Wales,  in  an  action  for  false  imprisonment.     Tliis  verdict  was  set   ^-  C.  or  a. 

aside  by  the  Full   Court  (consisting  of  Simpaon,  Priiig  and 

Rogers  JJ.)  by  a  majority,  and  a  nonsuit  ordered  to  be  entered, 

on  the  grounds,  that  the  defendant  had  acted  under  a  warrant, 

good  on  its  face,  in  the  honest  belief  that  it  was  a  valid  warrant, 

and  that  the  defendant  was  entitled  to  notice  of  action  under 

Article  139  of  the  Pacific  Order  in  Ck)uncil  1893.   On  both  points 

Pring  J.  dissented  from  the  majority  of  the  Court :  Hazelton  v. 

Potter  (\). 

From  this  decision  the  present  appeal  was  brought  by  special 
leave. 

The  facts  and  the  material  portions  of  the  Order  in  Council 
sufficiently  appear  in  the  judgments  hereunder. 


D.  G,  Ferguson  (Windeyer  with  him),  for  the  appellant.  The 
warrant  was  bad.  The  Deputy  Commissioner  had  no  jurisdiction 
to  authorize  a  Sydney  police  officer  to  detain  the  appellant  in 
Sydney.  His  jurisdiction  is  limited  by  the  Pacific  Order  in 
Council  1 893  to  the  islands  and  other  places  in  the  Pacific  outside 
the  limits  of  self-governing  Colonies  of  the  Empire.  Moreover  the 
warrant  was  not  in  the  form  prescribed  by  the  Order  in  Council, 
Schedule  Form  C.  17.  It  should  have  specified  Fiji  as  the  place  to 
which  the  appellant  was  to  be  removed.  It  was  no  warrant  for 
anything  after  the  conveyance  to  Sydney.  (See  Article  112  of 
the  Order  in  Council.)  These  defects  appeared  on  the  face  of  the 
warrant,  and  consequently  the  person  who  acted  under  it  was 
not  protected.  [He  referred  to  Pollock  on  Torts,  5th  ed.,  p.  112 ; 
Tht  MarsIuUsea  (2) ;  Clark  v.  Woods  (3)  ;  Clerk  and  Lindsell  on 
Tcw-te,  2nd  ed.,  p.  643 ;  Andrews  v.  Mav^^is  (4) ;  Can^att  v. 
Morley  (5) ;  Watson  v.  BodeU  (6) ;  Dews  v.  Riley  (7). 

[Isaacs  J.  referred  to  HUl  v.  Bateman  (8);  Shergold  v. 
Halloway  (9).] 

Even  if  the  warrant  were  good  on  its  face  but  really  bad,  it 
would  afford  no  protection  to  a  person  acting  under  it. 


(1)  (1907)  7  S.R.  (N.S.W.),  270. 

(2)  lORep.,  69,  atp.  76a. 

(3)  2  Ex.,  395  ;  17  L.J.M.C,  189. 

(4)  1Q.B..3. 

(5)  IQB,  18. 


(6)  14  M.  &  W.,67. 

(7)  11  C.B.,  4.34  ;  20  L.  J.C.P.,  264. 

(8)  1  Stra.,  710. 

(9)  2  Stra.,  1002. 
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No  notice  of  action  was  necessary.  The  warrant  being  bad  on 
its  face,  the  respondent  had  no  resison  to  believe  in  the  existence 
of  a  state  of  facts  which  would  justifj''  him  in  acting  upon  it 
Even  assuming  the  warrant  to  have  been  good  on  its  face, 
Article  139  does  not  protect  the  respondent,  because  it  has  no 
application  to  proceedings  in  Courts  of  New  South  Wales,  nor 
does  it  apply  to  acts  done  outside  the  territorial  limits  of  the 
jurisdiction  of  the  Western  Pacific  Court.  If  it  had  purported  to 
apply  to  these  Courts  it  would  be  ulhu  vires :  see  Articles  4,  7, 
14,  19,  49.  The  meaning  of  the  words  "  any  of  Her  Majesty's 
Courts"  may  be  gathered  from  a  reference  to  Articles  109, 110. 
They  may  fairly  be  construed  as  referring  to  the  High  Commis- 
sioner s  Court  and  Courts  established  under  sec.  2  of  the  British 
Settletnents  Act  1887.  The  lex  fori  is  to  be  applied  in  matters  of 
procedure  such  as  this.  [He  referred  to  Mncleod  v.  Attorney- 
General  fin''  New  South  Wales  (1) ;  British  Settlemeiits  Act  1887, 
sees.  2,  6  ;  Preamble  to  Pacific  Order  in  Council  1893.] 

[Griffith  C.J.  referred  to  Leroux  v.  Brown  (2) ;  Scott  v.  Lord 
Seymour  (3). 

Isaacs  J.  referred  to  Westlake  on  Intei^iational  Law,  3rd  ed., 
pars.  238,  239.] 

The  British  legislature  has  dealt  with  the  same  subject  in 
sec.  13  of  the  Foreign  Jurisdiction  Act  1890,  which  renders 
Article  139  iiltra  vires :  Benthavi  v.  Hoyle  (4) ;  Ferrner  v.  Wilson 
(5).  Even  if  Article  139  applies  to  an  action  in  these  Courts,  the 
respondent  is  not  entitled  to  the  benefit  of  it,  because  the  arrest  was 
not  made  under  the  Order  in  Council  within  the  meaning  of  that 
Article,  but  in  pursuance  of  a  warrant  i&sued  under  the  Order : 
Shatwell  v.  Hall  (6),  cited  in  McLaughlin  v.  Fosbery  (7).  Nor 
was  there  anything  in  the  warrant  that  could  lead  the  respondent 
to  reasonably  believe  that  he  was  acting  under  the  Order.  Tlie 
warrant  did  not  purport  to  direct  the  convej'ance  of  the  appel- 
lant to  Fiji.  Detention  in  Sydney  could  only  be  authorized  by 
Imperial  or  New  South  Wales  legislation,  not  by  a  warrant  out 


(1)  (1891)  A.C.,  455,  at  p.  458. 

(2)  12  C.B.,  801  ;  22  L.J.  C.P.,  1. 

(3)  1  H.  &  C,  219  ;  .32  L.J.  Ex.,  61. 

(4)  3Q.B.D.,  280,  at  p.  295. 


(5)  4C.L.R.,  785. 

(6)  10  M.  &  W.,  523. 

(7)  1  C.L.R.,546,  atp.  565. 


Potter. 
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of  the  High  Commissioner's  Court.     Article  112  is  not  law  in  this    ^-  C.  er  A. 
State.     The  respondent's  belief  that  it  was  is  immaterial. 

Hazelton 
Scholes  and  Piddington,  for  the  respondent.    The  warrant  was      ^  ^ 

good  on  its  face,  as  a  warrant  for  the  conveyance  of  a  prisoner 

from  Gizo  to  Fiji  by  an  officer  of  the  Court,  signed  at  Gizo  by  a 

person  who  had  jurisdiction  to  sign  it.     The  ordinary  and  natural 

route  between  those  places  is  through  Sydney  by  transhipment, 

and  the  detention  of  the  appellant  in  Sydney  was  ancillary  to  the 

execution  of  the  warrant.     Article  112  authorizes  any  person  to 

aid  in  the  execution.     [They  referred  to  Leonard  Watson's  Case 

a)]. 

[Griffith  C.J.  referred  to  Attorney-General  for  Canada  y. 
Cain  and  GilhuUi  (2).] 

The  Order  in  Council  takes  effect  in  all  parts  of  His  Majesty's 
dominions,  wherever  it  may  be  necessary  that  some  act  should  be 
done  for  the  purpose  of  carrying  it  out.  Article  112  may  be 
read  as  an  express  exception  from  the  exclusion  in  Article  4. 
*•  Expreasly  provided "  merely  means  clearly  provided :  In  re 
EngUiTKl  (3),  and  includes  necessary  implications. 

It  is  a  necessary  implication  in  Article  112  that  the  convey- 
ance of  prisoners  may  be  through  the  territory  of  other  British 
legislatures  when  the  only  practicable  route  lies  that  way: 
Robtelmes  v.  Brenan  (4).  The  warrant  in  this  case,  even  if  it 
camiotbe  read  as  a  warrant  to  convey  from  Gizo  to  Fiji,  could  be 
read  as  a  waiTant  to  the  respondent  to  assist  in  the  conveyance 
by  taking  custody  of  the  appellant  in  Sydney,  and  the  respondent 
was  entitled  to  assume  that  there  was  another  warrant  in  exist- 
ence for  the  complete  journey.  The  warrant  need  not  be  in  the 
exact  Form  C.  17. 

If  the  warrant  was  good  on  its  face  the  respondent  could  justify, 
under  Article  112,  being  an  officer  of  the  law,  acting  as  such  in 
aid  of  the  person  who  had  the  execution  of  the  warrant.  He 
knew  nothing  of  the  defect  in  Robertson's  authority,  and  was 
not  bound  to  inquire  into  that  or  into  the  validity  of  the  warrant. 

[They  referred  to  Carratt  v.  Morley  (5) ;  Painter  v.  Liverpool 

(1)  9  A.  &  E.,  731.  (4)  4  C.L.R.,  395. 

ai  (1906)  A.C.,  642.  (5)  1  Q.B.,  18. 

<3)  13N.S.W.UR.,  121,  at  p.  122. 


r. 
Potter. 
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H.  C.  ofA.   Oil   Gas  Light  Co,  (1);    Henderson  v.  Preston  (2);  Devaer  v. 

^^^*        Cook  (3) ;  Wehh  v.  BatclieUnir  (4) ;  The  Marsludsea  (5).] 
Hazklton        [Griffith  C.J.  referred  to  Ghxi/tit  v.  Bagge  (6).] 

Tlie  appellant  by  his  conduct  before  and  after  arriving  in 
Sydney  submitted  to  the  jurisdiction  of  the  High  Commissioner's 
Court  and  to  the  detention  by  the  respondent  in  furtherance  of 
that  Court's  order,  and  is  estopped  from  now  denying  the 
authority  of  the  respondent  to  detain  him  in  Sydney.  This 
defence  is  open  to  the  respondent  under  the  plea  of  not  guilty : 
Heanp  v.  Rogers  (7) ;  Pickard  v.  Sears  (8) ;  OofTs  Case  (9). 

[Griffith  C.J. — The  representation,  if  any,  made  by  the  appel- 
lant was  on  a  matter  of  law,  as  to  which  there  can  be  no  estoppel.] 

The  respondent  was  entitled  to  notice  of  action.  The  words 
"in  any  of  Her  Majesty's  Courts'"  include  the  Courts  of  this 
State.  They  are  not  used  elsewhere  in  the  Order  in  Council,  and 
must  therefore  be  intended  to  mean  something  different  from  the 
High  Commissioner's  Court,  which  is  always  called  "  the  Court." 
[They  referred  to  Articles  25,  137  and  139.]  The  action  for 
trespass  is  a  personal  one,  and  may  be  brought  wherever  the 
defendant  happens  to  be.  There  is  no  reason  why  notice  should 
be  considered  necessary  in  one  Court  and  not  in  another.  The 
defendant  honestly  and  upon  reasonable  grounds  believed  that 
the  waiTant  was  valid  and  had  been  duly  issued. 

[Griffith  C.J. — But  if  Article  112  had  no  effect  in  New  South 
Wales,  it  was  immaterial  whether  the  respondent  thought  that  it 
had,  or  believed  in  a  state  of  facts  which,  if  it  had,  would  have 
justified  him.] 

The  Order  as  a  whole  is  in  force  in  New  South  Wales  for  the 
purpose  of  protecting  persons  acting  under  it,  if  the  Order  cannot 
reasonablj'^  be  carried  out  without  doing  some  act  in  New  South 
Wales. 

[Isaacs  J. — Assuming  that  Article  139  purports  to  control  the 
Courts  of  New  South  Wales,  what  authority  had  the  Queen  in 
Council  to  make  such  an  Order  ?] 

(1)  3  A.  &  E.,  433.  (6)  3  East..  128. 

(2)  21  Q.B.D..  362.  (7)  9  B.  &  C,  677,  at  p.  586. 

(3)  88  L.T.,  629.  (8)  6  A.  &  E.,  469. 

(4)  Vent..  273.  (9)  3  M.  &  S.,  203. 

(5)  10  Rep.,  69,  at  76a. 
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The  power  confeiTed  by  the  Pacific  Islanders  Act  1875,  sec.  6.   ^-  ^-  ®'  ^• 
It  was  necessary  for  the  administration  of  the  islands  that  there 
should  be  such  a  provision.     If  the  Article  is  in  force  here,  then    Hazblton 
the  respondent  was  justified  in  believing  tliat  he  was  acting     po^^k 

lawfully.      The  Court  should  presume  in  his  favour   tliat  his       

interpretation  of  the  warrant  was  reasonable :  Crowley  v. 
Glissan  (1).  The  facts,  as  they  appeared  to  him,  warranted  him 
in  believing  that  he  was  justified  in  detaining  the  appellant. 
[They  referred  to  Cook  v.  Leonard  (2);  Mason  v.  Netvland  (3) ; 
Robei^ts  V.  Orcltard  (4) ;  Sehnes  v.  Judge  (5) ;  Graves  v.  Arnold  (6).] 

Ferguson  in  reply.  In  Leonard  Watson's  Case  (7)  the 
defendant  justified  under  an  Act  which  was  in  force  in  England 
where  the  action  was  brought.  But  there  is  no  law  in  force  in 
New  South  Wales  under  which  the  defendant  could  justify  even 
if  the  warrant  were  valid.  Detention  in  New  South  Wales  is 
not  justifiable  under  the  Order  in  Council  unless  it  is  absolutely 
necessary  for  tlie  purpose  of  carrying  out  the  Order.  There  is  no 
evidence  of  such  necessity  in  this  case. 

Cwr,  adv.  vvlt 

Griffith  C.J.  This  is  an  appeal  from  a  judgment  of  the  Full  Dec. ». 
Court  of  New  South  Wales  entering  a  nonsuit  in  an  action 
brought  by  the  appellant  against  the  respondent,  in  which  at  the 
trial  he  had  recovered  a  verdict  for  £229  damages.  The  action 
was  for  assault  and  false  imprisonment.  The  defendant  was  an 
officer  of  the  police  in  New  South  Wales,  and  the  alleged  wrongs 
were  committed  in  Sydney. 

The  defendant  sets  up  two  defences.  First,  he  justifies  under 
the  Pacific  Order  in  Council  of  1893,  and  says  that  under  the 
authority  of  that  Order  he  did  the  acts  complained  of  in  the 
action.  His  other  defence  is  that  under  that  Order  in  Council 
notice  of  action  is  necessary  before  any  action  can  be  brought  for 
anything  done  or  intended  to  be  done  under  the  Order  in  Council. 
He  says  he  intended  to  act  under  the  Order  in  Council. 

(1)  2C.KR.,  744.  (5)  L.R.  6  Q.B.,  724. 

(2)  6  B.  &  C,  351.  (6)  3  Camp.,  242. 

(3)  9  C.  &  P.,  675,  note  a.  (7)  9  A.  &  E.,  731. 

(4)  2  H.  &  C,  769 ;  33  L. J.  Ex.,  65. 
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Before  refemng  in  detail  to  the  facts  of  the  case,  which  are  in 
some  respects  remarkable — although  their  singularity,  as  it 
happens,  is  not  relevant  to  the  decisidn — I  will  refer  to  some  of 
the  provisions  of  the  Order  in  Council.  It  was  passed  on  15th 
March  1893,  and  recites  the  British  Settlements  Act  1887,  by 
which  the  Sovereign  in  Council  is  authorized  to  establish  laws  and 
Courts  for  the  peace,  order  and  good  government  of  Her  Majesty's 
subjects  and  others  within  any  British  possession.  It  recites  also 
the  Pacific  Islanders  Protection  Act  1872,  which  authorized  Her 
Majesty  to  exercise  jurisdiction  over  her  subjects  in  every  part  of 
the  Pacific  Ocean  and  any  parts  or  places,  &c.,  not  within  the 
jurisdiction  of  any  civilized  power.  The  Order  further  authorized 
establishment  of  Courts  of  Justice,  and,  moreover,  provided  that 
Her  Majesty  might  by  Order  in  Council  direct  that  those  powers 
and  that  jurisdiction  might  be  vested  in  and  exercised  by  the 
Court  so  to  be  established,  and  might  also  be  exercised  by  the  Court 
of  any  British  Colony  designated  by  the  Order. 

The  4th  Article  of  the  Order  prescribes  what  are  called  the 
limits  of  the  Order,  which  are  thus  defined : — ''  The  limits  of  this 
Order  shall  be  the  Pacific  Ocean  and  the  islands  and  places 
therein,  including  (a)  islands  and  places  which  are  for  the  time 
being  British  Settlements ;  (6)  islands  and  places  which  are  for 
the  time  being  under  the  protection  of  Her  Majesty ;  (c)  islands 
and  places  which  are  for  the  time  being  under  no  civilized 
government,  but  exclusive  (except  as  in  this  Order  expre&sly 
provided  in  relation  to  any  particular  matter)  of  (1)  Any  place 
within  any  part  of  Her  Majesty's  dominions,  or  the  territorial 
waters  thereof,  which  is  for  the  time  being  within  the  jurisdic- 
tion of  the  legislature  of  any  British  possession ;  (2)  Any  place 
for  the  time  being  within  the  jurisdiction  or  protectorate  of  any 
civilized  power." 

The  Order  in  Council,  therefore,  does  not  take  effect  within 
His  Majesty's  dominions  in  general,  unless  so  expressly  provided 
in  relation  to  any  particular  matter.  The  Order  in  Council  estab- 
lished a  Court  called  the  High  Commissioner's  Court,  and  by 
Article  60  that  Court  had  authority  to  try  persons  subject  to 
the  jurisdiction  of  the  Court  who  are  charged  with  having  com- 
mitted any  crime  triable  by  the  Court. 
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Article  78  provides  that  sentence  of  imprisonment  shall  be 
carried  into  effect  "  in  such  prisons  and  in  such  manner  as  the 
High  Commissioner  from  time  to  time  directs,"  and  "  if  there  be 
no  such  prison,  or  by  reason  of  the  condition  of  any  such  prison,  or 
the  state  of  health  of  the  prisoner,  or  on  any  other  ground,  the 
Court  thinks  that  the  sentence  ought  not  to  be  carried  into 
effect  in  such  prison,  the  prisoner  shall,  by  warrant,  be  removed 
in  custody  to  Fiji,  there  to  undergo  his  sentence." 

Article  112  provides  for  carrying  the  prisoner  for  the  purpose  of 
undergoing  his  sentence.  I  will  read  the  first  four  paragraphs : — 
"  Where  a  person  is  to  be  removed  either  for  trial  or  for  the 
execution  of  a  sentence,  or  under  an  order  of  deportation,  a 
warrant  for  the  purpose  shall  be  issued  by  the  Judge  of  the 
Court  under  his  hand  and  seal,  and  the  person  may,  under  such 
warrant,  be  taken  to  and  put  on  board  of  one  of  Her  Majesty's 
ships  or  some  other  fit  ship,  and  shall  be  conveyed  in  such  ship 
or  otherwise  to  the  place  named  in  the  warrant. 

"  Pending  removal,  the  person  shall,  if  the  Court  so  orders  by 
endorsement  on  the  warrant,  be  arrested  and  detained  in  custody 
or  in  prison  until  an  opportunity  for  removal  occurs. 

"  On  arrival  at  the  place  named  in  the  warrant,  the  person,  if 
removed  under  an  order  of  deportation,  shall  be  discharged,  or 
otherwise  shall  be  handed  over  to  the  proper  gaoler,  constable, 
magistrate,  or  officer. 

"  A  warrant  of  removal  is  sufficient  authority  to  the  person  to 
whom  it  is  directed  or  delivered  for  execution,  and  to  the  person 
in  command  of  any  ship,  and  to  every  person  acting  under  the 
warrant  or  in  aid  of  any  such  person,  to  take,  receive,  detain, 
convey,  and  deliver  the  person  named  therein  in  the  manner 
thereby  directed,  and  generally  is  sufficient  authority  for  any- 
thing done  in  execution  or  intended  execution  of  the  warrant." 

The  form  of  warrant  is  given  in  the  Schedule  of  the  Order  in 
Council,  Form  C.  17,  as  follows: — 
"  To  X.Y.  and  other  officers  of  the  Court. 

"  Tlie  above-named  A.B.  having  been  on  the  .  .  .  day  of  .  . 
convicted  before  this  Court  for  that,  &c. 

"  The  Court  did  thereupon  sentence  the  said  A.B.  for  his  said 
offence    ...     to  be  imprisoned  for,  &c. 
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"  You  are  hereby  commanded,  with  proper  assistance  to  con- 
vey the  said  A.B.  to  [  ]  that  the  said  sentence  may 
there  be  carried  into  effect  and  you  are  there  to  deliver  him  to  a 
magistrate,  gaoler,  or  other  officer  to  whom  it  may  appertain 
to  give  effect  to  any  sentence  passed  by  the  Court  there  exercising 
criminal  jurisdiction,  together  with  this  warrant  or  a  duplicate 
thereof. 

(Seal) " 

In  the  case  of  a  person  committed  to  Suva,  that  would  be  a 
warrant  to  take  the  man  to  Suva,  and  there  "  deliver  him  to  the 
magistrate,  gaoler,  or  other  officer  to  whom  it  may  appertain  to 
give  effect  to  any  sentence  passed  by  the  Court."  Tho.se  words 
are  taken  from  Article  112,  and  they  are  words  of  general  import, 
meaning,  in  substance,  the  person  in  charge  of  the  gaol.  There  is 
one  other  provision  of  the  Order  in  Council  to  which  I  must  call 
attention,  whicli  is  relied  upon  for  the  contention  that  notice  of 
action  should  have  been  given. 

Article  139  says : — "  Any  suit  or  proceeding  shall  not  be  com- 
menced in  any  of  Her  Majesty's  Courts  against  any  person  for 
anything  done  or  omitted  in  pursuance  or  execution  or  intended 
execution  of  this  Order,  or  of  any  regulation  or  rule  made  under 
it,  unless  notice  in  writing  is  given  by  the  intending  plaintiff  or 
prosecutor  to  the  intended  defendant  one  clear  month  before  the 
commencement  of  the  suit  or  proceeding,  nor  unless  it  is  com- 
menced within  three  months,"  &c 

Now  as  to  the  facts.  The  plaintiff,  it  is  alleged,  was  sentenced 
at  Oizo,  a  place  in  the  Solomon  Islands,  to  be  imprisoned  for  three 
months  at  Suva  for  an  offence.  For  the  purpose  of  taking  him 
from  Gizo  to  Suva,  he  was  brought  by  a  steamer  trading  between 
the  Solomon  Islands  and  Sydney  to  Sydney,  that  being,  it  is 
alleged,  the  necessary  mode  of  transport  to  Suva,  and  when  in 
Sydney,  the  officer  of  the  High  Commissioners  Court  handed 
the  plaintiff  over  to  the  defendant,  who  was,  j^f^o  hoc  mce,  acting 
ius  an  officer  in  charge  of  a  gaol.  The  defendant's  pleas  are 
justification  and  want  of  necessary  notice  of  action.  Now  those 
defences  depend  upon  whether  the  provisions  of  Articles  112  and 
139  are  part  of  the  law  of  New  South  Wales.  It  is  contended 
for  the  respondent  that  they  are — that  is  to  say,  that  the  warrant. 
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issued  in  one  part  of  the  Western  Pacific  to  be  executed  by  taking   H-  C-  of  a. 
the  person  named  in  it  to  another  part  of  the  Western  Pacific,  '* 

runs  in  New  South  Wales  so  as  to  authorize  the  detention  of  that 
person  in  New  South  Wales,  for,  I  suppose,  a  definite  period,  for 
the  purpose  of  transhipment.  With  respect  to  the  other  Article, 
the  contention  is  that  the  Order  in  Council  for  the  Western 
Pacific  was  intended  to  establish  a  rule  of  procedure  to  be 
followed  by  the  Australian  Courts  and  English  Courts,  or  for 
that  matter,  all  the  Courts  of  Her  Majesty's  possessions. 

I  will  first  say  a  few  words  with  respect  to  that  contention. 
To  begin  with,  it  is  exceedingly  improbable  that  under  the  Order 
of  1893,  or  at  the  time  when  these  Acts  were  passed,  in  tlie 
seventies,  eighties,  and  nineties,  it-  sliould  have  been  intended  by 
the  Imperial  legislature  to  authorize  the  Sovereign  in  Council  to 
legislate  for  the  internal  afifairs  of  self-governing  communities. 
No  doubt  the  Imperial  legislature  might  have  conferred  such  a 
power,  but,  primd  facie,  it  is  highly  improbable  that  they  would. 
The  improbability  is  confirmed  by  the  manner  in  which  they  did 
pass  enactments  when  they  desired  to  interfere  with  the  internal 
powers  of  self-governing  communities. 

For  instance,  the  Fiigitive  Offenders  Acty  passed  in  1881, 
relates  to  oflfenders  going  from  one  part  of  Her  Majesty's 
dominions  to  another.  In  that  Act  careful  provision  is  made  for 
the  detention  of  a  person  in  a  possession  not  under  the  authority 
of  another.  Sec.  25  got  over  any  difficulty  such  as  that  which 
had  been  suggested,  that  the  warrant  of  one  possession  did  not 
extend  beyond  its  own  territorial  boundary,  not  even  at  sea,  or 
in  transit  between  parts  of  its  own  possession.  [His  Honor  read 
sec.  27  and  continued.]  I  think  it  highly  improbable,  when  the 
legislature  were  in  the  habit  of  dealing  with  such  matters  in  such 
a  way,  that  a  general  warrant  issued  in  one  part  of  the  Western 
Pacific  should  be  intended  to  have  legal  force  in  a  part  of 
Australia.  The  improbability  is  made  further  clear  in  the 
Odonial  PHsonera  Removed  Act  1884,  providing  for  the  removal 
of  prisoners  and  criminal  lunatics  from  Her  Majesty's  possessions 
out  of  the  United  Kingdom.  That  Act  provides  that  this  can  only, 
be  done  under  a  warrant  of  the  Governor,  or  Secretary  of  State. 

These  considerations   lead   me   to   the   conclusion   that   it   is 


456 


HIGH   COURT 


[1907. 


190: 
Hazklton 

V. 
POTTKK 


Orifflth  O.J. 


H.  C.  OF  A.  extremely  improbable  that  it  was  intended  by  the  legislature 
which  had  passed  the  Acts  recited  in  the  Order  in  C!oaucil,  to 
confer  on  the  Sovereign  in  Council  authority  to  enact  a  Jaw 
affecting  the  liberty  of  persons  within  a  self-governing  passession. 
The  extreme  improbability  that  it  was  intended  that  the  Order 
in  Council  itself  should  embody  such  a  law  appears  still  greater 
on  reference  to  Article  111,  which  provides  for  the  case  of  persons 
who  are  deported  from  the  Western  Pacific  In  that  case  they 
may  be  taken  to  a  British  possession  and  landed  there,  but  only  if 
the  Government  of  that  possession  has  consented  to  the  reception 
of  persons  deported  under  the  Order. 

The  contention  of  the  respondent  in  this  case  is  that,  although 
a  person  may  not  be  brought  and  set  free  on  shore  without 
consent  of  the  Government  of  the  possession,  yet  a  person  in 
custody  may  be  brought  and  detained,  and  no  Court  here  has 
power  to  release  him.  That  is  extremely  improbable.  The  only 
serious  argument  addressed  to  us  in  respect  to  this  contention 
was  that  it  was  necessary  in  order  to  give  effect  to  the  provision 
for  removal  from  one  part  of  the  Pacific  to  another,  and  reliance 
was  placed  on  Leonard  Watson's  Case  (1). 

Supposing  that  case  was  in  point — I  do  not  think  it  is — still  it 
would  be  necessary  to  establish  that  it  was  necessary,  in  order  to 
convey  a  person  from  the  Solomon  Islands  to  Suva,  to  imprison 
him  in  Sydney  while  in  transit.  To  anyone  acquainted  with 
the  geography  of  the  Western  Pacific,  that  is  absurd.  It  is 
only  lately  that  there  have  been  steamers  running  between  the 
Solomon  Islands  and  Sydney.  At  present  it  is  probably  the 
most  comfortable  and  convenient  way  to  Suva  to  come  by  steamer 
to  Sydney,  but  to  suggest  that  a  person  may  be  brought  two  or 
three  thousand  miles  for  the  sake  of  convenience,  not  absolute 
necessity,  seems  to  be  a  straining  of  words.  In  my  opinion  there 
was  no  necessity  to  bring  him  by  way  of  Sydney.  In  one  year 
it  might  be  convenient  to  go  by  way  of  New  Caledonia,  in 
another  year  perhaps  by  way  of  New  Guinea.  It  seems  to  me 
for  these  reasons  improbable  that  the  section  gives  the  powers 
contended  for. 

I  turn  to  Article  139,  which,  it  is  said,  imposes  a  rule  binding 

(1)  9  A.  &  E.,  731. 
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on  Courts  of  Justice  in  all  Her  Majesty's  possessions.  True  the  H.  C.  of  a. 
words  of  the  Act  are  vague.  Tlie  words  are  "  any  of  Her  Majesty's 
Courts,"  and  the  literal  meaning  of  those  words  undoubtedly 
includes  Courts  of  New  South  Wales,  or  any  of  Her  Majesty's 
Courts.  But,  again,  it  seems  improbable  that  the  legislature 
intended  that  provision  to  apply  to  an  action  in  Australia.  My 
brother  Sainton  pointed  out  that  by  the  Pacific  Order  in  Council 
the  Supreme  Court  of  any  of  the  Australian  Colonies  might  have 
jurisdiction  conferred  upon  it  co-extensive  with  tliat  of  the  High 
Court,  under  the  Pacific  Islanders  Protection  Act  1875.  In 
sach  a  case  the  Australian  Court  would  be  a  Court  having 
jurisdiction  over  all  British  subjects  within  the  Western  Pacific, 
and  in  that  case  might  very  well  be  said  to  come  within  the 
terms  "any  of  Her  Majesty's  Courts"  in  Article  139.  I  think 
that  is  very  probable,  and  it  gets  rid  of  the  argument  that  the 
legislature  intended  to  interfere  with  the  freedom  of  government 
of  the  Australasian  Colonies.  I  do  not  think  it  necessary  to 
formally  decide  the  point,  but  for  the  reasons  I  have  given  I 
tliink  it  very  improbable  that  the  legislature  had  any  such 
intention. 

I  return  to  the  actual  facts  of  this  case.  The  warrant, 
instead  of  being  signed  in  the  Western  Pacific,  was  signed  in  the 
Brisbane  River,  outside  the  limits  of  the  Order,  and  at  a  place 
where  the  person  who  signed  it,  Mr.  Oliphant,  clearly  had  no 
jurisdiction.  It  is  entitled : — "  In  His  Britannic  Majesty's  High 
Commissioner's  Court  for  the  Western  Pacific  at  Gizo,  British 
Solomon  Islands,  Criminal  Jurisdiction.  Held  at  Gizo  on  the 
15th  day  of  June  1905,"  &c. 

It  is  addressed  to  "  George  Robertson,  and  other  officers  of  the 
Court."  Robertson  was  the  supercargo  on  the  steamship  which 
was  on  its  way  from  the  British  Solomon  Islands  to  Sydney. 
The  warrant  was  "  to  convey  the  said  Hazelton  to  Sydney,  New 
South  Wales,  and  .  .  .  there  to  deliver  him  to  the  magistrate, 
gaoler,  or  other  officer  to  whom  it  may  appertain  to  give  effect 
to  any  sentence  passed  by  the  Court  there  exercising  criminal 
jurisdiction,  together  with  this  wan*ant,  or  a  duplicate  thereof, 
that  the  said  sentence  "  (of  imprisonment)  "  may  be  duly  carried 
into  effect." 


Griffith  C.J. 
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receiving  that  document  might,  perhaps,  suppose  it  was  signed 
Hazklton  at  Gizo  on  15th  June,  and  was  within  the  jurisdiction  of  the 
PoTTKR.  person  who  signed  it.  Robertson,  who  wrote  it  out  himself  in 
the  Brisbane  River,  knew  that  that  place  was  not  within  the 
Western  Pacific,  and  that  he  was  not  an  officer  of  the  Court, 
and  I  suppose  he  knew  that  Olipliant  had  no  power  there  to 
appoint  him  an  officer  of  the  Court.  Perliaps  such  a  warrant 
might  operate  as  a  justification  to  another  person  acting  under 
it,  but  it  is  not  neceasary  to  deteraiine  that  question. 

I  will  assume,  then,  without  so  deciding,  that  a  warrant  of 
removal   signed    within    the   limits    of    the   Order    in   Council, 
addressed  to  an  officer  of  the  High  Commissioner's  Court,  and 
directing  him  to  remove  a  prisoner  to  Suva  to  serve  a  sentence 
of   imprisonment,   would   authorize   that   officer   to   detain  the 
prisoner  in  custody  on  shore  in  Australia  in  transit  from  the 
place  where  the  waiTant  was  issued,  if  it  should  become  necessary, 
in  order  to  give  effect  to  the  particular  route  lawfully  chosen  for 
removal,  to  detain  him  in  Australia  awaiting  the  departure  of 
another   vessel   bound   to   Suva.     The   foundation   of   such  an 
authority  would  be  the  necessity  of  the  case.     Now,  the  autliority 
to  remove  conferred  by  Article  112,  whatever  its  extent,  is  con- 
ferred only  upon  the  officer  to  whom  the  warrant  is  addressed, 
and  in  the  case  supposed  the  prisoner  would  be  still  in  his  custody, 
and  the  detention  on  shore  in  Australia  would  be  by  him  or  by 
his  authority.     I  will  assume  also,  without  so  deciding,  that  such 
a  warrant  would  authorize  any  subject  of  HLs  Majesty  in  Aus- 
tralia to  assist  the  officer  for  the  purpose  of  such  detention.    I 
will  assume  fui-ther  that  a  warrant  in  the  Form  C.  17,  although 
not  in  terms  addressed  to  the  keeper  (as  is  usual  in  English  and 
Australian  warrants),  would  be  sufficient  authority  to  the  keeper 
of  the  prison  at  Suva  to  receive  and  detain  the  prisoner.     Making 
these  assumptions,  how  does  the  case  stand  ? 

The  warrant  in  question  was  not  signed  within  the  limits  of 
the  Order  in  Council,  but  this  fact  may,  perhaps,  be  disregarded. 
It  was  addressed  to  a  person  who  was  not  an  officer  of  the  Court, 
and  could  not  lawfully  be  appointed  as  such  officer  at  the  place 
where  the  appointment,  which  was  made,  if  at  all,  by  the  warrant. 
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purported  to  be  made.    This  fact  also  may,  perhaps,  be  disregarded.    H.  C.  or  A. 
But  the  warrant  does  not  purport  to  authorize,  and  cannot  on 
any  reasonable  construction  be  read  as  authorizing,  Robertson,    Hazeltom 
the  person  to  whom  it  was  directed,  to  remove  the  appellant  to      poctkr. 

Suva.    Whatever  authority  it  purported  to  confer  on  him  ter-        

njinated  on  his  delivery  of  the  appellant  to  the  keeper  of  the 
prison  in  Sydney.     Any  detention  of  the  appellant,  therefore,  in 
Sydney  was  not  a  detention  by  Robertson,  and  could  not  be 
jttstitied  as  such  under  the  terms  of  the  warrant.     Again,  assum- 
ing that  a  warrant  in  Form  C.  17  would,  if  Suva  were  mentioned 
as  the  place  of  imprisonment,  justify  the  reception  and  detention 
of  the  prisoner  at  Suva  by  the  keeper  of  the  prison  there,  the 
warrant  in  question  was  not  addressed  to  him,  and  it  is  manifest 
that  the  High  Commissioner's  Court  has  no  authority  to  address 
a  warrant  to  the  keeper  of  a  prison  in  Australia.     The  argument 
from  necessity,  which  alone  would  justify  the  detention  by  the 
officer  in  Australian  territory,  has  no  application,  and  the  deten- 
tion by  the  keeper  of  an  Australian  prison  is  wholly  unauthorized 
by  the  warrant.     The  defence  of  justification  under  the  warrant 
therefore  fails. 

With  regard  to  the  defence  of  want  of  notice  of  action,  very 
similar  considerations  apply.      I   will  assume,  but  without  so 
deciding,  that  Ai-ticle  139  applies  to  an  action  in  the  Supreme 
Court  of  New  South  Wales.     In  order  that  advantage  may  be 
taken  of  this  provision,  the  defendant  must  show,  to  begin  with, 
that  at  the  place  where  the  act  complained  of  was  done  there  was 
some  law  in  force  under  which  it  might  under  some  circumstances 
have  been  lawful.     It  is  quite  immaterial  that  he  thought  there 
was  such  a  law,  if  in  fact  there  was  none.     And  the  law  must  be  a 
Jaw  of  the  place  where  the  act  was  done.     If  the  provisions  of  a 
law  of  a  foreign  country  are  binding  in  a  State,  they  are  binding, 
uot  as  the  law  of  the  foreign  country,  but  because  the  law  of 
the  State  or  of  a  paramount  authority  has  made  them  part  of  the 
State  law.    The  furthest  extent  to  which  it  can  be  suggested  that 
the  Order  in  Council  has  eflfect  in  the  present  case  is  that  ex  neces- 
»iUUe  the  person  to  whose  custody  a  prisoner  is  committed  for 
removal  to  Suva  may  himself  detain  him  in  custody  in  Australia. 
There  is  no  pretence  tliat  any  other  person  in  Australia  can  be 
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H.  C.  or  A.  authorized  (except  in  aid  of  that  person)  to  detain  the  prisoner 
independently.  From  every  point  of  view,  therefore,  it  is  plain 
that  there  was  no  law  in  force  in  New  South  Wales  under  which 
the  detention  of  the  appellant  by  the  respondent  under  the  circum- 
stances alleged  could  have  been  lawful.  Now,  the  test  whether 
notice  of  action  is  required  is,  as  stated  in  Roberts  v.  Orchai^  (1), 
whether  the  defendant  honestly  believed  in  the  existence  of  a 
state  of  facts  which,  if  it  had  existed,  would  have  afforded  a 
justification  under  the  Statute  invoked.  The  reasonableness  of  the 
defendant's  belief,  if  he  honestly  entertained  it,  is  not  to  be  inquii*ed 
into,  except  as  an  element  in  determining  the  honesty :  Chamber- 
lain V.  King  (2).  Nor  is  a  mistake  in  the  construction  of  the 
Statute  fatal  to  the  defendant :  Sebnes  v.  Judge  (3).  But  there 
must  be  some  Statute  in  force  under  which  the  act  complained  of 
could  under  some  circumstances  have  been  lawful.  A  mistake  by 
the  defendant  as  to  the  existence  of  a  law  cannot  be  brought 
within  these  principles. 

In  the  present  case  there  was  no  law  in  force  in  New  South 
Wales  which  authorized  the  High  Commissioner's  Court  to 
address  a  warrant  to  a  keeper  of  a  prison  in  that  State  or  which 
authorized  a  keeper  of  a  prison  to  detain  of  his  own  authority 
a  person  in  course  of  removal  to  Suva.  The  mistake  of  the 
respondent  was  neither  as  to  a  matter  of  fact  nor  as  to  the 
construction  of  a  law  of  New  South  Wales,  but  as  to  the  exist- 
ence of  such  a  law.  In  the  words  of  Bayley  J.,  in  Cook  v. 
Leonard  (4)  there  was  no  colour  for  supposing  that  the  act  done 
was  authorized.  It  is  unnecessary  to  consider  whether  a  mis- 
taken interpretation  of  a  warrant  could  afford  ground  for  notice 
of  action,  for  in  the  present  case  the  language,  so  far  as  regards 
the  respondent,  was  plain  and  unambiguous.  He  thought  that 
such  a  direction  was  valid  under  some  law  in  force  in  New  South 
Wales,  and  there  was  no  such  law. 

For  these  reasons  I  think  that  notice  of  action  was  not  neces- 
sary, and  that  the  appellant  is  entitled  to  retain  his  verdict. 

It  was  suggested  that  the  acts  done  by   respondent  did  not 


(1)  2  H.  &  C,  769 ;  33  L.J.  Ex.,  65. 

(2)  L.R.  6C.P.,  474. 


(3)  L.R.  6  Q.B.,  724. 

(4)  6  B.  &  C,  35J  ;  at  p.  353. 
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amount  to  an  imprisonment.    But  that  point  was  practically  aban-   H*  C*  o^  A. 
doned,  and  I  do  not  think  it  necessary  to  say  anything  about  it. 


Barton  J.  In  the  way  in  which  this  case  has  shaped  itself 
tiie  defence  is  narrowed  down  to  the  general  plea  of  justification 
under  the  Order  in  Council  and  as  to  the  warrant  that  was 
iasned,  and  as  to  the  question  of  notice.  I  pass  over  t)ie  second 
plea,  because  it  relates  to  a  document  called  the  warrant,  which 
18  not  in  evidence,  but  which,  upon  the  evidence  taken,  was  not 
in  the  hands  of  the  respondent  at  the  time  when  the  acts  com- 
plained of  were  committed,  and  of  which  he  knew  nothing  at 
that  time.  Speaking,  then,  to  the  third  plea,  which  is  justification 
under  the  warrant  actually  in  evidence,  and  throughout  the  case 
was  known  as  Exhibit  B,  I  am  of  opinion  that,  upon  the  face  of 
it,  that  warrant  was  no  authority  to  Robertson,  to  whom  it  was 
given,  to  remove  the  plaintiff  to  Suva.  Robertson  was  the 
supercargo  of  the  steamer,  the  Moresby ,  on  which  both  plaintiff 
and  Oliphant  came  from  Gizo  on  the  journey  from  the  Solomon 
Islands  to  Sydney,  at  which  port  the  Moresby  ended  her  voyage. 
Looking  at  the  words  of  the  warrant,  they  are  addressed  to 
"George  Robertson  and  other  officers  of  the  Court."  Robertson 
was  not  an  officer  of  the  Court  when  he  left  Gizo,  and  was  not 
even  colourably  an  officer  of  the  Court,  unless  the  appointment 
of  him  made  at  Brisbane  River  in  Australia  made  him  an 
officer,  as  to  which  it  is  not  necessary  to  express  an  opinion. 
"  Kobertson  and  other  officers  "  were  commanded  to  convey 
Hazelton  to  Sydney,  and  "  there  to  deliver  him  to  the  magis- 
trate, gaoler,  or  other  officer  to  whom  it  may  appertain  to  give 
effect  to  any  sentence  passed  by  the  Court  there  exercising 
criminal  jurisdiction,  together  with  this  warrant,  or  a  duplicate 
thereof." 

Now  it  will  be  observed  that,  so  far  as  Robertson  is  concerned, 
he  did  nothing  in  execution  of  this  warrant.  His  function  ceased 
when  he  had  delivered  Hazelton  to  "the  magistrate,  gaoler,  or 
other  officer  to  whom  it  may  appertain  to  give  effect  to  any 
Bentence  passed  by  the  Court  there  exercising  criminal  jurisdic- 
tion." The  delivery  was  to  the  Superintendent  of  Police  by 
Robertson,  unless  it  is  held  that  the  delivery  was  to  the  two 
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H.  C.  OF.  A.  detectives  who  came  down  to  see  about  the  matter.  None  of  the 
persons  concerned  in  the  detention  of  the  plaintiff  were  either  a 
"  magistrate,  gaoler  or  other  officer  "  of  the  kind  who  could  give 
effect  to  the  sentence  passed  by  a  Court  exercising  criminal 
jurisdiction  in  Sydney.  Therefore,  in  the  first  place,  Robertson 
did  something  wrongfully.  He  ignored  the  authority  given  him 
by  the  document.  He  handed  Hazelton  over  to  Potter,  who 
seemed  to  have  assumed  the  functions  of  "  magistrate,  gaoler  or 
other  officer  "  described  in  the  warrant,  but  without  authority. 
A  moment's  reflection  would  have  shown  Potter  that  he  was  not 
an  officer  charged  with  the  execution  of  sentences  of  the  local 
criminal  Courts.  There  is  nothing  in  the  warrant  authorizing 
the  doing  of  anything  with  the  plaintiff  after  he  should  be 
handed  over  to  somebody  in  Sydney.  The  matter  rests  with  his 
reception  in  Sydney.  There  is  nothing  to  show  what  is  to  be  done 
with  him  after  he  is  taken  into  the  hands  of  some  person,  really 
or  assumedly  under  the  wan*ant,  in  Sydney.  Certainly  we  have 
the  words  at  the  end  of  tlie  document :  •*  that  the  said  sentence 
of  imprisonment  may  be  duly  carried  into  effect ";  but  it  is  im- 
possible to  argue  that  such  words  give  authority  to  any  person 
to  take  him  beyond  Sydney,  or  to  keep  him  there  for  an  hour. 
What,  then,  can  be  the  meaning  of  such  a  warrant  ?  Can  it  be  a 
warrant  fulfilling  the  requirements  of  Article  112  of  the  Order 
in  Council,  even  supposing  Article  112  applies  ?  Is  it  a  warrant 
for  the  removal — and  it  can  only  be  a  good  warrant  if  it  is  tliis — 
of  the  person  arrested  and  'sentenced  in  order  that  he  may  be 
detained  in  Suva,  Fiji  ?  Obviously  there  is  not  a  word  in  it 
which  makes  a  direction  to  that  effect,  and  it  is  impossible  to 
suppose  it  to  be  a  good  warrant  for  such  a  purpose.  But  its 
badness  in  that  respect  is  not  a  mere  matter  of  argument.  The 
hiatus  which  is  constituted  by  want  of  any  direction  to  take  him 
beyond  Sydney  gapes  on  the  face  of  the  document,  and  it  could 
not  possibly  be  aasumed  by  Potter,  exercising  his  intelligence, 
that  he  was  authorized  by  this  document— or  that  anybody  was 
authorized  by  this  document — to  take  the  prisoner  beyond 
Sydney.  If  it  was  not  a  warrant  to  remove  the  prisoner  beyond 
Sydney  it  was  palpably  bad.  How  could  anyone,  then,  taking 
him  there,  justify  keeping  him  ? 
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Robertson   had  finished   his  share   of  the   matter   when   he   H-  C-  ^'  ^' 
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relinquished  the  custody  of  the  appellant  to  Potter.  Potter  was 
not  within  the  terms  of  the  persons  described  in  the  warrant,  and 
the  warrant  was  not,  upon  any  possible  construction,  a  warrant 
for  the  removal  of  the  plaintiff  to  Suva  or  beyond  Sydney.  If  he 
was  not  to  be  in  Sydney  indefinitely,  which  goes  without  saying, 
in  whose  custody  was  he  to  be  taken  to  Suva  ?  In  my  opinion, 
the  whole  thing  was  visibly  and  radically  bad.  I  consider, 
therefore,  that  the  warrant  set  forth  in  this  plea  is  no  justification 
of  the  conduct  pursued  towards  the  appellant.  In  truth  its  face 
was  almost  a  warning  against  interference  with  the  liberty  of  the 
person  named  in  it. 

Now   as   to  the   plea   that  there   was  no   notice   of  action. 
Speaking  to  the  law  on  that  subject  generally,  apart  from  the 
terms  of  the  Order  in  Council,  I  will  first  refer  to  the  case  of  Cook 
V.  LeoTuird  (1).   Bayley  J.,  in  giving  judgment,  referring  to  cases 
of  arrest  under  the  supposed  authority   of  a   Statute,  said  : — 
*'  These  cases  fall  within   the  general   rule   applicable  to  this 
subject,  viz.,  that  where  an  Act  of  Parliament  requires  notice 
before  action  brought  in  respect  of  anything  done  in  pursuance 
or  in  execution  of  its  provisions,  those   latter   words   are  not 
confined  to  acts  done  strictly  in  pursuance  of  the  Act  of  Parlia- 
ment, but  extend  to  all  acts  done  bond  fide,  which  may  reasonably 
be  supposed  to  be  done  in  pursuance  of  the  Act."      That  is  an 
assertion  that  the  person  acting  should  have  some  fair  reason 
for  acting,  and  if  it  appears  that  he  has  acted  bond  fide  he  will 
be  justified.      Bayley  J.  went  on  to  add  (2) : — "  Where  an  Act  of 
Parliament  says,  that  in  the  case  of  an  action  brought  against 
any  person  for  anything  done  in  pursuance  or  in  execution  of 
the  Act,  the   defendant  shall  be  entitled  to  certain  privileges, 
the  meaning  is,  that  the  act  done  must  be  of  that  nature  and 
description  that  the  party  doing  it  may  reasonably  suppose  that 
the  Act  of  Parliament  gave  him  authority  to  do  it."     Uolroyd  J. 
and  Littledale  J.  gave  judgment  in  the  same  direction. 

In  the  case  of  Cann  v,  Glipperion  (3),  the  necessity  for  there 
bemg  a  reasonable  ground  for  belief  is  again  emphasized.    Lord 


(I)  6  B.  &  C,  351,  at  p.  354.  (2)  6  6.  &  C,  351,  at  p.  358. 

(3)  iO  A.  &  £.,  582,  at  p.  588. 


fiartoa  J. 


464  •  HIGH  COURT  [1907. 

H.  0.  OF  A.  Benman  C.J.  there  said : — "  Else  I  am  unwilling  to  say  that,  if  a 
party  acts  bond  fide  as  in  execution  of  a  Statute,  he  is  justified  at 
Hazblton  &U  events,  merely  because  he  thinks  he  is  doing  what  the  Statute 
Potter  authorizes,  if  he  has  not  some  ground  in  reason  to  connect  his 
own  act  with  the  statutory  provision."  WiUicivxs  J.  says  in  the 
same  case  (1): — "It  would  be  wild  work  if  a  party  might  give 
himself  protection  by  merely  saying  that  he  believed  himself 
acting  in  pursuance  of  a  Statute ;  for  no  one  can  say  what  may 
possibly  come  into  an  individual's  mind  on  such  a  subject.  Still, 
protecting  clauses,  like  that  before  us,  would  be  useless  if  it  were 
necessary  that  the  person  claiming  their  benefit  should  have 
acted  quite  rightly.  The  case  to  which  they  refer  must  lie 
between  a  mere  foolish  imagination  and  a  perfect  observance  of 
the  Statute."  Obviously,  if  there  were  no  show  of  obsen^ance 
of  the  Statute,  there  would  be  no  necessity  for  notice. 

I  have  referred  to  those  cases  in  order  to  show  that  the  law 
goes  now  a  little  further  as  to  the  protection  of  persons  acting  in 
pursuance,  or  intended  pursuance,  of  an  authority  under  a  Statute. 
There  is  the  case  of  Reo/i  v.  Coker  (2)  on  that  subject,  where 
Jervis  C.J.  said : — "  The  defendant  does  not  want  to  establish 
a  full  and  complete  justification  for  the  plaintifi"s  apprehension  ; 
to  entitle  him  to  a  notice  of  action,  it  is  enough  to  show  that  he 
bond  fide  believed  he  was  acting  in  pursuance  of  the  Statute,  for 
the  protection  of  his  property." 

The  law  seems  to  have  relaxed  a  little  the  strictness  of  earlier 
cases,  in  which  it  was  necessary  not  only  to  have  bona  fi>de 
belief,  but  to  have  reasonable  ground  for  such  belief.  It  seems 
now  to  liave  been  laid  down  that  the  existence  of  bond  fide  belief 
is  sufficient,  and  it  is  only  where  the  question  of  the  bona  fides 
itself  is  to  be  tested  that  it  will  depend  upon  the  reasonableness 
of  the  belief.  At  the  same  time,  as  His  Honor  has  pointed  out, 
there  must  be  some  ground  for  entertaining  that  belief,  and  if 
the  person  thinks  that  he  has  been  acting  in  pursuance  of  the 
Statute,  or  the  law,  there  must,  at  any  rate,  be  some  law  which 
may  be  capable  of  constituting  a  defence  when  his  conduct  is 
impeached. 

(1)  10  A.  &  E.,  582,  at  p.  580.  (2)  13  C.6.,  850,  »t  p.  861. 
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In  Boberta  v.  Orchard  (1),  Williams  J.  said: — "Most  of  the   H.  C.  ofA. 


cases  on  this  subject  have  been  cited,  and  the  result  of  them  is, 
that  where  the  question  is  whether  a  defendant  is  entitled  to 
notice  of  action  under  an  Act  of  Parliament  of  this  nature,  the 
proper  way  of  leaving  the  question  to  the  jury  is  thus : — *  Did 
the  defendant  honestly  believe  in  the  existence  of  those  facts 
which,  if  they  had  existed,  would  have  afforded  a  justification 
under  the  Statute  ? '  The  law  was  so  laid  down  by  Erie  C.J.  and 
myself  in  the  case  of  Herman  v.  Seneschal  (2)  and  that  appears 
to  me  good  law  and  the  result  of  the  authorities." 

That  case  supports  what  His  Honor  has  said,  that  there  must 
be  in  existence  some  law  to  which  the  person  whose  conduct  is 
impeached  could  appeal  in  bar  of  the  action  if  the  facts  were  ite 
he  honestly  thought  they  were. 

Well,  now,  putting  the  matter  on  that  basis — all  the  cases 
pre-suppose  the  existence  of  some  law  as  to  which  such  a  belief 
could  be  at  least  colourably  held  What  law,  then,  was  it  ? 
None  has  been  suggested,  whether  as  a  law  of  New  South 
Wales  itself,  or  a  law  of  some  other  community  made  binding 
here  by  our  legislature  or  that  of  the  mother  country.  If  the 
plaintiff  lawfully  reached  Potter's  hands  in  Sydney,  how  could 
he  take  him  to  Suva?  What  colour  was  there  for  supposing 
that  the  act  done  was  authorized  ?  It  seems  to  me  that  it  is 
impossible  to  urge  that  there  was  any  real  colour. 

With  reference  to  Article  139,  upon  which  respondent  strongly 
relies,  it  has  been  broadly  and  strongly  argued  that  the  words 
"  in  any  of  Her  Majesty's  Courts,"  make  the  giving  of  such  a  notice 
necessary  even  in  Courts  of  the  King  outside  the  limits  of  the 
Order.  The  limits  of  the  Order  are  defined  in  that  Article.  [His 
Honor  read  the  Article]. 

Of  course  the  State  of  New  South  Wales,  or  any  State  in 
Australia  would  be  excepted  by  the  terms  of  that  Article,  unless 
it  is  otherwise  expressly  provided,  in  relation  to  any  particular 
matter,  and  the  question  is,  therefore,  whether  Article  139,  by 
usmg  the  words  "any  of  Her  Majesty's  Courts,"  expressly 
provides  for  the  inclusion  of  the  Courts  of  any  autonomous 
self-governing  community  such  as  this.   We  are  not  deciding  this 

(I)  2  H.  &  C,  769,  at  p.  774.  (2)  18  C.B.N.8.,  392. 
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question  to-day,  but  I  should  like  to  say  that  it  would  takft  a 
vast  deal  more  argument  than  I  have  heard  yet  to  persuade  me 
to  affirm  the  proposition  that  the  Imperial  Statute  under  which 
the  Order  in  Council  was  made  ever  authorized  the  extension  by 
this  kind  of  legislation  of  a  rule  of  procedure — ^because  it  is 
nothing  but  a  rule  of  procedure — to  Courts  outside  the  limits  of 
this  Order,  and  the  Courts  of  countries  which  are  accustomed  to 
manage  their  own  business  for  themselves. 

And  looking  at  the  terms  of  sec.  6  of  the  Pacific  Islanden 
Protectimi  ilcM875,  it  occurred  to  me  that  the  explanation  of 
the  term  "  any  of  Her  Majesty's  Courts"  might  be  found  in  the 
second  and  third  paragraphs  of  the  section,  because  the  second 
paragraph  empowers  the  Sovereign  under  Order  in  Council  to 
create  a  "  Court  of  justice,"  and  so  on,  "and  Her  Majesty  may  by 
Order  in  Council  from  time  to  time  direct  tliat  all  powere  and 
jurisdiction  aforesaid,  or  any  part  thereof,  shall  be  vested  in  and 
may  be  exercised  by  the  Court  of  any  British  Colony  designated 
in  such  Order,  concurrently  with  the  High  Commissioner  s  Court 
or  otherwise."  It  is  clear  that  that  provision  might  account  for 
the  use  of  the  words  "  in  any  of  Her  Majesty's  Courts,"  because,  if 
we  assume.it  was  the  intention  not  only  to  create  the  Court,  but 
to  designate  other  Courts  in  the  British  Colonies  under  this  Order, 
then  there  would  be  reason  for  the  Order,  and  for  the  term  "  in 
any  of  Her  Majesty's  Courts,"  being  Courts  created  or  designated 
as  having  jurisdiction  in  that  behalf,  and  that  is  probably  the 
reason  for  the  use  of  the  term.  It  should  be  added  that  the 
Supreme  Court  of  New  South  Wales  has  not  been  "  designated  " 
in  that  behalf. 

At  any  rate,  it  is  a  matter  of  ambiguity  whether  the  term 
"  any  of  Her  Majesty's  Courts  "  was  intended  to  include  any 
Court  outside  the  limits  of  the  Order,  especially  in  view  of  the 
strictness  with  which  Article  4  of  the  Order  recognizes  the  exist- 
ence, and,  as  far  as  possible,  the  exception,  of  self-governing 
communities.  Where  there  is  an  ambiguity  we  are  at  liberty  to 
adopt  the  more  reasonable  of  two  constructions  open,  and  it 
seems  to  me  that  the  construction  to  which  we  lean  is  more 
reasonable  than  that  which  would  give  this  Article  of  the  Order 
in  Council  an   operation   co-extensive  with  the  whole  judicial 
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system  of  the  British   Empire.     If  I  had  to   decide   whether   H.  C.  of  A. 
Article  139  bore  the  construction  that  respondent's  counsel  places 
upon  it,  I  should  have  to  say  that  they  had  not  convinced  me  of 
that  construction. 

As  it  happens,  we  are  not  driven  to  pronounce  a  decided  opinion 
upon  that  question  now,  because  the  defendant,  even  assuming 
that  the  term  **any  of  Her  Majesty's  Courts"  is  co-extensive 
with  the  judicial  system  of  the  Empire,  did  not  establish  that  he 
was  entitled  to  notice  of  action.  On  the  question  whether  the 
provision  as  to  notice  of  action  under  Article  139  could  be  held 
to  apply  to  an  action  brought  in  a  Court  of  New  South  Wales, 
I  think  the  case  of  Scott  v.  Lord  Seymour  (1)  is  worthy  of 
attention.  That  case  is  cited  by  Sir  Frederick  Pollock  in  his 
book  on  Torts  (7th  ed.,  p.  201),  as  authority  for  the  proposition 
that  "  Nothing  less  than  justification  of  the  law  will  do.  Con* 
ditions  of  the  lex  fori  suspending  or  delaying  the  remedy  in  the 
local  Courts  will  not  be  a  bar  to  the  remedy  in  an  English  Court 
in  an  otherwise  proper  case.  And  our  Courts  would  possibly 
make  an  exception  to  the  rule  if  it  appeared  that  by  the  local 
law  there  was  no  remedy  at  all  for  a  manifest  wrong,  such  as 
assault  and  battery  committed  without  any  special  justification 
or  excuse." 

It  is  not  necessary,  either,  to  decide  specifically  the  questions 
which  arose  under  Article  112,  which  provides : — •*  On  arrival  at 
the  place  named  in  the  warrant,  the  person  if  removed  under  an 
order  of  deportation,  shall  be  discharged  or  otherwise  handed 
over  to  the  proper  gaoler,  constable,  magistrate,  or  oflScer."  That 
Article  intensifies  other  criticism  that  has  been  uttered  this 
morning  upon  the  warrant  as  framed,  because  it  shows  how 
vitally  necessary  it  was  that  the  final  place  should  be  named  in 
the  warrant,  and  direction  given  for  the  conveyance  of  the 
prisoner  thither  by  some  person  designated. 

It  has  been  urged  that  under  Article  112  there  wa8  authority 
in  case  of  necessity  to  bring  the  person  in  custody  to  Sydney  on 
his  way  to  Fiji.  To  that  I  would  only  say  that  necessity  has  not 
been  shown  in  this  case.  We  have  had  only  vague  evidence  as  to 
the  time  which  might  be  occupied  in  taking  him  one  way  or  the 

(1)  IH.  &C.,219. 
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than  that,  to  justify  any  transference  or  delegation  of  his  custody, 
it  would  have  to  be  shown  that  a  strict,  necessity  existed,  such  as 
the  absence  of  reasonable  means  of  communication,  and  of  that 
we  have  no  evidence. 

I  shall  not  say  more  as  to  the  meaning  of  Article  112,  because 
the  whole  case  for  the  defendant  has  so  broken  down  upon  other 
grounds  that  it  is  not  necessary  to  discuss  these  pointa  I  agree 
with  the  learned  Chief  Justice  that  the  appeal  should  be  dismissed. 


Barton  J. 


Isaacs  J.  read  the  following  judgment : — ^The  first  defence  ulti- 
mately persisted  in  is  that  the  acts  complained  of  were  justified 
in  law,  that  is,  so  far  as  the  defendant  is  concerned.  The  justifica- 
tion alleged  is  shortly  this :  That  the  plaintiff  was  sentenced  by 
a  competent  Court  at  Gizo  to  be  imprisoned  for  three  months  at 
Suva,  that  a  warrant  was  in  fact,  or  appeared  on  its  ieyce  to  have 
been,  duly  issued  to  remove  him  from  Oizo  to  Suva,  that  the 
plaintiff  was  brought  to  Sydney  under  the  warrant  on  his  way  to 
Suva,  and  that  all  the  defendant  did  was  to  receive  and  detain 
the  plaintiff  in  aid  of  the  person  acting  under  the  warrant,  and 
in  the  manner  thereby  directed,  and  in  the  execution  and  intended 
execution  of  the  warrant ;  and  for  the  authority  in  law  to  do  this, 
Article  112  of  the  Pacific  Order  in  Council  1893  is  relied  on. 

The  acts  complained  of  being  primd/ocie  illegal  in  New  South 
Wales,  they  cannot  be  justified  except  under  some  law  having 
force  within  that  State.    See  for  instance.  The  Queen  v.  Ledeyil). 

There  is  no  law  of  New  South  Wales  to -protect  the  defendant, 
even  assuming  all  the  facts  to  be  as  alleged,  and,  therefore,  unless 
he  can  point  to  some  Imperial  law  empowering  him  to  seize  and 
imprison  the  plaintiff  in  New  South  Wales,  his  acts  were 
unlawful.  The  defendant  contends  that  Article  112  of  the  Order 
in  Council  is  in  force  in  New  South  Wales,  and  being  made  by 
virtue  of  an  Imperial  Statute  is  paramount  to  any  law  of  that 
State.  The  Order  in  Council  recites  three  enactments  under  the 
powers  of  which  it  is  made,  and  adds  the  not  uncommon  expression 
as  to  powers,  "  or  otherwise  in  Her  Majesty  vested."  I  pass  by 
this  additional  phrase  with  the  observation  that  no  further  power 

(1)  29  L.J.M.C.,  97. 


Isaacs  J. 


5  C.L.R.1  OF    AUSTRALIA.  469 

has  been  suggested,  and  it  would  have  to  be  one  couched  in  the  R-  C-  o'  -^• 

clearest  terms  to  authorize  an  Order  in  Council  conflicting  with 

the  (Constitution  and  laws  of  New  South  Wales.  Hazelton 

The  legislative  enactments  referred  to  are  the  British  Setde-     poitkr. 
ments  Act   1887,  the  Pacific  Islanders  Protection  Acts   1872 
to  1875,  and  the  Foreign  Jurisdiction  Act  1890. 

The  first  named  Act  enables  the  Sovereign  in  Council  to  make 
laws  and  constitute  Courts  for  the  peace,  order  and  good  govern- 
ment of  British  subjects  and  others  within  any  British  settlement, 
that  is,  within  certain  British  possessions  not  under  a  legislature 
constituted  otherwise  than  by  virtue  of  that  Act  or  an  Act 
repealed  by  it  New  South  Wales  could  not  be  atFected  by  that 
provision. 

The  same  Act  also  gives  power  to  confer  on  any  Court  in  any 
British  possession — which,  of  course,  includes  New  South  Wales 
— any  such  jurisdiction,  civil  or  criminal,  in  respect  of  matters 
arising  in  a  British  settlement  as  could  be  conferred  on  a  Court 
in  the  settlement  itself. 

This  power  has  not  been  exercised  so  far  as  New  South  Wales 
is  concerned,  and  even  if  it  had  been,  the  jurisdiction  conferred 
would  not,  in  view  of  the  express  terms  of  the  section,  include  an 
act  done  in  that  State. 

The  Statute  may  therefore  be  laid  aside  as  immaterial  to  the 
matter  in  hand. 

The  Pacific  Islanders  Protection  Act  1872  contains  nothing 
relevant,  and  has  not  been  referred  to  in  argument. 

The  Pa/yific  Islanders  Protection  Act  1875,  by  sec.  6,  empowers 
the  Sovereign  to  exercise  jurisdiction  over  British  subjects  within 
any  islands  and  places  in  the  Pacific  Ocean,  not  being  within  the 
British  Dominions,  nor  within  the  jurisdiction  of  any  civilized 
power,  to  create  a  High  Commissioner — "  in,  over,  and  for  such 
islands  and  places,  or  some  of  them,"  and  by  Order  in  Council  to 
confer  on  the  High  Commissioner  power  to  make  regulations  for 
the  government  of  British  subjects  "  in  such  islands  and  places." 

So  far  there  is  no  power  conferred  by  the  section  to  infringe 
on  the  autonomy  of  the  State  of  New  South  Wales. 

Then  the  same  section  proceeds  to  enact  that  the  Sovereign 
may :  (1)  By  Order  in  Council  create  a  Court  of  Justice  with 
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H.  C.  OF  A.  jurisdiction  over  British  subjects  within  the  islands  and  places  to 
which  the  authority  of  the  High  Commissioner  shall  extend,  with 
Hazklton  power  to  take  cognizance  of  offences  on  the  sea  or  within  juris- 
diction of  the  Admiralty;  and  (2)  by  Order  in  Council  direct 
that  such  jtcrisdiction  may  be  vested  and  exercised  by  the  Court 
of  any  British  Colony  designated  in  such  Order ;  and  provide  for 
the  transmission  of  offenders  to  such  Colony  for  trial  and  punish- 
ment, for  the  admiasion  of  ceiiiain  evidence  on  the  trial,  and  for 
all  other  mattei*s  for  carrying  out  such  Order  in  Council ;  (3)  by 
Oi'der  in  Council  ordain  laws  for  the  government  of  British  sub- 
jects, being  within  such  islands  and  pUices, 

I  am  unable  to  find  a  word  in  the  enactments  referred  to  which 
directly  empowers  the  Crown  to  legislate  by  Order  in  Council 
for  the  government  of  British  subjects  in  New  South  Wales ;  nor, 
apart  from  the  power  to  invest  a  Court  in  that  State  with  juris- 
diction to  decide,  and  having  decided,  to  enforce  its  judgments, 
in  what  may  be  shortly  termed  "Pacific  Island  Causes,"  and 
apart  from  the  power  to  provide  for  matters  auxiliary  thereto,  is 
there  to  be  found  a  syllable  enabling  the  Crown  to  legalize  any 
act  committed  in  the  State  which  would  otherwise,  and  according 
to  the  law  of  New  South  Wales,  be  unlawful. 

The  last  Act  specifically  referred  to  as  the  source  of  authority 
for  the  Order  in  Council  is  the  Foreign  Jurisdiction  Act  1890. 
But  that  Statute  has  no  bearing  on  this  case.  It  may  be  shortly 
described  as  an  Act  to  provide  for  the  exercise  of  British  Courts 
outside  the  British  Dominions,  and  by  British  Courts  within  the 
Dominion,  over  matters  occurring  outside  the  Dominions. 

None  of  these  legislative  provisions  directly  gives  power  to 
authorize  the  imprisonment  in  New  South  Wales  of  a  person  who 
lias  been  tried  and  convicted  at  Qizo,  even  though  he  be  in  course 
of  removal  to  Suva. 

Authority,  however,  to  do  so  is  claimed  to  rest  on  the  necessity 
of  the  case,  and  reliance  is  placed  on  two  cases,  Leonard  Watson's 
Case  (1),  and  Attorney-General  for  Canada  v.  Cain  and  Q-Uhul^ 
(2).  Neither  of  these  cases  supports  the  contention.  In  Leonard 
Watson's  Case  (1),  the  Court  determined  that,  in  pursuance  of 
legislation  in  Upper  Canada  held  to  be  valid  apparently  because 

(1)  9  A.  &  E.,  731,  (2)  (1906)  A.C..  542. 
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an  Imperial  Act  recognized  the  power  to  authorize  transportation,   H.  C.  of  a. 
the  applicant  could  and  did  in  Upper  Canada  bind  himself  to         ^* 
submit  to  transportation  from  Upper  Canada  to  Van  Diemen's 
Land  as  a  condition  of  pardon,  and  that  the  Crown  was  entitled 
to  carry  out  the  bargain  so  made,  in  the  only  way  in  which  it 
could  practically  be  performed.     Lord  Dcnman  C.J.  said  (1)  that 
the  matter  for  consideration  was  "  whether,  under  the  circum- 
stances of  this  prisoner,he  can  justly  complain  that  he  is  injured  and 
has  a  right  to  be  set  free."     And  his  Lordship  further  said  (2) : — 
"As  soon  as  the  conditional  pardon  has  been  granted  on  the 
prisoner's  petition,  the  Crown  had  a  right  to  enforce  the  condition, 
and  to  take  all  necessary  steps  for  that  purpose.     The  circum- 
stances confer  the  authority ;  and  no  warrant  could  enlarge  it. 
.     As  it  is  physically  impossible  to  embark  at  once  for 
Van  Diemen's  Land  from  Upper  Canada,  in  every  intermediate 
territory  where  the  prisoner  was  confined  in  the  necessary  per- 
formance of  the  condition  to  which  he  liad  lawfully  hound  him- 
Bdf  he  w^as  lawfully  confined."     Then  the  learned  Lord  Chief 
Justice  adds : — "  And   Statute   5   Geo.   IV.  c.   84,  (an  Imperial 
Statute)  in  the  section  before  quoted,  shows  that  transports  from 
the  Colony  on  colbmuted  sentences  had  been  habitually  received 
in  England  in  their  passage  to  the  penal  settlements." 

The  reasons  for  the  decision  seem  to  me  to  completely  differ- 
entiate this  case  from  the  one  cited.  Here  everything  of  which 
the  plaintiff  complains  was  done  in  adversum',  the  only 
thing  in  the  nature  of  consent  being  to  apologize  to  the 
High  Commiasioner  in  order  to  escape  imprisonment  of  any  kind ; 
there  is  no  Imperial  Statute  or  State  Statute  recognizing  interim 
imprisonuient  in  New  South  Wales  en  route  from  one  part  of  the 
(geographical  limits  of  the  Western  Pacific  region  to  another,  and 
consequently  I  fail  to  see  how  Leonard  Watson's  case  (3)  can  be 
regarded  as  an  authority  for  the  defendant. 

The  Attorney  General  of  Canada  v.  Cain  and  Gilhula  (4), 
decides  in  accordance  with  a  well  established  principle  that  when 
&  power  is  granted  everything  necessary  to  effectuate  it  is 
impliedly  granted  with  it  unless  expressly   forbidden.     Lord 


(i)9A.ftE.,  731,  atp.  782. 
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H.  C.  OF  A.  Atkinson  said  (1)  that  since  a  State  had  power  to  expel  aliens 
^_^       "  it  necessarily  follows  that  the   State  has  the  power   to  do 
Hazklton    those  things  which  mnst  be  done  in  the  very  act  of  expulsion,  if 
PoTTBB.      ^^^  right  to  expel  is  to  be  exercised  effectively  at  alL" 

But  the  obvious  limitation  of  the  rule  of  necessary  implication 
is  the  necessity  itself.  As  Lord  Selbotme  said  in  Barton  v. 
Taylor  (2),  "  The  principle  on  which  the  implied  power  is  given 
confines  it  within  the  limits  of  what  is  required  by  the  assumed 
necessity." 

I  do  not  understand  that  a  voyage  from  Gizo  to  Sydney  and 
thence  to  Suva  is  a  necessary  part  of  a  prisoner's  removal  from 
Gizo  to  Suva,  in  the  sense  in  which  the  constraint  on  the  person 
of  the  alien  outside  Canada  was  held  to  be  a  necessary  part  of 
the  act  of  his  deportation  in  the  case  cited.  It  might  be  veiy 
convenient  to  make  Sydney  a  resting  place,  but  that  is  no  inherent 
part  of  the  act  of  the  authorized  removal 

Equally  with  the  former  case,  the  decision  last  cited  fails  to 
lend  any  support  to  the  respondent  s  cause. 

I  am,  therefore,  not  prepared,  as  at  present  advised,  to  assent  to 
the  proposition  that,  under  the  various  Acts  referred  to,  it  is  in 
any  circumstances  justifiable  by  virtue  of  the  doctrine  of  necessity 
to  authorize  the  imprisonment  in  New  South  Wales  of  male- 
factors sentenced  in  one  part  of  the  Western  Pacific  to  punishment 
in  another,  and  removed  there  by  lawful  warrant.  It  is,  how- 
ever, unnecessary  to  decide  that  point  definitely  in  this  case, 
because  I  am  satisfied  that  the  facts  do  not  raise  it. 

But  if  there  is  power  to  enact  by  Order  in  Council  such  an 
authority,  the  respondent  must  show  that  it  has  been  so  enacted. 
It  is  no  easy  task  to  read  Article  112  in  conjunction  with  the 
rest  of  the  Order  so  as  to  protect  a  person  committing  an  act  in 
New  South  Wales. 

However  general  the  expressions  used  throughout  the  body  of 
the  Order,  they  must  in  all  cases  be  understood  with  reference  to 
the  4th  Ai-ticle,  defining  at  the  outset  the  possible  limits  within 
which  the  Order  may  operate. 

That  Article  begins  by  declaring  that  the  limits  of  the  Order 
shall   be  the  Pacific  Ocean  and  the  islands  and  places  therein. 

(1)  (1906)  A.C.  542,  at  p.  546.  (2)  11  App.  Caa.  197,  at  p.  204. 
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Theae  are  the  extreme  possible  limits  of  the  operation  of  the 
Order  and  consequently  of  every  provision  in  it. 

But  from  these  possible  limits  of  operation,  there  is  an  express 
exclusion.  Unless  otherwise  expressly  provided  by  the  Order 
itself  in  relation  to  any  particular  matter,  two  descriptions  of 
places  are  wholly  excluded  namely : — (1)  British  possessions 
having  a  legislature ;  (2)  Places  having  a  foreign  jurisdiction  or 
protection. 

The  respondent's  construction  of  Article  112  might  with  equal 
accuracy  be  extended  to  bring  in  the  second  (foreign)  class  of 
excluded  places  as  the  first  (British) ;  and  it  is  no  answer  to  say  that 
we  cannot  presume  the  Imperial  legislature  would  invade  the 
rights  of  foreign  powers,  because  Article  4  expressly  includes  the 
Pacific  Ocean  and  the  islands  and  places  therein,  except  the  two 
classes  specifically  mentioned,  and  the  mere  fact  of  exclusion 
sufficiently  indicates  the  extent  of  the  earlier  words  if  left 
unqualified.  And  yet  it  would  scarcely  be  argued  that  if 
Honolulu,  for  instance,  had  a  more  convenient  line  of  vessels  from 
Sydney,  the  112th  Article  would  authorize  removal  via  Honolulu. 
I  have  used  the  expression  ''  possible  limits  "  because  the  actual 
working  limits  of  the  Order  are  made  still  narrower. 

While  it  was  evidently  felt  that  the  policing  of  the 
Western  Pacific  might  in  time  require  further  proportions  of 
space,  it  was  thought  sufiicient  in  the  meantime  to  specify  a 
restricted  part  of  the  vast  region  described  in  Article  4  as  the 
area  within  which — in  the  absence  of  directions  from  a  Secretary 
of  State — ^the  jurisdiction  should  be  exercised. 

Accordingly  Article  6  carefully  cuts  down  the  actual  sphere  of 
jurisdiction  to  an  area  within  certain  meridians  and  parallels. 
I^e  boundaries  of  the  area  so  limited  are  fully  described  in 
Article  6,  and  I  need  not  repeat  them.  But  a  glance  at  the  map 
shows  that  area  to  include,  besides  the  islands  mentioned  in  the 
sob-clause  (1)  of  Article  6,  a  vast  number  of  other  islands  and 
places  "  which  are  not  excluded  by  the  4th  Article  of  this  Order," 
these  latter  words  being  carefully  inserted  in  the  6th  Article. 

Within  the  area  are  territories  some  of  which  then  belonged 
&nd  still  belong  to  other  nations,  and  others  have  since  become 
foreign  territory,  as  American,  French  and  German  possessions. 
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H.  C.  or  A.  Within  that  area,  too,  is  situated  practically  the  whole  of  Queens- 

lfl07 

^       land,  and  a  substantial  strip  of  New  South  Wales.     And  the  6th 
Hazrlton    Article  provides : — "  Until  otherwise  directed  by  a  Secretary  of 
PoTTBR,      State  as  hereinafter  provided  "  (that  is,  by  instructions  to  the 
High  Commissioner)  "jurisdiction  under  this  Order  shall  be  exer- 
cised only  in  relation  to  the  following  parts  of  the  limits  of  this 
Order,"  that  is,  the  specific  parts  I  have  referred  to. 

It  is  necessarily  part  of  the  defendant's  case,  that  the  112th 
Article  confers  whatever  jurisdiction  exists — express  or  implied 
— to  remove  a  prisoner,  and  to  aid  in  that  removal.  But,  if  so, 
how  escape  from  the  precise  words  of  the  4th  and  6th  Articles, 
the  one  delimiting  the  extreme  possible  sphere  of  jurisdiction,  and 
the  other  more  definitely  restricting  the  working  area  of  the 
jurisdiction  ? 

The  argument  of  implication  resorted  to  in  this  case — ^an  argu- 
ment which  entirely  sets  aside  the  actual  language  of  the  two 
Articles  designedly  inserted  to  control  the  interpretation  of  the 
whole  Order — would  equally  well,  in  conceivable  circumstances, 
subject  the  whole  of  Queensland,  except  a  narrow  strip  on  the 
West,  and  also  no  inconsiderable  part  of  New  South  Wales,  to  the 
jurisdiction  of  the  High  Commissioner. 

Indeed,  the  same  argument,  if  valid  to  extend  Article  4,  might 
be  pressed  on  still  further,  so  as  to  override  the  explicit  terms  of 
the  6th  Article,  and  to  include  all  the  rest  of  New  South  Wales, 
and  the  whole  of  Victoria,  Tasmania,  and  New  Zealand,  all  of 
which  are  within  the  extreme  possible  sphere,  but  beyond  the 
actual  working  area  of  the  High  Commissioner's  jurisdiction. 
These  considerations  appear  to  me  to  place  the  contention  of  the 
respondent  outside  the  pale  of  probability.  This  is  more  evident 
when  one  looks  also  at  the  delimited  area  of  the  6th  Article,  and 
sees  the  relative  positions  and  distances  of,  say,  the  Solomon 
Islands  and  the  Fiji  Islands,  on  the  one  hand,  and  those  of  the 
same  islands  in  respect  of  Sydney.  New  South  Wales  is  not 
within  Article  111  (2)  of  the  Order,  because  its  government  has 
not  consented  to  the  reception  of  peraons  deported,  and,  even  if 
there  had  been  such  consent,  this  is  not  a  case  of  deportation.  In 
short,  therefore,  there  has  been  no  express  inclusion  of  New  South 
Wales  within  the  possible  sphere  of  the  4th  Article ;  nor  if  there 
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were,  has  there  been  any  inclusion  of  the  State  in  manner  pro-   H.  C.  of  A. 

vided  by  the  6th  Article,  so  as  to  get  over  what  I  may  term  the       ^ '^ 

double  exclusion  ;  and  lastly,  an  inclusion  by  implication  is  both    hazelton 
contrary  to  the  words  of  the  4th  and  6th  Articles,  and  in  this      pqtokb 
case,  at  all  events,  unsupported  by  the  facts. 

But  even  this  is  far  from  constituting  the  full  weakness  of  the 
defendant's  case,   which  must  fail  even  if  he  could  succeed  in 
establishing  that  Article  112  was  part  of  the  law  in  New  South 
Walea   For  even  supposing  that  that  Article  would  in  appropriate 
circumstances  apply,  the  elements  of  fact  necessary  to  its  applica- 
tion are  wholly  wanting.     There  has  been  no  warrant  of  removal 
such  as  is  contemplated  by  the  Article.      The  only  document  in 
the  nature   of  a  warrant  was  one  prepared  and  signed  by  Mr. 
Oliphant  in  Brisbane,  outside  his  jurisdictional  limits,  and  in  con- 
travention of  Article  14,  and,  indeed,  quite  outside  the  limits  of 
the  Order.     The  warrant  was  consequently  invalid  in  law  (see 
Perkin  v.  Proctor  (1)  ).     The  principle  affirmed  in  such  cases  as 
HiU  V.  Bateman  (2)  and  Shergold  v.  Holloway  (3)  was,  however, 
invoked  in  aid  of  the  respondent..     It  was  argued  on  his  behalf 
that,  as  the  warrant  was  on  its  face  a  good  warrrant,  he  was 
protected   in  any  action  he  took  in  executing  it.     But,  in  my 
opinion,  it  was  properly  answered  that,  the  warrant  being  invalid, 
and  Potter  not  being  an  officer  of  the  Court  out  of  which  it  issued, 
and  therefore  not  under  any  duty  to  execute  it,  was  at  best  a 
mere  volunteer  qUid  the  warrant,  and  not  within  the  principles  of 
protection. 

With  equal  force,  it  was  also  answered,  that  the  warrant  on  its 
face  was  not  a  warrant  of  removal  within  the  terms  of  the  112th 
Article  because  its  tenninus  was  Sydney.  The  fact  that  it 
authorized  Uobertson  or  some  other  officer  of  the  Court  to  deliver 
the  plaintiff  and  the  warrant  itself  to  some  person  in  Sydney 
shows  conclusively,  to  my  mind,  that  it  could  not  reasonably  be 
read  as  containing  authority  to  Robertson  or  any  other  person  to 
convey  Hazelton  to  Suva.  Possibly  it  was  intended  to  supple- 
ment it  by  some  other  warrant ;  but  no  other  warrant  appears,  or 
was  relied  on.     It  was  that  warrant  and  that  only  on  which  this 

(1)  2  Wife.,  382,  at  p.  384.  (2)  2  Stra.,  710. 

(3)  2  Stra.,  1002. 
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H.  C.  or  A.  defence  is  rested.  Its  concluding  words,  "  that  the  said  sentence 
1907.  ^f  imprisonment  may  be  duly  carried  into  effect,"  discloses  not  an 
Hazelton  authority,  but  an  object ;  and  applies  not  to  authorize  the  con- 
veyance of  the  appellant  from  Sydney  to  Suva,  but  to  indicate 
the  purpose  of  imprisoning  him  at  Suva  on  his  arrival  there. 
On  its  face  the  intended  effect  of  that  particular  warrant  was 
unmistakeably  exhausted  in  Sydney. 

There  is  consequently  no  ground  upon  which  Potter  can  obtain 
the  benefit  of  the  principles  of  the  cases  cited,  and  in  the  result 
he  fails  to  show  any  legal  exoneration  for  imprisoning  the  appel- 
lant. 

Then   Mr.  Schclea  relied,  and  ultimately  founded   his  chief 
reliance,  on  Article  139  of  the  Order  in  Council.     He  contended 
that  the  phrase  "  Any  of  Her  Majesty's  Courts  "  includes  the 
Supreme  Court  of  New  South  Wales.     So  it  does  if  read  alone. 
But  still  there  is  the  constantly  speaking  limitation  of  Articles  4 
and  6,  always  reminding  us  that,  however  wide  the  language  of 
any  particular  Article  may  be,  nothing  short  of  some  express  pro- 
vision is  to  include  the  territory  of  any  ordinary  self-governing 
Colony.     If  under  sec.  6  of  the  Pacific  Idanders  Protection  Act 
1875  the  Court  of  a  self-governing  Colony  be  designated,  it  may, 
as  suggested  by  my  learned  brother  Barton,  be  the  subject  of  an 
Order  in  Council.     But  such  an  Order  in  Council,  conferring 
jurisdiction  on  Courts  in  British  Colonies,  would  have  to  be  made 
wider  than  the  present,  and,  as  required  by  the  words  of  the 
Statute,  would  have  to  designate  the  Colony.     The  insuperable 
difficulty  in  the  way  of  the  defendant's  construction,  even  with 
the  aid  of  sec.  6  of  the  Act  of  1875,  is  that  the  present  Order  in 
Council  has  fixed  its  utmost  possible  limits,  "  the  Pacific  Ocean 
and  the  islands  and  places  therein,"  and  apparently  no  extension 
whatever  of  this  limitation  is  contemplated  by  the  Order,  though 
restrictions  within  the  limits  are  provided  for.     The  139th  Article 
could  not,  therefore,  as  the  present  Order  in  Council  is  framed, 
apply  for  instance  to  the  Supreme  Court  of  Western  Australia  or 
the  Supreme  Courts  of  England  or  Canada.     Then  why  to  that 
of  New  South  Wales  ? 

There  is  what  I  may  term  internal  evidence  contained  in  the 
Order  which  runs  contrary  to  the  respondent's  contention.  When 
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the  frame  of  the  Order  is  looked  at,  it  is  found  that  !Part  XVI.  is  H-  C.  oi  A. 

headed  "  Official,"  that  is,  official  for  the  purposes  of  the  Order  ;        ^^^' 

aod  it  contains  three  Articles.      Article   137    has  a  heading    Hazkltok 

"general  official  powers,"  that  is  certainly  within  the  limit&     It 

uses  equally  large  terms  with  those  found  in  Article  139.    It 

speaks  of  **  Any  of  Her  Majesty's  Officers  " — clearly  referring  to 

officers  performing  duties  within  the  specified  limits,  and  not  to 

officers  all  over  the  Dominion,  or  rather  all   over  the  world. 

Article   138   relates  to  cases  heard  by  Acting  Commissioners 

which  must  always  be  within  the  same  limits.     The  only  other 

Article  of  the  Part  is  Article  139,  and  it  prescribes  procedure  and 

practice  for   "  Her  Majesty's  Courts,"  and  speaks  later  on  of 

"  the  Court."     Why  should  not  the  same  principle  be  applied  to 

this  Article  as  to  the  two  preceding  Articles  of  the  same  group  ? 

Neither  is   it  to  be  overlooked  that,  though  the  only  Court 

eoBstituted  is  the  High  Commissioner's  Court,  yet  that  tribunal 

is  subdivided   into   what  are   frequently   called    "  Courts "   in 

various  Articles  of  the   Order,   and  are  regarded  as  separate 

tribunals  for  many  purposes.    Moreover,  much  of  the  jurisdiction 

conferred  by  the  Order  is  personal  only,  and  within  limits  where 

foreign  tribunals  co-exist.     These  are  expressly  referred  to  in 

Article  110,  and  on  the  whole  it  seems  to  me  that  the  phrase 

*  any  of  Her  Majesty's  Courts  "  was  not  used  with  the  intention 

of  including   every   British  Court  throughout  the  world.      If 

the  unlimited  meaning  contended  for  is  to  be  allowed  to  this 

expression,  then  I  see  no  reason  why  in  Article  110  the  same 

method  of  interpretation  should  not  be  applied  to  the  equally 

vide  phrases  "  foreign  Court "  and  "  foreign  oflScer,"  and  "  Court 

of  any  State  in  amity  with  Her  Majesty  "  so  as  to  empower  the 

High  Commissioner's    Court  to  order  any   person   within   its 

jurisdictional  limits  to  go  to  San  Francisco  or  St.  Petersburg  and 

Wt<nd  and  give  evidence  before  the  Courts  there. 

If  then  the  139th  Article  does  not  operate  in  New  South  Wales, 
80  as  to  govern  and  control  the  tribunals  there,  it  cannot  have 
any  application  to  the  case.  It  was  indeed  said  by  Rogers  J^ 
Uiat,  though  it  did  not  bind  the  Courts,  it  bound  the  parties.  It 
could  hot  bind  the  parties  in  respect  of  any  act  done  in  New  South 
Wales  unless  it  operated  as  part  of  the  law  in  force  in  that  St^ite, 
vou  ▼.  32 
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not  part  of  the  law  of  New  South  Wales  it  binds  no  one,  whether 
Court  or  individual,  within  the  State  territory.  Finally,  assuming 
once,  more  that  Article  139  is  in  full  force  in  New  South  Wales, 
for  it  is  not  essential  to  definitely  determine  that  question  one 
way  or  the  other,  though  I  entertain  no  doubt  upon  it,  still,  in 
the  circumstances  of  this  case  the  principle  of  Roberta  v.  Orcliard 
(1),  followed  in  Clhamberlain  v.  King  (2),  and  Rochfart  v.  Rynd 
(3),  and  affirmed  in  McLaughlin  v.  Fosbery  (4),  would,  by 
reason  of  the  undisputed  facts,  place  the  respondent  outside  the 
shelter  of  the  Article.  In  the  Irish  case  cited  the  defendants, 
who  were  justices,  were  sued  in  trespass  for  a  seizure  under  a 
distress  warrant,  and  they  pleaded  the  8th  section  of  an  Act 
which  prohibited  any  action  against  a  justice  of  the  peace  for 
anything  done  by  him  in  the  execution  of  his  office,  unless 
commenced  within  six  months.  The  action  was  commenced  after 
the  period,  and  the  defendants  moved  on  affidavit  to  set  aside  the 
action.  The  applicability  of  the  8th  section  was  in  question,  and 
the  decision  turned  on  whether  the  signing  of  the  distress  warrant 
was  an  act  done  by  the  defendants  in  the  execution  of  their  office. 

PaUes  C.B.  said  (5) : — ^"  The  true  rule  is  that  the  protection  of 
the  8th  section  is  afforded  in  every  case  in  which  the  Justice  bond 
fide  believes  in  the  existence  of  a  state  of  facts  which  would 
have  entitled  him  to  act  as  he  did  "  (citing  Chamberlain  v.  King) 
(2);  and  he  adds  also  supported  by  that  case,  "If  the  belief  be 
bond  fide,  the  protection  is  not  lost  by  it  not  being  reasonable, 
but  the  fact  of  its  being  unreasonable  is,  of  course,  an  element  in 
the  determination  of  the  bo'iui  fides!' 

After  reciting  the  facts,  the  learned  Chief  Baron  proceeeds  to 
recognize  and  apply  a  rule  which  is  very  material  in  this  case. 
He  says  (6) : — "  These  being  the  facts,  and  the  onus  of  proving  the 
defence  lying  on  the  defendants,  they  should  have  affirmatively 
shown  a  bond  fide  belief,  not  that  they  had  authority  to  do  as 
they  did,  but  that  facts  existed  which  would  have  so  authorized 
them.     Neither  is  the  existence  of  this  belief  sworn  to,  nor  are 


(1)  2H.  &C.,  769. 

(2)  L.R.  6  C. P..  474. 

(3)  8  L.RIr.,204. 


(4)  1  C.L.R.,  546,  at  p.  566. 

(5)  8  L.R.  Ir.,  204,  at  p.  208. 

(6)  8  L.R.  Ir.,  204,  at  p.  209. 
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facts  alleged  which  would  show  tliat  such  a  belief  might  have    ^-  ^-  ^'  ^* 
been  entertained."  ^ 

The  motion  was  accordingly  refused,  and  the  whole  facts  were  Hazblton 
left  to  be  determined  on  the  trial.  Here  in  like  manner  the  Po^jtR, 
defendant  had  the  onus  of  proving  the  defence,  yet  he  does  not 
say  he  had  any  belief  in  facts  which  would  have  justified  him, 
and  if  he  had  said  so,  the  evidence  incontrovertibly  establishes 
that  he  could  not  as  a  reasonable  man  have  believed,  and  there- 
fore could  not  have  bond  fide  believed,  that  the  warrant  he 
assisted  to  execute  was  a  warrant  of  removal  from  Gizo  to  Suva. 
That  consideration  is  at  once  fatal  in  any  aspect  to  his  claim  to 
succeed  under  the  139th  Article. 

I  am  therefore  of  opinion  that  this  appeal  must  be  allowed. 

Appeal  allowed.  Order  appealed  from  dis- 
charged, and  rule  nisi  for  nonsuit 
discharged  with  costs.  Judgment  for 
plaintiff  restored,  respondent  to  pay 
costs  of  appeal  and  of  rfiotion  to  rescind 
leave. 

Solicitors,  for  the  appellant,  McEvUly  &  McEvUly. 
Solicitor,  for  the  respondent.  The  Grovm  Solicitor  of  New  South 
Wales, 

c.  a:  W. 
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McKELL  AND  ANOTHER 
Defendants, 

RIDER         .  .'      . 

Informant, 


Appellants  ; 


AND 


Respondent. 


ON  APPEAL  from  THE  SUPREME  COURT  OF 

VICTORIA. 


1908. 

Mblboitrne, 
Afarch  23,  24. 


H.  C.  OF  A.    ffecUlh  Act  1S90  {Vict)  {No,  1098)  sees,  216*.  232— Nuittance— Common  mtimwce^ 

Chimney  sending  forth  smoke — Defence — Fireplace  or  fumact  constructed  to 
consume  smoke  as  far  as  practicable. 

On  a  prosecution  under  sec.  222  of  the  Health  Act  1890  (Vict.)  charging 
that  by  the  sufferance  of  the  defendants  a  nuisance  within  the  meaning  of  sec 
216  of  the  Act  arose,  viz.,  a  chimney  (not  being  the  chimney  of  a  priyate 
dwelling-house)  sending  forth  smoke  in  such  quantity  as  to  be  a  nuisance,  it 
is  not  a  defence  that  the  fireplace  or  furnace  connected  with  such  chimney  is 
constructed  in  such  manner  as  to  consume  as  far  as  practicable,  having  regard 
to  the  nature  of  the  manufacture  or  trade,  all  smoke  arising  therefrom,  and 
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*Sec.  216  of  the  Health  Act  1890,  so 
far  as  material,  is  as  follows  :  — 

'*  For  the  purposes  of  this  Part  of 
this  Act. — 

•  •  •  •  • 

"(7)  Any  fireplace  or  furnace  whether 
constructed  before  or  after  the  passing 
of  this  Act  which  does  not  as  far  as 
practicable  consume  the  smoke  arisins 
from  the  combustible  used  therein,  and 
which  is  used  for  working  engines  by 
steam,  or  in  any  mill  factory  dye- 
bonse  brewery  bakehouse  or  gaswork, 
or  in  any  manufacturing  or  trade  pro- 
cess whatsoever  ;  and  any  chimney  (not 
being  the  chimney  of  a  private  dwelling- 
house)  sending  forth  smoke  in  such 
quantity  as  to  be  a  nuisance  : 

•  •  •  •  • 

*'  Shall  be  deemed  to  be  a  nuisance 
and  shall  be  liable  to  be  dealt  with  in 


manner  provided  by  this  Part  of  this 
Act.     Provided — 

•  •  •  •  • 

**  Secondly.  That  where  a  penon  a 
summoned  before  any  court  in  respect 
of  a  nuisance  arising  from  a  fireplace 
or  furnace  which  does  not  consume  the 
smoke  arising  from  the  combustible 
used  in  such  fireplace  or  furnace,  the 
court  shall  hold  that  no  nuisance  is 
created  within  the  meaning  of  this  Part 
of  this  Act,  and  dismiss  the  complaint, 
if  it  be  satisfied  that  such  fireplace  or 
furnace  is  constructed  in  such  manner 
as  to  consume  as  far  as  practicable, 
having  regard  to  the  nature  of  the 
manufacture  or  trade,  all  smoke  arising 
therefrom,  and  that  such  fireplace  or 
furnace  has  for  that  purpose  been  care* 
fully  attended  to  by  the  person  having 
the  charge  thereof." 
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that  siicb  fireplace  or  f amace  has  for  that  purpose  been  carefully  attended  toby    H.  C.  of  A. 
the  person  having  the  charge  thereof.  1908. 

The  word  "  nuisance  "  in  the  phrase  **  sending  forth  smoke  in  such  quantity       McKxLL 

'  as  to  be  a  nuisance,"  in  sec.  216  (7)  means  a  common  nuisance.  v* 

Rider. 

JudgHientof  Hood  J.,  {Rider  v.  McKdl,  (1908)  V.L.R.,  110;  29  A.L.T.,         

77),  affirmed. 

Appeax.  from  the  Supreme  Court  of  Victoria. 

At  the  Court  of  Petty  Sessions  at  Prahran  an  information  was 
heard  whereby  Henry  Rider,  City  Inspector  of  the  City  of 
Prahran,  proceeded  against  John  McEell  and  Abraham  Baxter, 
trading  as  the  Australian  Gas  Retort  and  Firebrick  Manufactur- 
ing Company,  for  that,  between  13th  June  1907  and  the  date  of 
the  information,  at  Toorak  Road  in  the  municipal  district  of 
Prahran,  by  the  sufferance  of  the  defendants  a  nuisance  within 
the  meaning  of  sec.  216  of  the  Health  Act  1890  arose,  such 
nuisance  being  a  chimney  (not  being  a  chimney  of  a  private 
dwelling-house)  sending  forth  smoke  in  such  quantity  as  to  be  a 
nuisance. 

From  the  evidence  it  appeared  that  the  defendants  carried  on 
the  business  of  brick  manufacturers  in  a  neighbourhood  which 
was  thickly  populated ;  and  that  during  the  period  in  question 
large  volumes  of  smoke  were  every  day  emitted  from  a  chimney 
of  their  factory.  Several  residents  near  the  factory  deposed  that 
linen  hung  out  to  diy  was  soiled  and  damaged,  that  it  was 
consequently  often  necessary  to  wash  linen  two  or  three  times, 
that  their  houses  inside  and  outside  were  fouled  with  smuts,  that 
they  bad  sometimes  to  keep  their  houses  shut  and  could  not  get 
fresh  air,  and  that  the  smoke  was  worse  at  night  than  in  the  day 
time.  This  evidence  was  corroborated  by  the  informant  who 
also  said  that  the  smoke  on  certain  days  was  so  thick  that  "  you 
could  scarcely  walk  through  it" 

At  the  close  of  the  evidence  for  the  prosecution,  counsel  for 
the  defendants  tendered  evidence  that  the  fireplaces  or  furnaces 
were  properly  constructed  so  as  to  consume  as  far  as  practicable 
the  smoke,  and  that  the  fireplaces  or  furnaces  had  been  carefully 
attended  to.  This  evidence  was  objected  to  by  counsel  for  the 
informant,  and  the  magistrates  refused  to  receive  it.     No  evidence 


482  HIGH   COURT  [1908. 

H.  C.  OF  A.  ^ag  given  by  the  defendants.    The  magistrates  having  convicted 

1  QAO 

,^*  the  defendants,  they  obtained  an  order  nisi  to  review,  which  was 

McKell  discharged  by  Hood  J. :  Rider  v.  McKdl  (1). 
Rider.  From  this  decision  the  defendants  now  by  special  leave  appealed 

to  the  High  Court. 

Mitchell  K.C.  and  Schutt,  for  the  appellants.  The  evidence 
was  properly  admissible  under  the  second  proviso  to  sec  216  of 
the  Health  Act  1890.  That  proviso  is  intended  to  relate  to  a 
prosecution  for  a  nuisance  consisting  of  a  chimney  sending  forth 
smoke,  as  well  as  to  a  nuisance  consisting  of  a  fireplace  or  furnace 
which  does  not  as  far  as  practicable  consume  its  smoke.  A  great 
majority  of  the  chimneys  there  referred  to  are  connected  with, 
and  carry  the  smoke  away  from,  the  fireplaces  and  furnaces  there 
mentioned.  And  the  protection  given  by  the  proviso  should  be 
available  to  persons  charged  in  respect  of  chimneys  just  as  to 
persons  charged  in  respect  of  fireplaces  and  furnaces.  They 
referred  to  Ex  parte  Schofield  (2) ;  Cooper  v.  WooUey  (3) ;  38  & 
39  Vict.  c.  55,  sec.  91.  The  word  "nuisance"  in  the  clause 
"  sending  forth  smoke  in  such  quantity  as  to  be  a  nuisance/' 
means  a  common  nuisance,  and  not  a  private  nuisanca  If  that 
be  so,  there  is  no  evidence  here  of  a  common  nuisance,  but  merely 
of  a  private  nuisance.  Harrises  Principles  of  Criininal  Law, 
p.  155 ;  Stephen's  Digest  of  Criminal  Law,  5th  ed.,  p.  140 ;  R* 
V.  Lloyd  (4).  The  smoke  must  be  injurious  to  the  general  health 
of  the  public  to  constitute  a  common  nuisance :  -R.  v.  Davey  (5); 
Great  Western  Railway  Co.  v.  Bisliop  (6). 

[Griffith  C.J.  referred  to  the  Criminal  Code  (Qd.)  sea  230, 
as  to  the  meaning  of  a  common  nuisance.] 

The  decision  in  Weelces  v.  King  (7),  that  the  second  proviso 
only  applies  to  the  nuisance  consisting  of  a  fireplace  or  furnace 
which  does  not  as  far  as  practicable  consume  its  smoke,  is 
distinguishable  by  reason  of  the  diflferences  between  sec.  91  of 
the  English  Public  Health  Act  1875  (38  &  39  Vict,  a  55), 
on  which  it  was  decided,  and  sec.  216  of  the  Health  Act  189(k 

(1)  (1908)V.L.R.,110;  29A.L.T.,77.  (6)  5  Eap.,  217. 

(2)  (1891)  2Q.B.,  428.  (6)  L.R.  7  Q.B.,  550. 

(3)  L.R.  2 Ex..  88.  (7)  16  Cox.,  Cr.  Ca.,  723. 

(4)  4£8p.,  200.. 
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The  nuisance  consisting  of  a  chimney  (not  being  the  chimney  of  ^*  C.  of  A. 
a  private  dwelling-house)  sending  forth  smoke  in  such  quantity       ^^* 
as  to  be  a  nuisance,  should  be  limited  to  chimneys  not  being  .  McKell 
chimneys  ^  used  for  working  engines  by  steam,  or  in  any  mill,      rimk. 

factory,  dyehouse,  brewery,  bakehouse,  or  gaswork,  or  in  any       

manufacturing  or  trade  process  whatsoever." 

Starke  (with  him  MctcFarlan),  for  the  respondent.  The  word 
"  nuifiance  "  in  the  phrase  "  sending  forth  smoke  in  such  quantity 
as  to  be  a  nuisance,"  no  doubt  means  a  common  nuisance.  But 
it  is  not  necessary  that  it  should  be  injurious  to  the  public  health : 
Gaskell  v.  Bay  ley  (1);  it  is  sufficient  that  it  should  interfere  with 
the  comfort  of  persons  living  in  the  neighbourhood  :  Banbury 
Urban  Sanitary  Authority  v.  Page  (2) ;  Bishop  Auckland  Local 
Board  v.  Bishop  Auckland  Iron  and  Steel  Co.  (3).  A  nuisance 
created  by  Parliament  might  be  the  subject  of  indictment ;  R.  v. 
Neil  (4) ;  Archbold's  CHminxil  Pleadings,  22nd  ed.,  p.  1121. 

[O'Connor  J.  referred  to  R,  v.  Crawshaw  (5). 

QRiFFrrH  C.J.  referred  to  R.  v.  Gregory  (6).] 

The  clause  relating  to  fireplaces  and  furnaces  may  be  for  the 
benefit  of  persons  employed  in  factories.  The  second  proviso  is 
a  definition  of  what  the  words  "  as  far  as  practicable  "  mean. 

Grifffth  C.J.  Sec.  216  of  the  Health  Act  1890  provides  that 
for  the  purpose  of  Part  X.  of  the  Act  certain  things  shall  be 
deemed  to  be  nuisances.  The  7th  category  is : — "  Any  fireplace 
or  furnace  whether  constructed  before  or  after  the  passing  of  this 
Act  which  does  not  as  far  as  practicable  consume  the  smoke 
arising  from  the  combustible  used  therein,  and  which  is  used  for 
working  engines  by  steam,  or  in  any  mill  factory  dyehouse 
brewery  bakehouse  or  gaswork,  or  in  any  manufacturing  or 
trade  process  whatsoever;  and  any  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  sending  forth  smoke  in 
such  quantity  as  to  be  a  nuisance."  There  are  two  provisoes  to 
that  section,  the  second  of  which  is : — ''  That  where  a  person  is 

(1)  30  L.T.,  K.S.,  516.  (4)  2  C.  k  P.,  485. 

(2)  8  Q.B.D.,  97.  (5)  BeU  C.C,  303. 

(3)  10  Q.B.D.,  138.  (6)  5  B.  ft  Ad.,  555. 
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H.  0.  OF  A.  sanunoned'  before  any  Court  in  respect  of  a  nuisanee  arising  from 
a  fireplace  or  furnace  which  does  not  consume  the  smoke  arising 
from  the  combustible  used  in  such  fireplace  or  furnace,  the  Court 
ahall  hold  that  no  nuisance  is  created  within  the  meaning  of  this 
Part  of  this  Act,  and  dismiss  the  complaint,  if  it  be  satisfied  that 
such  fireplace  or  furnace  is  constructed  in  such  manner  as  to 
consume  as  far  as  practicable,  having  regard  to  the  nature  of  the 
manufacture  or  trade,  all  smoke  arising  therefrom,  and  that  such 
fireplace  or  furnace  has  for  that  purpose  been  carefully  attended 
to  by  the  person  having  the  charge  thereof."     The   section  is 
taken  from  sec,  91  of  the  English  Public  Health  Act  1875  (38 
&  39  Vict.  c.  55)  with  slight  variations,  the  only  variations,  so 
far  as  now  material,  being  that  in  the  clause,  ''any  chimney 
(not  being  the  chimney  of  a  private  dwelling-house)  sending 
forth  smoke  in  such  quantity  as  to  be  a  nuisance,''   the  word 
"black"  is  inserted  in  the  English  Act  before  the  word  "smoke," 
and  that  that  clause  is  in  the  EInglish  Act  printed  as  a  separate 
paragraph  instead  of  running  on  after  the  preceding  words.    It 
was  suggested  before  us  that  the  change  in  the  collocation  made 
the  concluding  words  "  sending  forth  smoke  in  such  quantity  as 
to  be  a  nuisance  "  operate  as  a  qualification  of  the  whole  category', 
but  the  grammatical  construction  precludes  the  adoption  of  that 
aigument. 

The  appellants  were  charged  with  the  offence,  which  is  created 
by  sec.  222,  of  being  persons  by  whose  sufierance  a  nuisance 
within  the  meaning  of  sec.  216  arose  and  continued,  the  nuisance 
being  a  chimney  (not  being  a  chimney  of  a  private  dwelling- 
house)  sending  forth  smoke  in  such  quantity  as  to  be  a  nuisance. 

Before  the  magistrates  there  was  evidence  sufficient  to  warrant 
the  conclusion  that  the  appellants  had  committed  a  nuisance  at 
common  law  by  sending  out  smoke  from  their  chimney,  but  they 
claimed  to  be  entitled  to  the  benefit  of  the  second  proviso,  and  to 
show  that  they  had  used  in  their  works  a  fireplace  constructed 
in  such  a  manner  as  to  consume  as  far  as  possible,  having  regard 
to  the  nature  of  their  manufacture  or  trade,  all  smoke  arising 
therefrom,  and  that  their  fireplace  had  been  for  that  purpose  care- 
fully attended  to  by  the  person  having  charge  thereof.    The 
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evidence  was  rejected,  and,  upon  appeal  to  the  Supreme  Court,   S*  p^  ^J  ^ 
Hood  J.  held  that  it  was  rightly  rejected. 

The  main  contention  of  the  appellants  is  that  that  proviso 
should  be  held  to  apply  to  a  charge  of  suffering  the  nuisance  con- 
sisting o£  a  chimney  sending  forth  smoke  in  such  quantity  as  to 
be  a  nuisance  as  well  as  to  a  charge  of  suffering  the  other 
nuisance.  A  similar  question  was  raised  in  England  in  the  case 
of  Weekes  v.  King  (1),  and  the  Court  was  of  opinion  that  the 
offence  of  keeping  a  fireplace  which  does  not  as  far  as  practicable 
consume  the  smoke,  and  the  offence  of  keeping  a  chimney,  which 
sends  forth  black  smoke  in  such  quantity  as  to  be  a  nuisance, 
are  two  separate  offences.  The  construction  of  the  language  is 
Qot  altered  by  the  omission  of  the  word  "  black."  That  decision, 
given  in  1885,  has  never  since  been  reviewed,  although  it  is  said 
that  an  ineffective  attempt  was  made  to  review  it.  I  can  see  no 
reason  to  doubt  the  correctness  of  that  decision. 

The  Court  pointed  out  that  there  were  really  two  distinct 
offences,  one  that  of  committing  a  nuisance  by  means  of  a 
chimney  sending  forth  smoke,  and  the  other  failing  to  consume 
smoke  as  far  as  practicable.  The  word  "  nuisance  "  in  the  Act 
must,  I  think,  be  read  as  meaning  a  nuisance  according  to  the 
definition  of  that  term  at  common  law — an  indictable  nuisance. 
In  this  case,  as  I  have  said,  there  was  ample  evidence  to  show 
that  the  smoke  constituted  such  a  nuisance. 

The  second  proviso  is  carefully  framed  to  deal  with  the  first 
part  of  clause  (7),  which  in  constituting  the  offence  uses  the  words 
"  as  far  as  practicable."  Now  those  words  are  ambiguous.  It 
may  be  contended — as  I  have  known  it  held  by  a  Judge — that 
they  mean  as  far  as  is  mechanically  practicable,  or  that  they 
inean  practicable  having  regard  to  the  nature  of  the  purpose  for 
which  the  fireplace  or  furnace  is  used — that  is,  practicable  for 
carrying  on  the  business.  The  legislature,  in  order  to  prevent  any 
difficulty  of  that  sort  from  arising,  laid  down  that  besides  the  two 
elements  which  obviously  go  to  constitute  practicability— that  is, 
the  construction  of  the  fireplace  and  proper  attention  being  paid 
to  it — there  should  also  be  taken  into  consideration  a  third 
element,  namely,  the  purpose  for  which  it  was  used ;  and  that  is 

(1)  ISCoxCr.  Cii.,  723. 
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H.  C.  6r  A.  all  they  did  by  the  proviso.     That  proviso  has  no  reference  to  an 
act  such  as  that  complained  of  here,  which  is  itself  a  nuisance  at 
common  law.     There  was  no  reason  to  protect  a  person  who  had 
offended  against  the  common  law.     He  might  have  been  indicted 
for  the  offence.     But  this  Act  purported  to  give  more  complete  and 
summary  methods  of  suppressing  nuisances.    The  English  Statute 
law  at  first  only  contained  provisions  for  the  abatement  of  nms- 
ances.     Afterwards  summary  proceedings  for  that  purpose  were 
added.    In  the  Health  Act  1890  both  those  results  are  provided 
for  in  the  same  Statute.     The  effect  of  the  provision  for  summary 
punishment  is  not  to  alter  the  character  of  an  act  which  is  a 
nuisance,  but  is  to  provide  a  more  summary  remedy.     In  this 
case  it  was  necessary  for  the  prosecution  to  establish  that  the 
emission  of  smoke  was  a  nuisance  at  common  law.     Having  done 
so,  the  Act  declares  that  the  defendants,  in  suffering  that  omission 
to  take  place,  were  suffering  a  nuisance  for  the  purpose  of  the 
Act,  and  were  liable  to  be  dealt  with  in  a  summary  way.    The 
failure  to  consume  smoke  as  far  €us  practicable  is  also  declared  to 
be  a  nuisance  for  the  purpose  of  the  Act.     That  might  or  might 
not  be  a  nuisance  at  common  law,  but  whether  it  was  or  not,  is 
immaterial  for  the  purpose  of  the  Act  provided  it  comes  within 
the  language  of  the  section.     A  similar  provision  is  to  be  found 
in  sub-sec.  (2)  of  the  section  which  provides  that: — "any  cesspool 
or  other  receptacle  for  night-soil  which  is  not  perfectly  water- 
tight shall  be  deemed  to  be  a  nuisance." 

For  these  reasons  it  appears  to  me  that  the  appellants  were  not 
entitled  to  rely  on  the  proviso,  and  that  the  evidence  which  they 
offered  was  properly  rejected.  The  conviction  was  therefore  right, 
and  the  appeal  should  be  dismissed. 

O'Connor  J.  I  am  of  the  same  opinion.  I  do  not  think  it 
necessary  to  add  anything. 

HiGGiNS  J.     I  concur. 


Appeal  dismissed. 


Solicitors,  for  the  appellants,  Upton  &  Plant 
Solicitor,  for  the  respondent,  D.  H,  Herald. 


B.  L. 
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ELIZA  BROWN Appellant: 

Plaintiff, 

AND 

DAVLD  ABBOTT  AND  OTHERS  .  Respondents. 

Defendants, 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

WiU^Settlement — Annuity — Charge,  whether  on  corpus  or  income — Order  of  Court   H.  C  of  A. 
^Trawt/er  of  Land  Statute  1866  ( Vict,)  (No,  301),  sec,  86.  1908. 

By  a  marriage  settlement  made  in  1887  the  settlor,  the  intended  husband,  Melbourne 
gave  a  term  of  99  years  in  certain  land  to  his  trnstees  who  were  directed  ji^^^^l  i  a  17 
*'oat  of  the  rents  and  profits  "  thereof  to  raise  the  annual  sum  of  £500  and  23. 

pay  it  to  the  intended  wife  during  her  life.  The  settlor  suhsequently  by  his 
will  devised  the  land  to  certain  beneficiaries  subject  to  the  charge  created  by  O'Connor  and 
the  settlement.  After  the  settlor's  death,  viz.,  in  1882,  by  order  of  the 
Supreme  Court,  an  instrument  of  charge  under  the  Tranrfer  of  Laud  Statute 
1866  (Vict.)  to  secure  the  annuity  was  executed,  which  had  the  effect  of 
rendering  the  corpus  as  well  as  the  income  of  the  land  liable  to  satisfy  the 
accruing  payments  of  the  annuity.  The  land  was  subsequently  sold  pursuant 
to  an  order  of  Court  and  the  proceeds  of  sale  were  invested.  An  order  of 
Court  was  afterwards  made  directing  the  trustees  of  the  settlor's  will  to  set 
Mide  a  certain  sum  to  answer  the  '*  rent  charge  "  on  the  land  and  to  pay  the 
residue  of  the  proceeds  of  sale  to  the  beneficiaries  Entitled  thereto.  This 
order  was  never  carried  into  effect,  as  the  income  from  the  investments 
representing  the  proceeds  of  sale  had  become  insufficient  to  pay  the  annuity, 
which  fell  into  arrear. 

Bdd  that,  whether  under  the  settlement  the  annuity  was  or  was  not  a  charge 
upon  the  corpus  as  well  as  the  income  of  the  land,  it  became  so  by  virtue  of  the 
instrument  of  charge  under  the  Transfer  of  Land  Statute  1866  ;  that  it  was 
too  late  to  have  that  charge  corrected,  if  it  had  been  inadvertently  made ; 
thtt  that  charge  equally  attached  to  the  proceeds  of  the  sale  of  the  land ; 
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H.  C.  OF  A.  that  nothiug  which  had  subsequently  happened  diminished  the  extent  of  that 

1908.  charge ;  and  therefore  that  the  annuitant  was  entitled  to  an  order  for  payment 

"-^v-"  of  arrears  of  the  annuity  out  of  the  corpus  of  the  investments  representing 

Brown  the  proceeds  of  the  sale  of  the  land. 

V, 

Abbott.  Judgment  of  Hood  J.  affirmed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

On  3rd  November  1880  a  bill  in  equity  was  filed  in  which 
Eliza  Brown,  who  sued  on  behalf  of  herself  and  all  other  the 
residuary  devisees  under  the  will  of  Edwin  Trenerry,  deceased, 
was  plaintiff,  and  the  defendants  were  David  Abbott,  and 
Frederick  Trenerry  Brown,  trustees  of  the  will  of  Edwin 
Trenerry ;  Joseph  Trenerry  and  his  eldest  son  William  Trenerry, 
Thomas  Trenerry  and  his  eldest  son  William  Trenerry,  and 
William  Martyn  Trenerry  and  his  eldest  son  William  Martyn 
Trenerry  the  younger,  specific  devisees  under  the  will  of  Edwin 
Trenerry ;  and  Louisa  Trenerry  (now  Louisa  Wilkinson)  widow 
of  Edwin  Trenerry.  The  Equity  Trustees  Executors  and  Agency 
Co.  Ltd.,  who  had  subsequently  been  appointed  to  act  in  place 
of  the  trustees  of  the  will,  were  afterwards  added  as  defendants, 
and  Thomas  Trenerry  and  William  Martyn  Trenerry  the  elder 
had  since  died. 

The  facts,  the  nature  of  the  suit,  and  the  various  proceedings 
and  orders  in  it  are  sufficiently  stated  in  the  judgment  hereunder. 

On  25th  April  1907  a  motion  was  made  in  the  suit  on  behalf 
of  the  defendant  Louisa  Wilkinson  "  that  so  much  of  the  principal 
moneys  and  securities  representing  the  proceeds  of  the  sale  of 
Tregothnan  Estate  in  the  hands  or  under  the  control  of  the 
defendants  the  Equity  Trustees  Executors  and  Agency  Co.  Ltd. 
as  may  be  necessary  may  be  applied  or  sold  or  otherwise  realized 
and  appropriated  to  provide  for  the  payment  of  the  arrears  of 
annuity  now  due  to  the  applicant  and  to  provide  for  the  due 
payment  in  future  of  the  full  amount  of  the  annuity  payable  to 
her.  And  that  all  necessary  directions  for  the  immediate  pay- 
ment of  the  said  arrears  and  for  the  future  payments  of  the  said 
annuity  be  given.  And  that  the  costs  of  this  application  be  then 
dealt  with." 

The  motion  was  heard  by  Hood  J.  who  made  an  order  declar- 
ing that  Louisa  Wilkinson  was  entitled  to  a  charge  upon  the 
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princip^  moneys  and  securities  representing  the  proceeds  of  the   ^-  ^-  <*'  ^ 

sale  of  TregoUinan  Estate  to  secure  the  annuity  of  £500  payable       ^ ^ 

to  her,  and  that  the  sum  of  £550  and  upwards  was  then  due  in      Brown 
respect  of  arrears  of  such  annuity,  and   further  ordering  the     abbott 

Equity  Trustees  and  Agency  Co.  Ltd.  to  sell  a-  certain  piece  of       

land,  being  one  of  the  securities  before  mentioned,  and  out  of  the 
proceeds  to  pay  £250  in  part  satisfaction  of  the  arrears  of  the 
annuity,  and  to  pay  the  balance  into  Court  to  be  invested  and 
the  income  applied  in  accordance  with  prior  orders  of  the  Court. 

From  this  order  the  plaintiff  now  appealed  to  the  High  Court. 

Arguments  were  adduced  by  counsel  for  the  appellant  upon 
the  question  whether  under  the  deed  of  settlement  the  annuity 
was  a  charge  upon  the  corpus  as  well  as  upon  the  income  of 
Tregothnan  Estate,  but  in  the  view  the  High  Court  took  this 
qaestion  became  immaterial,  and  the  question  was  not  argued  by 
counsel  for  the  respondents.  Therefore  only  the  authorities 
cited  on  this  questicm  are  set  out  in  this  report. 

Irvine  K.C.  (with  him  H.  I,  Cohen),  for  the  appellant. 
Although  when  the  instrument  of  charge  under  the  Transfer 
of  Land  Statute  1866  was  executed  the  annuitant  had  the  rights 
of  a  mortgagee  and  might  have  the  land  sold  to  pay  arrears  of  the 
annuity  and  to  satisfy  accruing  payments  of  the  annuity,  yet, 
when  under  the  subsequent  order  of  the  Court  the  land  was  sold 
and  that  instrument  of  charge  was  discharged,  the  original 
settlement  revived,  and  any  subsequent  orders  of  Court  dealing 
with  the  proceeds  of  that  sale  dealt  with  them  strictly  in  accord- 
ance with  the  settlement. 

[As  to  the  question  of  the  natm*e  of  the  charge  created  by  the 
settlement,  the  following  authorities  were  referred  to : — Birch  v. 
^k^rrait  (1) ;  Stelfox  v.  Sugden  (2) ;  In  re  Boden  ;  Boden  v. 
fi«fcn(3);  Womudd  v.  Muzeen  (4);  In  re  Moore  s  Estate  (5); 
In  re  Bigge  ;  Granville  v.  Moore  (6) ;  Baker  v.  Baker  (7) ;  In  re 

^tsUs  Estate  (8);  In  re  Tyndall  (9);  Booth  v.  Coidton  (10); 

TA^ofcaZd  (m  WiUs,  5th  ed.,  p.  451.] 

(1)  LR.  2  Ch.,  644.  (6)  (1907)  1  Ch.,  714. 

(2)  John.,  2a4.  '  (7)  6  H.L.C..  610. 

t5)  (1907)  I  Ch..  132.  (8)  (1898)  1  I.R*.  75. 

<♦)  nCh.  a,  167  ;  50  L.J.Ch.,482.  (ft)  7  Ir.  Ch.  R.,  181. 

(5)  1»  L.R.  Ir.,  365.  (10)  L.R.  5  Ch.,  684. 
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H.  C.  OF  A.  Miller,  for  the  respondents,  William  Trenerry,  son  of  Joseph 

•  Trenerry,  and  William  Martyn  Trenerry  the  younger,  adopted 

Brown  ^^^  arguments  on  behalf  of  the  appellant. 


r. 
Abbott. 


Weigall  K.C.  (with  him  Ricltardson),  for  the  respondent 
Louisa  Wilkinson.  Wlien  the  instrument  df  charge  under  the 
Transfer  of  Land  Statute  1866  was  executed,  Mrs.  Wilkinson 
had  the  rights  of  a  mortgagee  over  the  land. 

[Griffith  C.J. — If  the  decree  had  been  drawn  up  so  as  to 
make  it  appear  that  something  was  decided  which  never  was 
decided,  the  Court  could  amend  the  decree :  Ivanhoe  Gold  Cor- 
poration Ltd,  V,  Symonds  (1) ;  In  re  Swire ;  Mellor  v.  Swire  (2).] 

A  further  stage  was  reached,  for  the  annuitant  became  in  effect 
mortgagee  of  the  land.      When  that  land  was  sold    with   the 
approval  of  Mrs.  W^ilkinson  and  of  everyone  concerned,  she  was 
entitled  to  the  same  security  over  the  proceeds  as  she  had  over 
the  land  itself.   There  is  nothing  in  any  order  of  the  Court  whidi 
is  inconsistent  with  that  view,  and  much  in  those  orders  recognizes 
that  view.      One  of  the  objects  of  the  original  suit  was  to  have 
tlie  rights  of  Mrs.  Wilkinson  defined,  and  they  were  defined  as 
being  such  that  she  was  entitled  to  have  a  legal  charge  upon  the 
corpus  as  well  as  the  income,  and  that  it  would  be  proper  to  give 
her  an   instrument  of  charge :    Broivn  v.  Abbott   (3).      That 
having  been  obtained,  the  settlement  was  to  that  extent  gone, 
and  the  instrument  of  charge  was  substituted  for  it.     Under  the 
order  of  2nd  May  1891,  if  the  £15,000  had  been  set  aside  the 
annuitant  would  undoubtedly  have  been  entitled  to  resort  to  the 
corpus  of  the  fund  set  apart :   Harbin  v.  Masterman  (4). 

[Isaacs  J.  referred  to  Camiickael  v.  Gee  (5).] 

And  as  that  fund  was  not  set  aside  the  annuitant   is  in  no 
worse  position  than  if  the  oixier  had  never  been  made. 

[He  also  referred  to  PhiUipa  v.  Gutteridge  (6).] 

Vasey,  for  the  respondents  the  Equity  Trustees  Executors  and 
Agency  Co.  Ltd 

(1)  4  C.L.R.,  642.  (4)  (1896)  1  Ch.,351. 

(2)  30  Ch.  D.,  239.  (5)  5  App.  C»b.,  588. 

(3)  7  V.L.R.  (E.),  121  ;  3  A.L.T.,             (6)  3  D.  J.  Ai  S.,  332, 
47. 
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Irvine  K,C.  in  reply. 


Cur.  adv.  vult. 


Griffith  C. J.  delivered  the  judgment  of  the  Court 
This  is  an  appeal  from  an  order  made  by  Sood  J.  in  the  course 
of  a  suit  instituted  in  November  1880.   The  circumstances  which 
gave  rise  to  the   suit  and  the   present  inquiry  .may  be   stated 
briefly.      On  26th  September  1877  a  marriage  settlement  was 
executed  upon  the  marriage  of  Edwin  Trenerry  and  Louisa  Rich, 
now  Louisa  Richardson,  which  purported  to  convey  a  certain 
property  in  Victoria  called  Tregothnan  to  trustees  for  the  benefit 
of,  amongst  others,  the  intended  wife.      The  only  trust  to  which 
I  need  refer  is  a  trust  for  the  term  of  99  years,  during  which  the 
trustees  were,  during  the  life  of  the  wife,  out  of  the  rents  and 
profits  of  the  land  to  raise  the  annual  sum  of  £500,  and  pay  it 
to  the  wife  during  her  life  ;  and  subject  to  the  said  annual  sum 
the  trustees  were  to  permit  the  rents  and  profits  of  the  land  to 
be  received  by  the  persons  entitled  under  the  settlement  to  the 
land   in   reversion    immediately    expectant   upon   the   term   of 
99  years.     Then,  following  the  term  of  99  years,  and  subject  to 
the  trusts  thereof  and  to  the  annual  sum  of  £500  thereby  secured, 
was  a  term  of  1,000  years  for  the  purpose  of  raising  portions  for 
the  children  of  the  marriage.   The  land  comprised  in  the  settlement 
was  held  under  the  Transfer  of  Land  Statute  1866,  but  the 
settlement,  which  was  executed  in  England,  was  not  in  the  form 
required  by  that  Statute,  and  therefore  did  not  operate  to  convey 
the  legal  estate  to  the  trustees.      The  annual  income  from  the 
land  was  at  that  time  between  £800  and  £900,  and  there  was  no 
rei|i3on  to  suppose  that  the  income  would  fall  short  of  the  £500 
intended  to  be  secured  to  the  wife. 

In  November  1887  Edwin  Trenerry  made  his  will,  by  which  he 
Bpecifically  devised  the  property  called  Tregothnan,  subject  to  the 
charges  created  by  the  settlement.  He  also  made  a  specific  devise 
of  certain  other  lands,  known  as  Doctor's  Creek  and  the  Ballarat 
property,  to  certain  other  devisees,  and  he  made  a  residuary 
devise  to  the  persons  represented  by  the  present  appellant. 
Edwin  Trenerry  died  on  21st  April  1880. 
In  the  interval  between  the  execution  of  the  settlement  and 


H.  C.  OF  A. 
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H.  C.  OP  A.  the  death  of  the  settlor  he  had  deposited  the  deeds  of  the  three 

properties  specifically  devised   with   the   Commercial  Bank  of 

Brown      Australia   Ltd.   to  secure  an  overdraft,  and  at  the  time  of  his 

Abbott      ^^^^^  he  was  indebted  to  the  Bank  in  the  sum  of  about  £10,000, 

which  was  secured  by  the  equitable  mortgages  over  those  three 

properties.     The  trustees  after  his  death  sold  the  residuary  real 
estate  and  out  of  the  proceeds  paid  off  the  Bank.     The  appellant 
in  her  representative  capacity  then  claimed   to  be  entitled  to 
have  the  debt  secured  by  the  equitable  mortgages  paid  out  of 
the  properties  mortgaged,  and  that,  at  any  rate,  she  and  the 
other  devisees  represented  by  her  were  entitled  to  have  a  charge 
upon   those  properties  until  they  were  recouped.      Thereupon 
this   suit  was  instituted   by  the   appellant  on   3rd    November 
1880.     The    main   object   of   the   suit  was  that  the   residuary 
devisees  might  have  recouped  to  them  out   of  the    specifically 
devised  properties  the  amount  of  the  mortgages  which  had  been 
discharged  by  the  trustees  out  of  the  proceeds  of  the  residuary 
estate.     The  bill  being  framed  in  that  view,  for  the  purpose  of 
apportioning  the  payments  it   was   necessary  to  ascertain   the 
values  of  Tregothnan,  Doctor's  Creek,  and  the  Ballarat  property. 
The   appellant   alleged   in   the  bill  that   the   testator   was  the 
registered  proprietor  of  Tregothnan  under  the  provisions  of  the 
Trxinsfer  of  Land  Statute  1866,  and  that  the  indenture  of  settle- 
ment was   not  registered   and   could   not   be   registered   as  an 
instrument   under    the   Transfer  of  Land   Statute   1866,   and 
therefore  was  not  a  valid  legal  disposition  under  that  Statute, 
but  that  "  the  plaintiff'  and  all  other  parties  hereto  admit  that 
the  same  was  and  is  operative  in  equity  as  a  valid  charge  of 
£500  a  year   for   the   life  of  the   said   Louisa  Trenerry  upon 
Tregothnan  and  that "  the  trustees  of  the  will  "  should  at  the 
request  of  the  trustees  of  the  indenture  execute  any  instrument 
under  the  Transfer  of  I/and  Statute  which  may  be  required  for 
the  purpose  of  making  the  said- annuity  a  valid  first  charge  upon 
Trecrothnan  in  accordance  with  the  trusts  ot  the  said  indentmre.** 
The   defendants  practically  accepted  that  view  of  the  case. 
What  was  the  precise  meaning  of  the  terms  of  the  indenture  does 
not  appear  to  have  been  the  subject  of  contention,  as  the  income 
from   Tregothnan   was   much   more-  than  sufficient  to  pay  the 
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annuity  of  £500,  and  the  construction  of  the  settlement  does  not   H-  ^-  ^'  ^• 
appear  to  have  been  debated  in  the  course  of  the  suit.  v-^— ^ 

By  the  decree,  which  was  made  on  20th  October  1881,  it  was      Brown 
referred  to  the  Master  in  Equity  to  inquire  and  report  as  to  the      Abbott 

value  of  Tregothnan  "subject  to  the  charge   which   subsisted        

thereon  at  the  testator  s  death  under  the  indenture  of  settlement.'' 
Those   words  are  repeated  afterwards,  and  then   came   this 
declaration ; — "  This  Court  doth  declare  that  the  said  indenture  of 
settlement  dated  26th  September  1877  was  operative  in  equity 
as  a  valid  first  charge  of  £500  a  year  for  the  life  of  the  said 
Louisa  Trenerry  And  this  Court  doth  order  that  the  "  trustees  of 
the  will  "  and  all  other  necessary  parties  do  execute  an  instrument 
under  the  Transfer  of  Land  Statute  for  the  purpose  of  making 
the  said  annuity  a  valid  first  charge   upon   Tregothnan   afore- 
said in  such  manner  and  form  and  with  such  trustee  or  trustees 
whether  named  in  the  said  indenture  of  settlement  or  not  as  the  " 
trustees  of  the  will  "and  the  defendant  Louisa  Trenerry  may 
agree  upon  And  doth  order  that  the  said  Master  do  settle  such 
instrument  and  appoint  a  trustee  or  trustees  in  case  the  said 
parties  differ  about  the  same."     In  accordance  with  that  decree — 
which  seems  to  have  been  made  in  the  presence  and  with  the 
concurrence  of  all  parties,  and,  again,  without  special  regard  to 
the  meaning  of  the  settlement — an  instrument  of  charge  was 
drawn  up  which   was  registered  on  5th   July   1882.     By  that 
instrument  the  land  was  charged  for  the  benefit  of  the  trustees 
appointed  by  the  widow  with  an  annuity  of  £500  during  and 
throughout  the  life  of  the  widow,  with  all  the  rights  and  remedies 
given  to  an  annuitant  by  the  Transfer  of  Land  Statute, 

I  turn  to  the  Transfer  of  Land  Statute  1866  to  see  what  those 
rights  were.  Li  the  event  of  default  in  payment  of  the  annuity 
charged  upon  the  land,  the  annuitant,  or  in  this  case  the  trustees 
for  the  annuitant,  might  sell  the  land  and  apply  the  purchase 
money : — "  first  in  payment  of  the  expenses  of  and  incidental  to 
such  sale  and  consequent  on  such  default ;  then  in  payment  of 
the  moneys  which  may  be  due  or  owing  to  the  annuitant  or  his 
transf errees ;  and  the  residue  shall  be  deposited  ...  at 
'  interest  in  the  savings  bank  or  in  some  other  bank  in  Melbourne 
>        in  the  joint  names  of  the  annuitant  or  his  transferrees  and  of  the 
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H.  C.  OF  A,  registrar,  to  satisfy  the  accruing  payments  of  the  charge,  and 

subject  thereto  for  the  benefit  of  the  parties  who  may  be  or 

Bbown      become  entitled  to  the  residue  of  the  deposited  money"  (sec. 

Abbott      ^^^'      ^    soon,    therefore,  as  the  charge   was  registered  the 

annuitant  became  entitled  to  those  rights.     That  is  to  say,  that 

if  any  default  in  payment  of  the  annuity  occurred,  the  property 
could  be  sold,  the  proceeds  applied  in  payment  of  the  moneys  due 
and  owing  to  the  annuitant,  and  the  corpus  as  well  as  the  income 
would  be  liable  to  satisfy  the  accruing  payments  of  the  annuity. 

After  this  a  favourable  opportunity  for  the  sale  of  Tregothnan 
occurred,  and  it  was  sold  under  an  order  of  Court  in  the  present 
suit.  It  could  not,  of  course,  be  sold  so  as  to  give  a  clear  title 
without  the  consent  of  the  widow.  She  was  not  formally  a 
party  to  the  proceedings  on  that  occasion,  but  with  her  tacit,  if 
not  express,  consent  the  property  was  sold  and  the  purchase 
money  was  ordered  to  be  paid  into  Court.  Now  it  is  clear  that, 
when  property  subject  to  a  charge  is  sold  by  the  Court,  the 
charge  attaches  just  as  much  to  the  proceeds  of  the  sale  as  it 
attached  to  the  land,  and  the  Court  will  give  effect  to  the 
charge,  and  will  not  diminish  the  right  of  the  person  entitled  to 
the  charge  unless  the  other  facts  warrant  such  a  diminution. 

So  matters  continued  for  many  years.  Then,  by  reason  of  the 
depreciation  in  the  value  of  real  estate,  the  income  from  Tregoth- 
nan fell  short  of  £500,  and  after  some  time  application  was  made 
to  the  Court  for  an  order  to  make  up  to  the  annuitant  the  arrears 
of  the  annuity. 

In  the  meantime,  on  2nd  May  1891,  after  the  order  for  the 
sale  of  Tregothnan  had  been  made,  the  Court  ordered  that  the 
defendants,  the  trustees  of  the  will,  should,  out  of  the  proceeds  of 
the  sale,  set  aside  and  keep  invested  the  sum  of  £15,000  to  answer 
tlie  "  rent  charge  "  on  Tregothnan ;  and,  with  the  consent  of  the 
widow,  the  Court  further  ordered  that  the  residue  of  the  proceeds 
of  sale  should  be  paid  to  the  residuary  devisees,  in  part  recoup- 
ment of  the  charge  upon  Tregothnan  to  which  they  were  entitled 
for  principal  and  interest  in  respect  of  the  payment  out  of 
the  residuary  estate  of  the  debt  secured  by  the  mortgages  to 
the  Bank.  The  Court  went  on  to  order  "that  tiie  income  to 
arise  from  the  investment  of  the  said  sum  of  £15,000  be  applied 


V. 

Abbott. 
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first  in  payment  of  the  said  *  rent  charge  *  and  then  in  or  towards  ^*  C.  of  A. 
payment  of  such  principal  and  interest  as  aforesaid."  ^__^ 

The  appellant  contends  that  the  original  charge,  or  what  was  Bbown 
called  a  charge,  upon  Tregothnan  was  only  a  charge  upon  the 
income,  and  not  upon  the  corpus  of  the  estate.  She  further  con- 
tends that,  that  being  the  true  construction  of  the  deed  of  settle- 
ment, the  construction  of  the  deed  has  never  been  investigated  or 
disputed,  and  that  none  of  the  orders  since  made  has  prevented 
the  Court  from  now  inquiring  and  giving  effect  to  the  deed.  On 
the  other  hand,  it  is  said  that  that  is  not  the  true  effect  of  the 
deed,  that  it  did  create  a  charge  upon  the  corpus,  and  that,  even 
if  it  did  not,  yet  under  the  subsequent  orders  of  Court,  the 
widow  became  entitled  to  a  charge  upon  the  corpus  which  has 
never  been  taken  away  from  her. 

The  appellant  further  contends  that  the  order  of  the  Court  of 
2nd  May  1891  had  the  effect  of  taking  away  from  the  widow 
any  right  of  recourse  to  the  corpus  which  she  might  have  had 
accidentally  acquired  by  the  charge  under  the  Transfer  of 
LaTid  Statute  1866. 

The  first  question,  as  to  the  construction  of  the  deed  of  settle- 
ment, is  a  matter  of  very  great  difiSculty,  and  there  is  a  great 
deal  to  be  said  on  both  sides.     Hood  J.  was  of  opinion  that  the 
case  fell  within  the  principle  of  Birch  v.  Slierratt  (1),  and  not 
that  of  Sielfox  v.  Sugden  (2).     In  the  view  we  take  of  the  case 
it  is  not  necessary  to  determine  that  question,  for  we  are  of 
opinion  that,  whatever  the  rights  of  the  parties  might  have  been 
nnder  the   original   deed   of   settlement,  they   passed   into   res 
judicata  by  the  decree  in  the  suit  and  what  was  subsequently 
done  under  it,  when  the  instrument  of  charge  was  executed  and 
the  widow  became  in  point  of  law  entitled  under  it  to  a  charge 
on  the  estate.     If  the  order  for  the  execution  of  an  instrument 
of  charge  was  made  inadvertently,  an  application  might  have 
been  made  to  have  the  charge  corrected.     But,  considering  that 
more  than  twenty-five  years  have  elapsed  since  the  instrument 
was  executed,  it  is  now  too  late  to  make  such  an  application. 
The  widow  having  acquired  the  right  and  having  enjoyed  it  for 
Bo  many  years,  the  charge  which  attached  to  the  fund  paid  into 

(1)  L.R.  2  Ch.,  644.  (2)  John,  234 
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H.  C.  OF  A.    Court  continued  at  the  time  when  the  order  of  2nd  May  1891  was 

made.     When  that  order  was  made  the  condition  of  things  was 

Brown      that  a  fund  was  supposed  to  be  in  Court  to  the  whole  of  which, 

Abbott      corpus  as  well  as  income,  the  widow  was  entitled  to  have  recourse 

for  the  payment  of  her  annuity.     The  Court  ordered  £15,000  to  be 

set  aside,  which  was  supposed  to  be  sufficient  to  give  eifecttoher 
rights,  and  the  rest  of  the  fund  was  available  for  the  residuary 
devisees.     Is  there  anything  upon  the  face  of  this  order  to  show 
that  the  Court  intended  to  deprive  the  widow  of  any  right  she  had 
at  law  ?    We  can  find  nothing.     The  charge  is  described  as  a  "  rent 
charge,*'  but  that  is  merely  an  error  of  description.     What  was 
meant  by  it  was  the  charge  the  widow  had  on  Tregothnan,  what- 
ever that  was,  by  reason  of  the  instrument  of  charge  under  the 
Transfer  of  Land  Statute  1866.     It  was  intended  to  diminish  her 
right  to  the  extent  indicated,  but  it  would  require  very  plain 
words  to  show  that  the  Court  intended  to  deprive  her  of  her 
rights  to  any  greater  extent.     The  Court,  in  ordering  £15,000  to 
be  set  aside,  and  the  balance  to  be  applied  for  the  benefit  of  the 
residuary  devisees,  intended  to  diminisli  her  rights  to  that  extent 
Whether  that  sum  was  actually  set  aside  or  not,  we  think,  makes 
no  difference.     The  Court  clearly  did  not  intend  to  diminish  the 
widow's  rights  in  respect  of  the  £15,000,  and,  as  these  rights  would 
have  extended  to  the  corpus  as  well  as  the  income,  the  widow's 
rights  to  the  fund  were  not  affected . 

We  therefore  think  that  the  order  made  by  Hood  J.  is  right, 
and  that  the  appeal  should  be  dismissed.  As  no  objection  is 
offered,  the  costs  of  all  parties  may  be  paid  out  of  the  fund. 

Appeal  dismissed. 

Solicitors,  for  the  appellant,  Lam/rick,  Brown  &  HaU. 
Solicitors,  for  the  respondents,  Movie,  Hamilton  i&  Kiddle; 
Bales. 

B.  L 
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BAYNE  AND  ANOTHER  . 
Plaintiffs, 


Appellants  ; 


AND 


BLAKE  AND  ANOTHER 
Defendants, 


.  Respondents. 


ON  appeal  from  the  supreme  court  of 

VICTORIA. 


Practice— Appeal  to  High  Coitrt  from  Supreme  Court  of  State — Cause  remitted  to    H.  C.  of  A. 
Supreme  Court — Postponement  of  proceedings  by  Supreme   Court — Duty  of         1908. 
Supreme  Court —Relation  of  High  Court  to  Supreme  Court — Judiciary  Act        ^  -,    ^ 
1903  [No.  6  of  1903),  sec.  37 — Commonwealth  of  Australia  Constitutioji  Act  Mklbouknk, 
1900  (63  <i&  64  Vict.  c.  12),  sec.  V.—The  Coustitution,  sees.  51  (xxxix.).  73.  March  19. 


Sec.  37  of  the  Judiciary  Act  1903,  in  so  far  as  it  authorizes  the  High  Court 
in  the  exercise  of  its  appellate  jurisdiction  to  remit  a  cause  to  the  Supreme 
Court  of  a  State  for  the  execution  of  the  judgment  of  the  High  Court,  and 
imposes  upon  the  Supreme  Court  the  duty  of  executing  the  judgment  of  the 
High  Court  In  the  same  manner  as  if  that  judgment  were  the  judgment  of  the 
Supreme  Court,  is  a  valid  exercise  by  the  Parliament  of  the  power  conferred 
hy  sec.  51  (xxxix.),  of  the  Constitution. 

On  an  appeal  from  the  Supreme  Court  of  a  State  to  the  High  Court,  the 
High  Conrty  in  allowing  the  appeal,  ordered  the  judgment  appealed  from  to 
be  discharged,  and  that  in  lieu  thereof  there  should  be  substituted  a  declara- 
tion that  the  plain tifEs  were  entitled  to  recover  a  sum  to  be  thereafter 
ascertained,  and  further  ordered  that  the  cause  **  be  remitted  to  the  Supreme 
Conrt  to  do  therein  what  is  right  in  pursuance  of  the  judgment."  T^eave  to 
appeal  to  the  Privy  Council  from  the  judgment  of  the  High  Court  having 
been  obtained  by  the  defendants,  and  a  stay  of  proceedings  having  been 
Rranted  by  the  High  Court  aud  subsequently  removed,  an  application  to  the 
Supreme  Court  to  proceed  with  the  inquiry  directed  by  the  High  Court  was 
made  by  the  plaintiff. 

TOL.  r.  34 


Griffith  C.J.. 

Barton  and 

O'Connor  JJ. 
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H.  C.  OF  A.  Hddy  that  an  order  made  by  the  Supreme  Court,  that  the  matter  should  be 

1908.  deferred  until  the  decision  of  the  Privy  Council  should  be  made  known,  was 

' — ' — '  a  stay  of  proceedings,  and  therefore  was  an  order  which  the  Supreme  Court 

Baynk  Ijj^j  ^q  authority  to  make. 


V. 

Blake. 


Peacock  V.  D.  M.  Osborne  ds  Co,,  4  C.L.R.,  1564,  applied. 

The  High  Court  may  directly  order  an  officer  of  the  Supreme  Court  of  a 
State  to  obey  a  judgment  of  the  High  Court. 

Judgment  of  the  Supreme  Court  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

In  an  action  upon  an  administration  bond,  brought  in  the 
Supreme  Court  of  Victoria  by  Lila  Elizabeth  Bayne  and  Mary 
Bayne  against  Arthur  Palmer  Blake  and  William  Riggall,  judg- 
ment was  given  for  the  defendants.     An  appeal  to  the  High  Court 
from  this  judgment  was  on  I7th  September  1906,  allowed :  Bayiie 
V.  Blake  (1);  and  the  Court  ordered  that  the  judgment  appealed 
from  should  be  discharged  and  that  in  lieu  thereof  the  following 
declaration  and  judgment  should  be  substituted : — "  It  is  hereby 
adjudged  and  declared  that  the  deed  of  20th  May  1886  in  the 
pleadings  mentioned  is  void  as  against  persons  beneficially  inter- 
ested in  the  estate  of  the  deceased  and  that  the  plaintiffs  as 
representing  such   persons  other   than   the  administratrix  are 
entitled  to  recover  from  the  defendants  such  sum  not  exceeding 
£5,000  as  represents  the  amount  by  which  the  shares  of  such 
persons  in  distribution  were  diminished  by  reason  of  the  failure 
of  the  administratrix  to  duly  administer  the  said  estate  but  so 
that  no  sum  shall  be  recoverable  in  respect  of  any  diminution  of 
the  share  of  any  such  person  by  reason  of  any  failure  in  which 
such  person  concurred  and  acquiesced.     And  it  is  further  ordered 
that  the  defendants  do  pay  to  the  plaintiffs  their  costs  of  the 
action  up  to  and  including  the  hearing  thereof  but  not  including 
the  cost  of  the  reference  of  a  certain  question  of  law  referred  by 
Mr.  Justice  Holroyd  to  the  Full  Court.     And  let  the  further 
consideration  of  this  action  be  adjourned  and  all  parties  are  to 
be  at  liberty  to  apply  as  they  may  be  advised."     The  High  Court 
further  ordered  "  that  this  cause  be  remitted  to  the  Supreme 
Court  to  do  therein  what  is  right  in  pursuance  of  the  judgment" 

(1)  4C.L.R.,  1. 
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Ou  ^nd  November  1906  the  Privy  Council  granted  leave  to    H.C.  ofA. 
appeal  from  the  judgment  of  the  High  Court,  but  refused  an 
applieation  for  a  stay  of  execution.     In  November  1906  the  case       Baynb 
appeared  in  the  list  of  cases  for  hearing  in  the  Supreme  Court      g  ^* 

before  a  Judge,  and  on  13th  November  1906,  the  Ciise  coming  on       

for  hearing  before  Hodges  J.,  his  Honor  made  an  order  adjourning 
the  ease  until  the  determination  of  the  appeal  before  the  Privy 
Council,  or  until  further  order. 

On  14th  December  1906,  on  the  application  of  the  defendants, 
&rijffith  C.J.  in  Chambers  ordered  a  stay  of  all  proceedings  under 
the  judgment  of  the  High  Court  until  further  order  on  payment 
into  Court  by  the  defendants  of  the  plaintiffs'  taxed  costs  of  the 
appeal  to  the  High  Court.  Those  taxed  costs  amounting  to  £388 
lis,  4d.  were  subsequently  paid  into  Court  by  the  defendants. 

On  6th  March  1907  an  application  was  made  by  the  plaintiffs 
to  Grifith  C.J.  in  Chambers  to  remove  the  stay,  but  the  applica- 
tion was  on  15th  March  refused  :  Bayne  v.  Blake  (1). 

On  27th  March  1907  the  application  of  the  defendants  to 
remove  the  stay  was  renewed,  and  Griffith  C.J.  ordered  that  the 
stay  granted  on  14th  December  1906  should  be  removed  so  far 
as  might  be  necessary  to  enable  the  Supreme  Court  to  proceed 
with  the  inquiries  directed  by  the  judgment  of  the  High  Court. 

In  July  1907  the  case  was  in  the  list  of  cases  for  hearing  in  the 
Supreme  Court  before  a  Judge,  and  on  22nd  July  1907  the  matter 
came  on  for  hearing  before  Hodges  J.,  who  adjourned  the  case 
sine  die  on  the  ground  of  the  pending  appeal  to  the  Privy 
Council 

On  27th  September  1907,  on  the  application  of  the  plaintiffs, 
Griffith  C.J.  in  Chambers  made  an  order  that  the  stay  of  14th 
December  1906  should  be  wholly  removed,  and  that  the  sum  of 
£388  lis.  4d.  paid  into  Court  by  the  defendants  be  paid  out  to 
the  plaintiffs  upon  the  plaintiffs  giving  their  personal  undertaking 
to  repay  such  sum  if  ordered  to  do  so. 

On  24th  October  1907  the  plaintiffs  applied  to  Madden  C.J.  to 
proceed  with  the  inquiries  directed  by  the  High  Court,  but  an 
order  was  made  that  the  matter  should  be  deferred  until  the 
result  of  the  decision  of  the  Privy  Council  had  been  made  known. 

(I)  4C.L.R.,  944. 
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H.  C.  OF  A.  The  plaintiffs  now  by  special  leave  appealed  to  the  High  Court 

^^;  from  the  order  of  Madden  C.J. 

Batke  During  the  arguments  it  was  intimated  by  counsel  that  the 
Blakb  appeal  to  the  Privy  Council  had  been  heard,  and  that  judgment 
had  been  reserved. 

Agg  (with  him  Ah  Ket),  for  the  appellants.  Under  sec.  37  of 
the  Judiciary  Act  1903  it  was  clearly  the  duty  of  the  Supreme 
Court  to  carry  out  the  judgment  of  the  High  Court  of  I7th 
September  1906  so  far  as  it  could  :  Peacock  v.  D.  M.  OAome  & 
Co.  (1).  It  was  even  more  imperative  that  the  Supreme  Court 
should  have  had  the  inquiry  made  after  the  order  of  this  Court 
of  27th  September  1907. 

[Griffith  C.J. — Having  heard  all  that  had  happened  I  made 
that  order  considering  that  the  defendants  were  in  contempt  in 
asking  the  Supreme  Court  not  to  proceed  with  inquiry,  and  were 
not  entitled  to  any  privilege  whatsoever.] 

If  the  Supreme  Court  will  not  direct  its  officer  to  make  the 
inquiry  oixiered  by  the  High  Court,  the  High  Court  may  make 
an  order  directing  that  officer  to  make  the  inquiry  :  MaHin  v. 
Hunters  Lessee  (2).  The  order  of  Madden  C.J.  was  an  order 
thwarting  the  order  of  the  High  Court.  This  Court  should  either 
direct  the  Chief  Clerk  of  the  Supreme  Court  to  make  the  inquiry, 
or  should  direct  one  of  its  own  officers  to  make  it. 

Irvine  K.C.  and  Weigall  K.C.,for  the  respondents.  The  leave 
to  appeal  should  be  rescinded  as  the  matter  is  not  an  appealable 
one.  The  order  of  Madden  C.J.  was  under  the  circumstances  a 
right  and  proper  order  to  be  made.  The  order  made  by  Hodges  J. 
on  13th  November  1906,  adjourning  the  matter  until  the  deter- 
mination of  the  appeal  by  the  Pi'ivy  Council,  was  made  without 
complaint  as  to  the  jurisdiction  to  make  it  or  as  to  the  propriety 
of  making  it.  The  main  question  turns  on  the  meaning  of  the 
order  of  this  Court  of  14th  December  1906  removing  the  stay  so 
far  as  to  enable  the  inquiry  to  be  made.  That  order  was  either 
a  mere  removal  of  the  stay  so  as  to  enable  the  Supreme  Court  to 
proceed  with  the  inquiry,  or  was  a  direction  to  the  Supreme  Court 
to  proceed  at  once  with  the  inquiry. 

(1)  4.C.L.R.,  1564,  at  p.  1566.  (2)  1  Wheat.,  304. 
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[Gbiffith  C. J. — The  only  direction  to  the  Supreme  Court  was   ^-  ^'  ^'  '^* 
in  the  original  order  of  this  Court  of  I7th  September  1906.]  ^ 

That  raises  the  question  of  the  precise  relation  between  this       Bayne 
Court  and  the  Supreme  Court      It  is  a  relation  which  does  not      b^akb. 

permit  this  Court  to  direct  or  order  the  Supreme  Court  to  do       

anything.  This  Court  is  to  hear  appeals  from  the  Supreme 
Court,  and  the  Commonwealth  Parliament  has  no  power  to  impose 
any  duty  upon  the  Supreme  Court  in  relation  to  such  appeals. 
The  Supreme  Court  is  responsible  only  to  the  Parliament  of  the 
State.  If  this  Court  remits  a  cause  to  the  Supreme  Court,  the 
Supreme  Court  is  charged  with  the  cause,  and  may  deal  with  . 
that  cause  as  it  would  with  any  other  cause  that  came  before  it. 
That  is  quite  consistent  with  orders  made  by  the  Supreme  Court 
bemg  subject  to  appeal  to  this  Court. 

[Griffith  C.J. — A  denial  of  justice  is  appealable.] 

That  is  a  generally  admitted  principle.  But  in  the  interests  of 
justice  this  appeal  should  not  be  allowed.  A  cause  being  remitted 
by  this  Court  to  the  Supreme  Court,  a  Judge  of  that  Court  has  a 
discretion  as  to  when  the  cause  will  be  heard,  and  he  is  bound  to 
exercise  that  discretion :  See  Rules  of  Supreme  Court  1906, 
Order  XXXVI.,  r.  34.  The  power  to  postpone  the  hearing  of  a 
cause  is  discretionary,  and  an  appellate  Court  will  not  review 
the  exercise  of  that  discretion:  Boivcicault  v.  Boucicault  (1). 
Unless  the  effect  of  the  partial  removal  of  the  stay,  taken  in 
conjunction  with  the  original  order  of  this  Court,  amounts  to  a 
command  which  is  directly  enforceable  by  this  Court,  there  is 
nothing  improper  in  a  Judge  of  the  Supreme  Court  exercising 
his  discretion.  The  order  of  this  Court  removing  the  stay 
altogether  indicates  that  this  Court  acted  upon  the  view  that 
there  is  a  direct  duty  of  official  obedience  imposed  on  the 
Supreme  Court. 

[Griffith  C.J. — The  duty  of  obedience  may  be  upon  the  parties 
and  not  upon  the  Supreme  Court] 

There  is  no  ground  for  saying  that  the  defendants  were  in 
contempt.  The  defendants  disclaim  any  intention  to  flout  this 
Court,  but  they  are  entitled  by  all  lawful  means  to  resist  an 
inquiry  being  entered  upon  which  they  believe  will  be  rendered 

(1)  4  T.L.R.,  195. 


V. 

Hlakb. 
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H.  C.  or  A.  useless  by  the  result  of  the  appeal  to  the  Privy  Council,  and 

1908.        which  will  involve  them  in  expense  which  they  have  no  hope  of 

Bayne      ^^'^^  recovering.     If  the  Supreme  Court  had  jurisdiction  to  deal 

with  the  matter  and  may  go  wrong,  it  is  not  contempt  for  a 

party  to  ask  the  Supreme  Court  to  act  in  a  way  which  this  Court 

afterwards  decides  to  be  wrong. 

[Griffith  C.J. — I  used  the  words  "  in  contempt "  in  the  sense 
in  which  they  were  formerly  used  in  the  Court  of  Chancery.] 

That  would  not  justify  an  order  having  the  effect  of  allowing 
the  plaintiffs  to  take  out  of  Court  a  large  sum  of  money  belong- 
ing to  the  defendants  which,  if  the  appeal  to  the  Privy  Council 
is  successful,  the  defendants  have  no  hope  of  recovering.  If  sec. 
37  of  the  Jtidiciai^  Act  1903  has  the  effect  of  making  the 
Supreme  Court  an  official  means  of  carrying  out  the  orders  of  the 
High  Court,  then  that  section  is  idtra  inres.  Under  sec.  73  of 
the  Constitution  this  Court  has  in  relation  to  the  Supreme  Court 
only  an  appellate  jurisdiction. 

[Griffith  C.J. — Sec.  51  (xxxix.)  of  the  Constitution  gives  the 
Parliament  authority  to  make  laws  as  to  matters  incidental  to  the 
execution  of  any  power  vested  in  the  Federal  Judicature.  It  is 
incidental  to  the  powers  of  this  Court  that  it  should  have  power 
to  give  effect  to  its  decrees.] 

Sec.  51  (xxxix.)  gives  the  Commonwealth  Parliament  no  power 
to  regulate  the  Supreme  Court.  The  power  which  is  authorized 
by  that  section  is  limited  to  the  execution  of  the  powers  expressly 
given  by  sec.  73.  Unless  mandamus  should  go  to  the  Supreme 
Court  there  is  no  substance  in  this  appeal.  It  is  neither  desirable 
that  the  expense  of  the  inquiry  should  be  incurred,  nor  is  it  in 
the  interest  of  justice  that  the  inquiry  should  proceed. 

Agg  in  reply.  The  applications  made  by  the  plaintifis  have 
been  for  the  purpose  of  executing  the  judgment  of  this  Court 
under  sec.  37  of  the  Judiciary  Act  1903.  The  orders  of  the 
Supreme  Court  are  obstructive  of  the  judgment  of  this  Court. 
There  is  no  difference  between  this  case  and  Peacock  v.  D.  M, 
Oshoinie  &  Co,  (1),  and  that  case  was  brought  under  the  notice  of 
Madden  C.J. 

(1)  4C.L.R.,  1564. 
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Griffith  C.J.  delivered  the  judgment  of  the  Court.     This  case   H-  C-  ^^  ^ 

1908 

raises  a  question  which  from  one  point  of  view  is  of  very  great 
importance  as  appertaining  to  the  relations  between  the  High       Batnk 
Court  and  the  Courts  of  the  States,  and  from  another  point  of      bla^k- 

view  has  become  of  trivial  importance.     It  is  necessarj'  to  refer  to       

the  facts  in  some  detail.  On  17th  September  1906,  upon  the 
hearing  of  an  appeal  from  a  decision  of  the  Supreme  Court 
of  Victoria,  the  High  Court  held  (1)  that  the  defence  set  up 
by  the  defendants  in  the  suit  was  invalid,  and  declared  that 
the  plaintiffs  were  entitled  to  recover  from  the  defendants  a 
sum  of  money  the  amount  of  which  was  not  then  ascertained, 
but  which  was  such  a  sum,  not  exceeding  £5,000,  as  repre- 
sented the  amount  by  which  the  shares  of  the  beneficiaries 
^'ere  diminished  by  failure  of  the  administratrix  to  duly  admin- 
ister, but  so  that  no  sum  should  be  recoverable  in  respect  of  any 
diminution  of  the  share  of  any  beneficiary  by  reason  of  any  such 
failure  in  which  such  beneficiary  had  concurred  or  acquiesced. 
The  Court  adjourned  further  consideration  of  the  action  with 
liberty  to  apply,  and  further  ordered  that  the  cause  should  be 
remitted  to  the  Supreme  Court  to  do  therein  what  was  right  in 
pursuance  of  the  judgment.  The  order  was  made  in  pursuance 
of  sec.  37  ot  the  JiidiciaT^  Act  1903  which  provides  that  the 
High  Court  in  the  exercise  of  its  appellate  jurisdiction  may 
"  remit  the  cause  to  the  Court  from  which  the  appeal  was 
brought  for  the  execution  of  the  judgment  of  the  High  Court ; 
and  in  the  latter  case  it  shall  be  the  duty  of  that  Court  to 
execute  the  judgment  of  the  High  Court  in  the  same  manner  as 
if  it  were  its  own  judgment."  The  validity  of  that  order  was 
impeached  by  Mr.  Irvine,  but  it  is  obviously  authorized  by  the 
powers  conferred  by  sec.  51  of  the  Constitution,  which  authorizes 
the  Parliament  to  make  laws  as  to  matters  incidental  to  the 
execution  of  any  power  vested  in  the  Federal  Judicature.  The 
power  of  an  appellate  Court  has  always  in  practice  in  the  British 
dominions  been  held  to  imply  a  power  to  remit  the  judgment  for 
execution  to  the  Court  from  which  the  appeal  is  brought.  More- 
over, if  that  were  not  so,  it  would  be  necessary  to  appoint  a  number 
of  officers  in  the  several  States  for  the  purpose  of  executing  the 

(1)  4C.L.R.,  1. 


V. 

Blake. 
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H.  C.  OF  A.  judgments  of  this  Court,  if  anything  remained  to  be  done  before 
1908.  ^^^Y  justice  was  done  between  the  parties.  We  have  no  doubt  as 
Batne  to  ^h®  validity  of  the  provision  in  see.  37  of  the  Jwdiciary  Act 
1903,  and  the  only  question  is  as  to  its  interpretation.  In  the 
case  of  Peacock  v.  D,  M.  Osborne  Js  Co.  (1),  decided  in  September 
last  by  the  Full  Bench,  this  Court  said : — "  Now,  there  is  no 
doubt  that  the  Supreme  Court  has  jurisdiction  to  make  any  order 
consequent  on  an  order  of  this  Court  for  the  purpose  of  executing 
the  latter  order,  but  the  Supreme  Court  has  no  power  to  make 
any  order  for  the  purpose  of  preventing  its  execution."  It  was 
then  pointed  out  that  the  Supreme  Court  might  formally  make 
such  an  order,  but  that  it  would  be  invalid.  The  Court  then 
went  on  to  say  : — "  An  order  staying  proceedings  until  further 
order  is  not  an  oixier  in  execution  of  a  judgment  of  this  Court, 
but  is  an  order  thwarting  or  obstructing  the  execution  of  that 
judgment.  Therefore,  whatever  the  merits  may  be,  it  is  an  order 
that  ought  not  to  be  made,  and  must  be  set  aside  on  appeal." 
With  these  preliminary  observations  1  proceed  to  state  the  facts 
of  this  case. 

■  After  the  judgment  of  this  Court  was  given  in  September 
1906,  His  Majesty  with  the  advice  of  the  Piivy  Council  was 
pleased  in  November  1906  to  grant  special  leave  to  appeal  from 
the  order  then  made.  Thereupon  application  was  made  to  a 
Judge  of  this  Court,  and  the  Judge  thought  it  fit  that  such  a  stay 
should  be  granted,  except  in  one  particular  which  it  is  not  neces- 
sary to  further  mention.  Subsequently  another  application  was 
made  on  behalf  of  the  plaintiffs  to  allow  some  of  the  proceedings 
to  go  on  notwithstanding  the  stay.  That  application  was  at  fii'St 
refused:  Bayne  v.  Blake  (2).  It  was  pointed  out  that,  as  a 
general  rule,  proceedings  should  be  stayed  when  an  appeal  to  the 
Privy  Council  was  pending,  but  that  there  might  be  circumstances 
which  would  justify  some  of  the  proceedmgs  going  on  notwith- 
standing the  pendency  of  the  appeal.  That  application  was 
adjourned,  and  was  subsequently  brought  on  again  upon  materials 
which  were  then  debated,  and,  rightly  or  wrongly,  the  Judge  to 
whom  the  application  was  made  came  to  the  conclusion  that, 
under  the  circumstances,  it  was  right  that  the  inquiry  which  was 

(1)  4C.L.R.,  1564,  at  pp.  1567, 1568.  (2)  4  C.L.R,  944. 


5  C.L.R.J  OF    AUSTRALIA.  505 

directed  by  the  original  order  of  this  Court  should  be  made  at  once,   ^-  C-  ^'  ^' 
and  the  stay  was  to  that  extent  withdrawn.    Thereupon  the  orig- 
inal judgment  of  this  Court  came,  to  that  extent,  into  full  operation,       Bayne 
and  it  was,  in  the  words  of  sec.  37  of  the  Judiciary  Act  1903,  the      ul^ku. 

duty  of  the  Supreme  Court  "  to  execute  the  judgment  of  the  High       

Court  in  the  same  manner  as  if  it  were  its  own  judgment."  I  have 
already  pointed  out  that,  according  to  the  opinion  of  this  Court,  an 
order  staying  proceedings  is  not  an  order  in  execution  of  a  judgment 
of  this  Court.  The  plaintiffs,  having  obtained  a  withdrawal  of  the 
stay  granted  by  this  Court,  made  an  application  in  July  1907  to 
Hodges  J.,  and  counsel  for  the  def endante  asked  that  the  hearing  of 
the  case  should  be  adjourned  until  the  decision  of  the  Privy  Council 
was  given.  That  was,  in  effect,  asking  a  stay  of  proceedings.  The 
learned  Judge  is  reported  to  have  said: — "  The  matter  is  now  before 
the  final  CJourt  of  Appeal,  and  I  think  it  would  be  a  wicked  waste 
of  public  time  and  a  wicked  waste  of  the  private  moneys  of  the 
parties  to  conduct  the  inquiry  whilst  that  appeal  is  pending." 
Upon  that  I  will  only  say  that  the  language  is  somewhat  unusual 
to  use  in  reference  to  a  judgment  of  an  appellate  Court.  The 
learned  Judge  then  adjourned  the  matter  indefinitely.  Subse- 
quently the  case  of  Peacock  v.  D.  M.  Oahomie  &  Co,{l)  came  before 
this  Court  in  which,  as  I  have  said,  it  was  laid  down  by  the  Full 
Bench  that  the  Supreme  Court  could  not  grant  a  stay  of  proceed- 
ings. Fortified  by  that  decision,  the  plaintiffs  made  an  application 
to  Madden  C.J.  te  proceed  with  the  inquiries  directed  by  this  Court. 
That  application  came  on  for  hearing  in  December  1907,  and  the 
learned  Chief  Justice,  to  whom  Peacock  v.  D.  M,  Osborne  &Co.{l) 
was  cited,  ordered  that  the  matter  be  deferred  until  the  result  of 
the  decision  of  the  Privy  Council  should  be  made  known,  and  he 
further  ordered  that  the  plaintiffs  should  pay  the  costs  of  their 
application  which  had  been  made  te  him  in  order  that  the  order 
of  this  Court  might  be  carried  out.  The  learned  Chief  Justice  is 
reported  to  have  said  : — "  The  High  Court  cannot  direct  the  Chief 
Clerk  of  the  Supreme  Court  to  proceed  with  these  inquiries ;  and 
I  am  not  the  servant  of  the  High  Court,  so  that  anything  I  do 
must  be  as  a  Judge  of  the  Supreme  Court,  according  to  the 
procedure  of  this  Court,  and  there  is  no  authority  for  the  present 

(1)  4C.L.R..  1564. 
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H.  C.  OP  A.    application  in  the  Rules  of  this  Court."     I  do  not  know  what  the 
last  remark  refers  to.     It  probably  refers  to  some  formal  matter. 
Baynk      Although  the  learned  Chief  Justice  is  not  a  servant  of  this  Court, 
yet  he  is  a  citizen,  and  he  is  a  member  of  a  Court  of  the  Common- 
wealth, and,  by  the  express  language  of  sec.  V.  of  the  Common- 
wealth of  Australia  Constitution  Act,  "  all  laws  made  by  the 
Parliament  of  the  Commonwealth  under  the  Constitution,  shall 
be  binding  on  the  Courts,  Judges,  and  people  of  every  State,  and 
of  every  part  of  the  Commonwealth,  notwithstanding  anything  in 
the  laws  of  any  State."     The  learned  Chief  Justice  is  therefore 
bound  by  the  Judiciary  Act  1903  just  as  is  any  private  person, 
and  sec.  37  of  that  Act  expressly  says  that  it  shall  be  the  duty  of 
the  Court  to  which  a  cause  is  remitted  to  execute  the  judgment 
of  the  High  Court  in  the  same  manner  as  if  it  were  its  own 
judgment.     So  that  the  learned  Chief  Justice,  although  he  is  not 
a  servant  of  this  Court,  is  an  officer  of  the  law  required  by  law  to 
execute  the  orders  of  this  Court.     Under  these  circumstances  it 
is  manifest  that  the  order  he  made  is  wrong ;  he  had  no  right  to 
order  that  the  inquiries  directed  by  this  Court  should  be  adjourned 
until  the  decision  of  the  Privy  Council  was  made  known.    That 
was  a  stay  of  proceedings  which  this  Court  had  shortly  before 
declared   the  Supreme   Court  had  no  authority   to  make.    It 
foUow^s  that  the  plaintiffs  were  entitled  to  an  order.     Whether 
proceedings  should  now  be  stayed  on  grounds  which  show  a 
change  of  circumstances,  is  a  matter  irrelevant  to  the  present 
discussion. 

In  the  result  the  defendants,  notwithstanding  the  order  of  this 
Court,  and  the  withdrawal  of  the  stay  by  this  Court,  have 
obtained  a  delay  of  about  twelve  months.  Under  those  circum- 
stances they  are  not  entitled  to  any  consideration.  We  were  very 
glad  to  hear  the  disclaimer  on  behalf  of  the  defendants  of  any 
intention  to  act  in  defiance  of  the  High  Court.  But  it  is  manifest 
that  any  attempt  of  that  sort  must  be  futile.  The  High  Courtis 
not  only  a  Court  having  federal  jurisdiction,  but  it  is  also  a  Court 
of  Appeal  for  every  State,  and  as  much  respect  is  due  to  it  as  if 
it  were  a  Court  of  Appeal  from  the  Supreme  Court  in  the  State. 

We  should  like  to  add  a  word  as  to  the  observation  of  the  learned 
Chief  Justice  that  "  the  High  Court  cannot  direct  the  Chief  Clerk 
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of  the  Supreme  Court  to  proceed  with  these  inquiries."     It  is  not   H-  C-  ^'  A- 

1908 

necessary,  for  reasons  I  will  give  directly,  to  discuss  that  state-       ^ '^ 

inent,but  1  may  remark  that  this  Court  can  make  any  order  that       Batnk 
the  Supreme  Court  ought  to  have  made,  and,  if  it  was  the  duty      1^^^^^ 

of  the  Supreme  Court  to  direct  its  Chief  Clerk  to  make  the       

inquiries,  this  Court  also  can  make  that  order^  We  will  not  con- 
template the  case  of  an  officer  of  the  Supreme  Court  refusing  to 
obey  an  order  of  this  Court.  It  is  sufficient  to  say  that  in  the 
United  States  it  is  the  practice  for  the  Supreme  Court  to  make  a 
direct  order  on  a  State  officer  to  obey  its  judgment.  For  these 
reasons  we  are  of  opinion  that  the  order  appealed  from  is  wrong 
and  must  be  discharged. 

It  would  follow  in  the  ordinary  course  that  this  Court  should 
direct  an  inquiry  by  the  Chief  Clerk  of  the  Supreme  Court.  But 
for  certain  reasons  there  is  apparently  no  necessity  to  make  that 
order  at  the  present  moment.  It  will  be  sufficient  to  allow  the 
appeal,  to  discharge  the  order  appealed  from,  and  to  order  the 
defendants  to  pay  the  costs  of  the  appeal. 

The  costs  of  the  application  to  the  Supreme  Court  should  be 
costs  in  the  cause. 

Appeal  allowed  with  costs.     Order  appealed 
froTfi  discharged. 

Solicitor,  for  the  appellants,  J,  L.  Clarke, 
Solicitors,  for  the  respondents,  Blake  &  RiggaU, 

B.  L 
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In  be  REGINALD  STANLEY'S  APPLICATION  FOR  A 

TRADE  MARK. 

H.  C.  OF  A.    Practice — Patent — Api^ication  to  Court/or  tHdulgence — Attendance  o/Commissiotur 
1908.  of  PateiUs—CosU, 


VIklbournk  Where  an  applicant  for  a  patent  applies  to  the  High  Court  for  an  indulgence 

April  28  ^^  notice  to  the  Commissioner  of  Patents  it  is  the  duty  of  the  Commissioner 

to  attend  the  hearing,  and  the  applicant,  whether  he  is  or  is  not  successful, 

must  pay  the  costs  of  the  Commissioner. 


Isaacs  J. 


iM  ciuMBBRs.  Motion. 

On  11th  January  1905  an  application  was  made  by  Reginald 
Stanley,  who  resides  in  England,  by  his  agents,  CoUison  &  Co., 
for  a  patent  for  an  invention  entitled  "  Improvements  in  combined 
apparatus  for  grinding  or  crushing,  washing  and  separating  ores." 
The  complete  specifications  were  lodged  on  9th  October  1905, 
and  accepted  on  18th  October  1905.  On  20th  October  1905  the 
agents  were  informed  by  the  Commissioner  of  the  acceptance,  and 
were  requested  to  forward  five  additional  copies  of  the  specifica- 
tion. 

On  3rd  January  1906  the  acceptance  fee  of  £2  was  paid.  On 
11th  May  1906  the  time  for  sealing  the  letters  patent  expired, 
and  on  22nd  May  1906  an  advertisement  was  published  in  the 
Gazette  to  the  eflfect  that  the  application  had  lapsed.  On  22nd 
August  1906  the  agents  for  the  applicant  were  informed  that  the 
application  had  lapsed.  On  4th  December  1906  an  application 
was  made  to  the  Commissioner  to  revive  the  application,  but  was 
on  1 2th  December  refused. 

An  application  was  now  made  to  the  High  Court  by  motion  on 
behalf  of  the  applicant  and  on  notice  to  the  Commissioner  for  an 
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order  extending  the  time  for  sealing  letters  patent  under  the  H-  C-  ^'  ^' 

application,  and  for  such  other  order  as  to  the  Court  should  seem       ^^^ 

fit  Rk 

Stanley's 
Application 

Mann,  for  the  applicant.  '^'^m  '^*^^* 

Jm  ark* 

Schuttj  for  the  Commissioner. 

Isaacs  J.,  by  consent,  ordered  that  the  applicant  should  within 
seven  days  lodge  five  additional  copies  of  the  specification,  and 
that  thereupon  the  time  for  sealing  the  letters  patent  should  be 
extended  until  the  expiration  of  six  months  from  the  date  of  the 
order. 

Mann.  Tlie  Commissioner  should  not  be  allowed  costs.  He 
was  informed  that  counsel  for  the  applicant  would  place  before 
the  Court  any  matters  which  he  should  desire,  and  that  his 
attendance  by  counsel  was  unnecessary. 

Isaacs  J.  I  think  the  applicant  should  pay  the  costs.  The 
application  is  for  an  extension  of  time  by  way  of  an  indulgence. 
The  Commissioner  has  acted  in  discharge  of  his  public  duty  and 
strictly  under  the  terms  of  the  Regulation.  That  is  not  now 
challenged  as  being  illegal,  and  I  have  not  now  to  decide  that. 
The  applicant  has  allowed  a  considerable  period  of  time  to 
elapse  since  he  admittedly  had  knowledge  of  the  lapsing  of  his 
application — if  it  ever  did  in  law  lapse.  Now,  when  he  comes 
here,  the  Court  cannot  do  its  duty  to  the  public  and  protect 
public  interests  in  respect  of  the  desired  monopoly  without  the 
presence  of  the  officer  who  is  charged  by  law  with  the  aduiinis- 
tration  of  the  Patents  Office.  I  do  not  think  he  would  do  his 
duty  to  the  Court  if  he  stayed  away  frpm  the  Court.  A  question 
might  arise  at  any  moment  as  to  which  his  assistance  would  be 
desired.  He  himself  might  not  see  it,  and  the  parties  might  not, 
but  when  the  affidavits  were  read  the  Court  might  see  it,  and 
desire  the  Commissioner  to  give  some  infoiination  or  to  obtain 
it  for  the  Court.  Therefore  I  think  the  Commissioner  should 
attend  under  all  circumstances,  and  his  costs  of  coming  here  are 


510  .    HIGH  COURT  [1908. 

H.  C.  OF  A.  pg^^.^  Qf  ^\^Q  necessary  expenses  of  the  applicant.     Under  these 
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circumstances  I  think  I  should  not  be  doing  right  if  the  public 

Rk         officer  were  not  allowed  his  costs,  not  as  a  penalty  on  the  applicant, 

Appi.iCifTioN  ^^^  *®  P^^^  ^^  ^^®  expenses  of  obtaining  the  necessary  attendance 
Kou  A  Tradk  of  the  public  officer.     I  therefore  order  the  applicant  to  pay  the 
— «-        costs  of  the  Commissioner,  which  I  fix  at  £5  5s. 

Application  granted.     Applicant    to   pay 
costs  of  Commissioner, 

Solicitors,  for  applicant,  Waters  c5  Crespin, 

Solicitor,  for  Commissioner,  O.  Powers,  Commonwealth  Crown 

Solicitor. 

B.  L. 
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LEVER  BROS.  Ltd Appellants; 


AND 

G.  MOWLING  &  SON    .  Respondent. 

H.  C.  OF  A.    Practice — Appeal  from  Supreme  Court  qf  State — Extension  qf  time  for  giving  notice 
1908.  —Bulee  of  the  High  Court  1903,  Part  /.,  Order  XL  K.,  r.  6  ;  Part  II.,  Section 

^^^^.^^  /. ,  r.  4,  Section  III, ,  r.  4. 

Mklbournk,  Setnble,  RuUe  of  the  High  Court  1903,  Part  L,  Order  XLV.,  r.  6,  does  not 

Feb.  SI,  apply  to  an  appeal  from  the  Supreme  Court  of  a  State,  and  the  High  Court 

has  no  jurisdiction  to  extend  the  time  for  giving  notice  of  such  an  appeal. 

Orifflth  C.J. 

Summons. 

In  Chambrrs. 

This  was  an  application  by  Lever  Brothers  Ltd.,  who  proposed 
to  appeal  from  a  decision  of  the  Supreme  Court  of  Victoria,  in  a 
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matter  in  which  they  and  G.  Mowling  &  Son  were  parties  (In  re   ^^  ^  o'  A- 

Application  of  G,  Mowling  &  Son,  Ex  parte  Lever  Brothers  Ltd.) 

(1)  for  an  extension  of  the  time  within  which  to  give  notice  of  LevkbBros. 

appeal  and  to  file  the  affidavit  required  by  r.  7a  of  Section  III.  of        ^^^' 

Part  11.  of  the  Rxdea  of  the  High  Court  1903.  G.  MoWlino 

&  Son. 


Sproule,  for  the  appellants,  in  support,  referred  to  Rules  of  the 
High  Court,  Part  I,  Order  XLV.,  r.  6 ;  Part  11,  Section  I.,  r.  4, 
and  Section  III.,  r.  4. 

Le^mison,  for  the  respondents,  contrd,  was  not  called  upon. 

Griffith  C.J.  I  have  grave  doubts  whether  Order  XLV.,  r.  6, 
has  any  application  to  such  a  matter  as  this.  I  am  disposed  to 
think  that  I  have  no  jurisdiction  to  extend  the  time  for  giving 
notice  of  appeal.  If  the  power  exists,  I  think  it  is  one  that  ought 
not  to  be  exercised. 

Summons  dismissed,  with  costs. 

Solicitor,  for  appellants,  E.  Hart  for  A.  De  Lissa,  Sydney. 

Solicitors,  for  respondents,  BrahaTU  tfc  Pirani. 

B.  L. 

(I)  (1908)  V.L.R.,  123;  29  AL.T.,  169. 
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A^BECKETT  AND  ANOTHER  . 
Defendants, 


Appellants  ; 


AND 


THE  TRUSTEES  EXECUTORS  and  AaENCY|  respondknto 
Co.  Ltd.  and  OTHERS         .        .         J 
Plaintiffs  and  Defendants, 

ON  appeal  from  the  supreme  court  of 

VICTORIA. 


H.  C.  OF  A. 
19<)8. 

Melbourne, 

1907, 

Sept.  26. 


1908, 

Feb.  24.  25, 
26; 

March  27. 


Griffith  C.J  , 

Barton  and 

Isaacs  JJ. 


Settlement — Trustee  and  cestui  qne  trust — AppoifUment — Oifts  otit  oftpecificfwnd — 
Oift  of  residue — Abatement — Proceeds  of  salt — Rescission— Neva  appoiutrment — 
Re voccUion — Substituted  gifts — Construction, 

In  execution  of  the  powers  reserved  by  a  marriage  settlement,  a  revocable 
appointment  was  made  by  deed  whereby  the  appointors,  the  husband  and 
wife,  directed  the  trustees  to  hold  the  net  purchase  money  already  received 
and  to  be  received  in  respect  of  a  certain  contract  of  sale  upon  trust,  on  the 
death  of  the  survivor  of  the  appointors,  as  to  three  several  sums  of  £15,000 
for  each  of  three  of  their  daughters,  and  as  to  £12,500  for  their  fourth 
daughter  (to  whom  had  already  been  advanced  £2,500),  and  as  to  the 
*' remainder"  one  moiety  to  each  of  their  two  sons.  The  contract  of  sale 
referred  to  was  of  certain  land  subject  to  the  settlement,  and  was  for  a  sum 
of  £100,000,  of  which  £20,000  had  already  been  paid.  The  deed  also  con- 
tained  appointments  of  two  pieces  of  land,  which  had  been  bought  out  of  the 
£20,000,  one  to  a  daughter  and  the  other  to  a  sou.  llie  contract  of  sale  was 
subsequently  rescinded  on  the  purchaser  paying  a  further  sum  of  £20,000. 

Heldf  by  Griffith  C.J.  and  Barton  J.,  that,  in  the  events  which  had  hap- 
pened, the  principle  that,  where  a  person  disposing  of  a  sum  among  different 
persons  acts  on  the  assumption  that  he  is  dealing  with  a  fund  of  specific 
amount,  and  gives  part  of  the  fund  to  one  or  more  persons  and  the  residue  to 
another,  if  the  fund  falls  short,  all  the  gifts  abate  proportionately,  would  not 
apply,  and  therefore  the  sons  would  get  nothing  under  the  gift  of  the 
**  remainder." 
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Pctgt  V.  Leapingvfdlf  18  Yes.,  463,  distinguished.  H.  C.  of  A. 

inno 

By  Imocs  J.     That  principle  would  have  applied  to  the  appointment  as  it  ^  ' 

stood  before  the  rescission  of  the  contract  of  Bale,  and  what  happened  after- 
wards  would  not  alter  the  construction  of  the  appointment.  y^ 

Out  of  the  balance  of  the  £40,000  paid  in  respect  of  the  contract  of  sale,  Fxecdtors 
other  lands  were  afterwards  purchased,  and  certain  advances  were  made  to  and  Agency 
one  of  the  appointors  and  to  some  of  the  beneficiaries,  leaving  a  balance  of  ^^-  ''^^* 
£7,600.  The  appointors  then  made  a  new  appointment  whereby  they  revoked 
the  appointments  of  the  prior  deed  as  to  the  net  purchase  money  therein 
referred  to,  '*  but  so  far  only  as  may  be  necessary  to  the  validity  of  the  direc- 
tions  and  appointments  hereinafter  contained  and  not  further  or  otherwise.'' 
^Hiey  then  appointed  the  land  the  subject  of  the  contract  of  sale  to  their  four 
danghters  equally  as  tenants  in  common  ;  they  appointed  a  sum  of  £1,000 
(part  of  the  £40,000)  to  one  daughter;  they  revoked  the  appointment  of  the 
land  appointed  to  one  daughter  and  appointed  it  to  one  of  the  sons ;  they 
revoked  the  residuary  appointment,  *'  but  so  far  only/'  (as  before) ;  they  ap- 
pointed two  other  pieces  of  land  to  a  son  and  daughter  respectively  ;  they  ap- 
pointed all  debts  duo  by  one  of  the  settlors  to  one  of  the  sons  with  a  gift  over  to 
the  other  ;  they  appointed  all  debts  owing  by  either  son  to  that  son  ;  and  they 
appointed  that  the  trustees  should  stand  possessed  of  the  moneys  in  their 
posBession  or  under  their  control  subject  to  the  trusts  of  the  settlement  '*  of 
which  no  other  appointment  is  made  "  by  the  first  deed  '*  or  by  these  presents  " 
upon  trust  as  to  two-thirds  to  one  son  and  as  to  one-third  to  the  other. 
Each  of  these  appointments  was  to  take  effect  on  the  death  of  the  survivor  of 
the  appointors. 

Held,  by  Or\ffith  C.J.  and  Barton  J.  {lactacs  J.  dissenting),  that,  having 
regard  to  the  known  state  of  the  trust  fund,  under  the  second  deed  the 
appointment  to  the  two  sons  of  the  moneys  in  the  hands  or  under  the  control 
of  the  trustees  kc,  could  only  apply  to  the  £7,600,  that  no  other  appoint- 
ment of  that  sum  was  made  by  either  deed,  or  within  the  meaning  of  the 
second  deed,  and  therefore  that  the  two  sons  were  entitled  to  it  in  the  pro- 
portions of  two- thirds  and  one-third  to  the  exclusion  of  the  daughters. 

Judgment  of  Hood  J.  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria  (Hood  J.). 

The  Trustees  Executors  and  Agency  Co.  Ltd.,   who  sued  as 

trustees  of  the  marriage  settlement  of  William  Arthur  Callander 

kBeckett,  deceased,  and  his  wife  Emma  kBeckett,  deceased,  and  of 

two  deeds  of  appointment  dated  respectively  10th  September  1889 

and  9th  February  1900,  made  by  Mr.  and  Mrs.  W.  A.  C.  kBeckett, 

instituted  proceedings  by   originating  summons   to   obtain   the 

opinion  of  the  Supreme  Court  on  certain  questions  arising  under 

such  settlement  and  deeds  of  appointment.    The  defendants  were 

William   Gilbert   ^Beckett  and   Arthur   Heywood   St.  Thomas 
vol*  V.  3.5 
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H.  C.  OF  A.  JtBeckett,  sons  of  Mr.  and  Mrs,  W.  A.  C.  aBeckett,  and  Emily 

1  QTiA 

^Beckett   Backhouse,  Emma  Minnie   Boyd,   Constance  Matilda 

iiBECKETT    Brett,  and  Ethel  Beatrice  Ysobel  Chomley,  daughters  of  Mr.  and 

n^  ™»       Mra  W.  A.  C.  kBeckett.      The  questions  asked  by  the  summons 

ExKCDTORs   were  as  follow : — 
AND  Agency 
Co.  Ltd.         "  1.  (Generally).  Upon  what  trust  or  trusts  should  the  fund 

consisting  of  the  sum  of  £7,600  together  with  interest  accrued 

thereon  and  representing  so  much  of  the  sum  of  £37,500  received 

under  the  contract  of  sale  to  the  General  Land  and  Savings  Co. 

Ltd.  as  is  not  represented  by  other  properties  or  funds  specifically 

appointed  by  the  said  deeds  be  held  ? " 

(This  question  was  at  the  hearing  amended  by  striking  out  the 
words  "  consisting  of  the  sum  of  £7,600.") 

"  2.  (In  particular).  Does  the  appointment  of  the  lands  in  tlie 
said  contract  of  sale  comprised  which  appointment  is  by  the  said 
deed  dated  9tli  February  1900  made  to  the  defendants  the 
daughters  of  the  said  deceased  namely  R  aB.  Backhouse,  E.  M. 
Boyd,  C.  M.  Brett  and  E,  B.  Y.  Chomley  entirely  take  the  place 
of  and  stand  in  substitution  for  the  appointment  of  £57,500  bj^ 
the  said  deed  dated  10th  September  1889  made  to  the  said 
defendants  the  said  daughters  ? 

"  3.  (In  particular).  Are  the  defendants  (both  sons  and 
daughters)  in  respect  of  the  said  fund  consisting  as  aforesaid 
entitled  to  share  proportionately  according  to  their  interests  in 
the  purchase  moneys  under  the  said  contract  of  sale  as  set  forth 
and  determined  by  the  said  deed  dated  10th  September  1889  and 
if  so  what  is  the  amount  of  each  proportionate  share  ? 

"  4.  (In  particular).  Should  the  said  fund  consisting  as  afore- 
said be  held  in  trust  for  the  defendants  the  said  daughters  only 
and  in  proportions  corresponding  to  the  proportions  in  which  the 
sum  of  £57,500  was  appointed  to  them  by  the  said  deed  dated 
10th  September  1889  ?  " 

The  provisions  of  the  two  deeds  and  the  other  material  facts 
are  sufficiently  set  out  in  the  judgments  hereunder. 

The  summons  was  heard  by  Hood  J.,  who  ordered  and  declared 
tliat  the  four  daughters  were,  to  the  exclusion  of  the  two  son.s, 
entitled  to  the  fund  toffether  with  interest  accrued  thereon, 
representing  so  much  of  the  sum  of  £37,500  received  under  the 
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contract  of  sale  to  the  General  Land  and  Savings  Co.  Ltd.  as  was   R-  C-  ^'  '^• 

1908 

not  represented  by  other  properties  or  funds  specifically  appointed 
by  the  deeds  of  10th  September  1889  and  9th  February  1900,    jvBkckett 
and  that  the  daughters  as  between  themselves  were  entitled  to     r^^j^^jg^^^^ 
share  in  the  said  fund  and  interest  in  proportions  corresponding    Executors 
to  the  proportions  in  which  the  sum  of  £57,500  was  appointed  to     Co.  Ltd. 
them  bj''  the  deed  dated  10th  September  1889. 

The  two  sons  W.  G.  aBeckett  and  A.  H.  St.  T.  aBeckett  now 
by  special  leave,  {aBeckett  v.  Backhouse  (1)  ),  appealed  to  the  High 
Court.. 

Mitchell  K.C.  and  Guest,  for  the  appellants.  The  insertion  in 
the  deed  of  9th  February  1900  of  the  words  "  but  so  far  only  as 
may  be  necessary  to  the  validity  of  the  several  directions  and 
appointments  hereinbefore  and  hereinafter  contained  and  not 
otherwise  or  further"  was  for  the  purpose  of  preserving  the 
validity  of  advances  made  on  the  assumption  that  the  deed  of 
10th  September  1889  was  effectual.  Whatever  was  the  object  of 
those  woi"ds,  the  appointment  of  all  moneys  in  the  hands  or  under 
the  control  of  the  trustees  and  of  which  no  other  appointment 
was  made  is  an  appointment  "  hereinafter  contained."  That 
appointment  can  only  refer  to  the  uninvested  and  unappointed 
balance  of  the  money  received  under  the  contract  of  sale,  for  the 
tmstces  never  had,  nor  could  they  have,  any  other  money  in  their 
hands,  inasmuch  as  money  received  by  them  in  respect  of  sales 
of  land  by  them  was  subject  to  the  same  directions  as  the  land 
itself.  The  money  received  as  deposit  on  a  purchase  is  not  pur- 
chase money  if  the  sale  is  not  completed  ;  therefore,  the  sale  to 
the  General  Land  and  Savings  Co.  having  fallen  through,  there 
was  no  purchase  money  to  which  the  deed  of  10th  September  1889 
conld  apply.  Assuming  the  moneys  in  question  are  subject  to 
the  deed  of  10th  September  1889,  the  appellants  are  entitled  to 
Iiave  an  abatement  all  round.  The  case  falls  within  the  principle 
of  Page  v.  Leapingwell  (2),  viz.,  that  where  a  settlor,  in  dealing 
with  an  ascertained  sum,  makes  a  gift  of  part  of  the  fund  to  one 
or  more  persons,  and  gives  the  residue  to  another,  all  the  gifts 

(1)  4  C.L  R. ,  1334.  (2)  18  Yea.,  463. 
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H.  O.  OF  A.  will  be  treated  as  specific  and,  if  the  fund  falls  short,  all  the 
gifts  will  abate  proportionately.     See  Walpole  v.  Apthorpe  (1). 


[Isaacs  J.  referred  to  In  re  Tunno ;  Raikes  v.  Raikes  (2).] 
In  that  case  there  was  no  division  into  fractions  or  aliquot 


^BSGKKTT 
V. 

Trustees 
Executors   parts,  but  there  is  here.     See  also  Wilson  v.  Kenrick  (3)  ;   Baker 

AND  AOKSf'V 

Co.  I/TD.     V.  Farmei"  (4) ;  Wright  v.  Weston  (5) ;  Ashhurner  v.  Macguire  (6). 


[Isaacs  J.  referred  to  Higgins  v..  Dawson  (7) ;  Robertson  v. 
Broadbent  (8) ;  /n  ?•«  Maddock ;  Llewelyn  v.  Washington  (9).] 


Pigotty  for  the  respondent  trustees. 


Weigall  K.G.  (with  hira  AHhur),  for  the  other  respondents. 
By  the  deed  of  10th  September  1889  the  gift  of  the  residue  of 
the  proceeds  of  sale  was  not  a  specific  legacy.  The  appointors 
were  not  then  dealing  with  a  fund  of  a  specified  amount.  It 
was  not  known  what  the  amount  would  be,  for  there  would  be 
deductions  in  respect  of  commission  &c.,  from  the  amount  of  the 
purchase  money.  The  appellants  were  only  intended  to  have 
what  should  be  left  after  payment  of  the  legacies  to  the 
daugliters.  There  was  no  division  into  aliquot  parts  :  De  Lisle 
V.  Hodges  (10) ;  In  re  Tunno ;  Raikes  v.  Raikes  (11). 

[Isaacs  J. — The  facts  in  In  re  Phillips ;  Eddowes  v.  Phillips 
(12)  are  very  similar  to  those  in  regard  to  the  deed  of  10th 
September  1889,  and  it  was  held  that,  though  there  was  a  gift  of 
residue,  the  division  was  into  aliquot  parts.] 

The  intention  to  divide  a  fund  into  aliquot  parts  must  be 
clearly  manifest  on  the  face  of  the  document  itself,  and  that  is 
not  so  in  the  present  case.  That  being  so,  and  the  fund  being  by 
reason  of  the  sale  falling  through  reduced  to  £40,000,  which  is 
less  than  the  total  amounts  specifically  given  to  the  daughters, 
the  appellants  are  not  entitled  under  the  deed  of  10th  September 
1889  to  any  of  the  fund.  The  deed  of  9th  February  1900  made 
no  difference  in  this  respect.  The  intention  expressed  by  that 
deed  was  that  everything  specifically  dealt  with  by  it  should  go 


(1)  L.R.  4Eq.,37. 

(2)  45  Ch.  D.,  66. 

(3)  31  Ch.  I).,  658,  at  p.  661. 

(4)  L.R.  3Ch.,  537,  at  p.  540. 

(5)  26  Beav.,429. 

(6)  2  \Vh.  &  T.L.C.,  6th  ed.,  p.  106. 


(7)  (1902)  A.C.,  1. 

(8)  S  App.  Cos.,  812. 

(9)  (1902)  2  Ch.,  220,  at  p.  228. 

(10)  L.R.   17  Eq.,  440. 

(11)  45  Ch.  D.,66,  at  p.  69. 
(12)^L.J.  Ch.,  714. 
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as  it  directed,  but  that  everything  not  specifically   dealt   with    h.  C.  of  A* 

should  go  as  directed  by  the  deed  of  10th  September  1889.     In        1808. 

other  words,  the  deed  of  9th  February  1900  relieved   from  the     .  ^ 

trusts  of  the  deed  of  10th  September  1889  all  the  things  which  v. 

Trustees 
were  specified  in  the  later  deed,  but  otherwise  left  the  earlier    Executors 

deed  to  operate.     In   any  event   the   Court  should   make  it  a  ^^^^  ltd!^^ 


condition   that  the  appellants  should   not  seek  to  recover   any       

money  paid  away  by  the  trustees  in  reliance  upon  the  judgment 
appealed  from. 

Mitchell  K.C.  in  reply. 

[Griffith  C.J.  referred  to  In  re  WalpoWs  Marriage  Settle- 
laent;  Thomson  v.  Walpole  (1) ;  Reresby  v.  Newland  (2).] 

Cur,  adv.  wit. 

The  following  judgments  were  read  : — 

Griffith  C.J.  The  question  for  determination  in  this  case  March  27. 
arises  upon  the  construction  of  a  deed  of  appointment  dated  9th 
February  1900,  made  in  execution  of  the  powers  reserved  by  a 
settlement  dated  11th  August  1859  executed  in  pursuance  of  ante- 
nuptial articles  entered  into  on  the  marriage  of  Mr.  and  Mrs.  W.  A. 
C.  iiBeckett,  by  which  real  and  personal  property  was  conveyed  to 
trustees  upon  trust,  inter  alia,  after  the  death  of  Mr.  and  Mrs. 
aBeckett,  for  such  uses  for  the  benefit  of  the  children  of  the 
marriage  as  they  should  by  deed  jointly  appoint.  The  parties, 
other  than  the  respondent  company,  are  the  children  of  the 
marriage.  The  deed  contained  a  covenant  to  bring  after-acquired 
property  into  settlement,  but,  so  far  as  appears,  no  property 
ever  became  subject  to  the  covenant. 

By  a  revocable  deed  of  appointment  dated  10th  September 
1889  reciting  a  previous  revocable  deed  of  29th  October  1884, 
and  further  reciting  that  under  the  provisions  of  the  original 
settlement  a  sum  of  £2,500  had  been  applied  by  the  trustees  of 
the  settlement  for  the  benefit  of  the  respondent  Mrs.  Brett,  all 
the  appointments  made  under  the  former  deed  were  revoked  "  so 
far  as  the  same  are  by  law  revocable  having  regard  to  the  here- 
before  recited  advancement"   to  Mrs.  Brett.      The   deed  then 

(I)  (1903)  1  Ch.,  928.  (2)  2  P.  Wms.,  93. 
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H.  C.  OF  A.  proceeded  to  appoint  various  portions  of  the  trust  estate.  The 
first  appointment  was  of  lands  to  the  appellants  as  tenants  in 
iBKCKETT  common  in  fee,  with  gifts  over  in  certain  contingencies.  The 
Trustees  ^^^^^^  ^^^'^  **^  follows : — "  The  trustees  or  trustee  for  the  time 
Executors  beincj  of  the  said  settlement  shall  from  and  immediateh'  after 
Co.  Ltd.  the  decease  of  the  survivor  of  them  the  said  W.  A.  C.  aBeckett 
and  Emma  aBeckett  stand  possessed  of  the  net  purchase  moneys 
already  received  and  to  be  hereafter  received  in  respect  of  the 
contract  of  sale  dated  30th  June  1888  to  the  General  Land  and 
Savings  Co.  Ltd.  of  allotment  3  of  section  4  City  and  Parish  of 
Melbourne  upon  the  trusts  following  that  is  to  say — As  to  the 
sum  of  £15,000  part  thereof  Upon  trust  for  K  aB.  Backhouse 
her  executors  administrators  and  assigns  As  to  the  sum  of 
£15,000  other  part  thereof  Upon  trust  for  E.  M.  Boyd  her 
executors  administrators  and  assigns  As  to  the  sura  of  £12,500 
other  part  thereof  Upon  trust  for  C.  M.  Brett  her  executors 
administrators  and  aasigns  such  last  mentioned  sum  to  be  in 
addition  to  the  sum  of  £2,500  already  applied  for  her  benefit  as 
hereinbefore  mentioned  As  to  the  sum  of  £15,000  Upon  trust 
for  the  said  E.  B.  Y.  kBeckett  her  executors  administrators  and 
assigns  As  to  one  moiety  of  the  remainder  of  the  said  purchase 
moneys  Upon  trust  for  the  said  W.  G.  aBeckett  his  executors 
administrators  and  aasigns  And  as  to  tJie  other  moiety  thereof 
Upon  trust  for  the  said  A.  H.  St.  T.  aBeckett  his  executors 
administrators  and  assigns  But  in  case  either  of  them  the  said 
W.  G.  aBeckett  and  A.  H.  St.  T.  aBeckett  shall  predecease  the  sur- 
vivor of  them  the  said  W.  A.  C.  kBeckett  and  Emma  itBeckett 
without  leaving  issue  then  the  moiety  to  which  the  son  so  dying 
would  have  been  entitled  had  he  survived  both  his  parents  shall 
be  held  in  trust  for  the  other  of  such  sons." 

The  third  appointment  was  to  the  appellants  and  the  respon- 
dent Mrs.  Brett  as  tenants  in  common  of  so  much  of  two  parcels 
of  land  as  might  be  found  to  be  subject  to  the  trusts  of  the 
settlement.  The  fourth  appointment  was  of  a  piece  of  land  at 
Gembrook  to  the  appellant  W.  G.  kBeckett ;  the  fifth  of  a  piece 
of  land  at  Prahran  to  the  respondent  Mrs.  Backhouse,  if  li\nngat 
the  death  of  the  survivor  of  the  appointors,  with  a  gift  over  to 
the   appellant   W.   G.   kBeckett.      Then   followed    a    residuary 


Griffith  G.J. 
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appoijitment  of  the  residue  of  the  trust  premises,  whether  con-  H-  C.  of  A. 

sLsting  of  real  or  personal  estate,  to  tlie  appellants  as  tenants  in        * 

common.     All  the  appointments  were  revocable.  kBECKErr 

The  purchase  money  payable  under  the  contract  of  30th  June  trustees 

1888,  and  intended  to  be  dealt  with  by  the  second  appointment,  Kxbcotors 

A  M  n   A  f  i  P*  N  O  Y 

was  £100,000,  of  which  £20,000  had  been  received  at  the  date  of  Co.  Ltd. 
the  deed  of  1889,  leaving  £80,000  outstanding  less  incidental 
charges.  Both  the  Gembrook  and  the  Prahran  land  had  been 
purchased  out  of  the  £20,000,  whilst  other  portions  of  the  money 
had  been  applied  in  advances  to  beneficiaries  in  accordance  with 
the  terms  of  the  settlement.  There  was,  however,  a  conflict 
between  the  appointments  of  the  whole  fund  and  the  appoint- 
ment of  those  lands  which  represented  part  of  it.  The  whole  of 
the  settled  property  was  in  fact  comprised  in  these  appointments. 
The  third  appointment  did  not  take  effect,  as  the  land  to  which 
it  applied  was  found  not  to  be  subject  to  the  trusts  of  the  settle- 
ment. 

In  June  1891  a  further  sum  of  £20,000  was  paid  by  the  pur- 
chasers under  the  contract  of  June  1888,  but  in  July  1893  the 
contract  was  rescinded  by  mutual  consent,  upon  the  terms  that 
the  \  endors,  the  trustees  of  the  settlement,  should  retain  the 
£40,000  already  received  by  them  as  well  as  retaining  the  land. 
The  effect  was  that  the  land  was  unappointed  otherwise  than  by 
the  residuary  appointment.  It  may  be  open  to  discussion 
whether  under  these  altered  circumstances  the  appointment  of 
the  fund  of  about  £100,000  still  subsisted  as  to  so  much  of  the 
£40,000  actually  received  as  had  not  been  expended  in  the  pur- 
chase of  land  appointed  by  the  same  deed.  Assuming  that  it  did, 
the  question  would  arise  whether  the  shares  of  the  several  bene- 
ficiaries should  abate  in  accordance  with  the  principle  followed 
by  Sir  WiUiain  Grant  M.R.,  in  the  case  of  Page  v.  Leapingwell 
<1),  or  whether  the  gifts  to  the  daughters  (amounting  to  £57,500), 
which  would  more  than  exhaust  the  actual  fund,  should  be  first 
satisfied  subject  to  abatement  amongst  themselves,  but  leaving  no 
part  of  it  to  the  appellants,  who,  however,  would  obtain  the  land 
under  the  residuary  appointment. 

In  one  view  of  the  present  case  it  is  necessary   to  determine 

(I)  18  Ves.,  4e5. 
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H.  C.  OF  A.  this   question,  and  £us  its  determination  will  throw  considerable 

I  QAQ 

light  upon  the  construction  of  the  deed  of  February  1900,  I  will 
iiBBCKBTT  deal  with  it  at  this  stage.  The  principle  underlying  the  decision 
Tbustebs    ^^  ^^^  William  Grant  M.R.  is  that,  when  a  peraon,  disposing  of 

ExECDTORs   a  fund  amongfst  different  persons,  acts  upon  the  assumption  that 
AND  Agency  ,.,,..,        -,/. 
Co.  Ltd.     he  18  dealing  with  a  fund  of  specific  amount,  and  then  makes  a 

gift  of  part  of  the  fund  to  one  or  more  persons,  and  gives  the 

residue  to  another,  then,  if  the  fund  falls  short,  all  the  gifts  must 

abate  proportionally.     In  that  case  the  word  used  to  describe  the 

rest  of  the  fund  was  "  overplus."     In  the  present  case  the  word 

used   is  ''  remainder.''     It  is  sometimes  said  that  in  such  a  case 

the  gift  of  the  residue  is  regarded  as  a  "  specific  "  gift.     But  there 

is  no  magic  in  these  words.      The  rule  is  a  rule  of  common  sense 

applied  in  order  to  give  effect  to  the  intention  of  the  donor,  and 

only  applies  to  demonstrative  legacies.      It  cannot  be  pressed  to 

purposes  for   which  it  is  not  designed,   or  so  as  to  defeat  the 

intention  of  the  donor,  or,  I  think,  if  the  diminution  of  the  fund 

is  the  donor  s  own  act.       In  the  present  case  I  cannot  doubt  that 

the   intention  of  the  appointors   was  to  distribute   the   specific 

fund,     which,    as    was    expected,    would    represent    the    land 

contracted  to  be  sold,  amongst  all  their  children   in   definitely 

allotted  proportions,  and   not   to   give   any   preference   to  the 

daughters  over  the  sons.     And  if,  by  reason  of  subsequent  events, 

the  sum  representing  the  expected  fund  had  fallen  short — if,  for 

instance,  the  trustees  had  taken   a   mortgage  upon  the  land  for 

the  balance  of  the  purchase  money  and  had  afterwards  sold  it  at 

a  price  insufficient  to  make  up  the  whole  £100,000 — the   gift  to 

the   sons  and   daughters  would,  in  order  to  give  eflect  to  the 

intention  of  the  settlor,  have  had  to  abate  proportionally.     But  I 

think  that  this  intention  was  contingent  upon  the  whole  fund, 

whatever  its  actual  amount  might  be,  being  got  in  and  becoming 

available  for  distribution.      When  that  contingency  failed  it  is 

impossible  to  say  that  an  intention  to  be  inferred  from  one  state 

of  facts  ought  to  be  inferred  as  applicable  to  facts  essentially 

different,   or  to  hold   that  the   donors   intended  that  the  sons 

should  still  share  in  the   fund   which  represented  part  of  the 

purchase   money,  and  should  also  take  the   whole  of  the  land 

under  the  residuary  appointment.     In  my  opinion,  therefore,  if 
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the  appointment  of   the   fund   contained  in  the  deed  of   1889  H.  C.  of  A. 
continued  in  force  at  all  after  the  rescission  of  the  contrcust  of 

sale,  the   gifts    to    the    daughters  would    have   had   to  abate  ^tBEOKEir 

proportionally,  but  the  gift  to  the  sons  would  have  been  treated  xj^^^kbs 

as  residuary  for  aH  purposes,  and  would  have  failed.  Executors 

rm  tr       r  ,  .         ,  1   J.  AND  AOKNCY 

The  application  of  this  doctrine  would  not,  m  the  actual  fa<;ts,  Co.  Ltd. 
have  brought  about  equality  in  abatement  even  between  the 
daughters,  since  Mrs.  Brett  had  already  received  £2,500  in  full, 
which  she  was  not  required  to  bring  into  account,  and  the 
Gembrook  land  and  the  Prahran  land,  bought  out  of  the  fund, 
had  been  appointed  to  the  appellant  W.  G.  iiBeckett  and  the 
respondent  Mrs  Backhouse  respectively.  But  any  argument  to 
be  derived  from  these  circumstances  would  seem  rather  to 
n^ative  the  continued  eflScacy  of  the  appointment  than  to 
exclude  the  application  of  the  rule. 

In  order  to  determine  the  amount  of  the  residue  of  the  fund 
originally  intended  to  be  divided  between  the  appellants  some 
deductions  would  have  had  to  be  made  from  the  full  sum  of 
£100,000  in  respect  of  the  amounts  expended  in  buying  the 
Gembrook  and  Prahran  lands,  as  well  as  in  respect  of  any  sum 
paid  out  of  the  purchase  money  for  commission  and  expenses, 
and  the  actual  aliquot  shares  of  the  several  beneficiaries  in  the 
diminished  fund  would  depend  on  the  total  so  ascertained.  If 
the  whole  sum  of  £100,000  had  been  available,  the  distribution 
would  have  been  in  80ths,  12  parts  going  to  each  of  three 
daughters,  10  to  the  fourth,  and  17  to  each  of  the  sons.  In  the 
actual  circumstances  the  proportionate  share  of  the  daughters 
would  have  been  somewhat  larger  and  tliose  of  the  sons  some- 
what smaller,  but  for  convenience  we  may  speak  of  the  division 
as  into  80ths.  Under  the  altered  circumstances  the  division 
among  the  daughters  would  have  been  in  23rds. 

This  being  the  state  of  affairs,  and  the  deed  of  September  1889 
no  longer  operating  to  give  effect  to  the  intention  of  the  ap- 
pointors when  they  executed  it,  the  deed  of  9th  February  1900 
was  executed.  In  the  meantime  other  land  had  been  bought  out 
of  the  fund,  and  some  payments  had  been  made  out  of  it  by  way 
of  loans  or  advances  to  W.  A.  C.  iiBeckett  and  to  beneficiaries.    The 
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H.  c.  OP  A.  balance  of  the  fund,  represented  by  cash  and  government  securi- 

^®^-  ties,  amounted  to  about  £7,600. 
IiBkckktt        This  deed,  which  purports  to  be  indorsed  upon  or  annexed  to 

Trustees  ^^^  deed  of  September  1889,  first  recited  that  since  the  execution 

Executors   of  that  deed  the  contract  of  sale  of  30th  June  1888  had  been 
AND  Agency 
Co.  Ltd.     rescinded  and  the  lands  comprised  in  it  had  become  re-vested  in 

oriffluTo  J  ^^®  trustees  of  the  settlement  and  were  held  upon  the  trusts  of 
the  settlement  subject  to  the  terms  of  the  prior  appointment  "  so 
far  as  applicable  thereto,"  and  that  the  appointors  were  desirous 
of  revoking  and  altering  "  in  manner  and  to  the  extent  herein- 
after appearing  "  the  appointments  made  under  the  former  deed 
of  appointment,  and  subject  thereto  of  finally  releasing  the  power 
of  appointment.  The  appointors  then  revoked,  "  but  so  far  only 
as  may  be  necessary  to  the  validity  of  the  directions  and  appoint- 
ments hereinafter  contained  and  not  further  or  otherwise,"  the 
directions  and  appointments  in  the  deed  of  September  1889  con- 
tained as  to  the  net  purchase  money  then  already  received  and 
to  be  thereafter  received  under  the  contract  of  sale  of  30th  June 
1888,  and  made  eight  several  appointments,  which,  so  far  as 
material,  were  as  follows  : — 

First :  They  appointed  the  lands  which  had  been  the  subject 
matter  of  the  contract  of  sale  to  the  four  daughters  (respondents) 
in  equal  shares  as  tenants  in  common  in  fee  without  liability  to 
give  credit  for  or  bring  into  account  the  amount  of  any  advances 
theretofore  made  to  them  or  for  their  benefit. 

Second :  They  appointed  a  sum  of  £1,000  (which  was  in  fact 
part  of  the  £40,000)  to  the  respondent  Mrs.  Chomley. 

Third  :  They  revoked  the  appointment  of  the  Prahran  land  to 
the  respondent  Mrs.  Backhouse,  and  appointed  it  to  the  appellant 
W.  G.  ^Beckett 

Next  came,  introduced  by  the  words  "  and  these  presents  fur- 
ther witness,"  a  revocation  of  the  residuary  appointment  in  the 
deed  of  September  1889  "  but  so  far  only  as  may  be  necessary  to 
the  validity  of  the  several  directions  and  appointments  herein- 
before or  hereinafter  contained  and  not  further  or  otherwise," 
immediately  followed  by  five  other  appointments,  as  if  intended 
to  be  in  substitution  for  it     They  were  as  follows : — 

Fourth :  The  appointors  appointed  another  piece  of  land  at 
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Prahran..  which  had  in  the  interval  been  bought  out  of  the  £40,000,  H-  C-  ^f  a. 
to  the  respondent  Mrs.  Backhouse  in  fee. 

Fifth :  They   appointed   other  lands,  which  had   also  in  the  iBKCKETx 

interval  been  bought  out  of  the  same  money,  to  the  appellant  A.  'i  rJstkes 

H.  St,  T.  aBeckett  in  fee.  Exkc'utors 

c,.  .        T  .1  1  <•    1      ^^^  Agency 

Sixth  :  They  appointed  all  moneys,  which  at  the  death  of  the      Co.  Ltd. 

survivor  of  them  might  be  due  to  the  trustees  of  the  settlement 

by  W.  A.  C.  aBeckett  (being  other  part  of  the  same  £40,000),  to 

the  appellant  W.  G.  kBeckett  if  then  living,  but  otherwise  to  the 

appellant  A.  H.  St.  T.  iiBeckett. 

Seventh :  They  appointed  all  moneys,  which  at  the  death  of 
the  survivor  of  the  appointors  might  be  due  to  the  trustees  of  the 
st»ttlement  by  the  appellants  or  either  of  them,  to  those  appellants 
respectively  so  that  such  appointment  should  operate  as  a  release. 

Eighth  :  They  appointed  that  from  the  decease  of  the  survivor 
the  trustees  should  stand  possessed  of  the  moneys  then  in  their 
possession  or  under  their  control  subject  to  the  trusts  of  the 
settlement  "  of  which  no  other  appointment  is  made  by  the  said 
within  written  deed  of  appointment  of  the  10th  September  1889 
or  by  these  presents"  upon  trust  as  to  two-thirds  for  the 
appellant  W.  G.  kBeckett  and  as  to  one-third  for  the  appellant 
A.  H.  St.  T.  aBeckett. 

It  is  upon  this  last  appointment  that  the  question  now  arises 
for  our  determination.  The  appellants  contend  that  it  governs 
the  fund  of  £7,600  already  referred  to,  together  with  any  other 
moneys  which  might  by  any  chance  be  recovered  for  the  trust  in 
respect  of  expenditure  (if  any)  improperly  made  by  the  trustees. 

The  respondents  (other  than  the  company  who  merely  submit 
the  matter  for  decision)  contend  that,  as  these  sums  form  part  of 
the  £40,000,  the  appointment  of  the  purchase  moneys  contained 
in  the  deed  of  September  1889  still  governs  them,  and  that  they 
are  entitled  to  the  whole,  or,  alternatively,  to  a  share  bearing  the 
same  proportion  to  the  whole  as  the  £57,500  intended  to  be 
appointed  by  the  deed  bears  to  the  whole  sum  intended  to  be 
appointed. 

It  is  not  in  dispute  that  there  was  in  fact  no  residuary  trust 
fund  upon  which  the  eighth  appointment  could  operate  unless  it 
applied  to  these  moneys.      As  a  matter  of  construction,  I  am  of 
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H.  C.  OF  A.    opinion  that  the  appointment  of  February  1900  was  not  intended 

to,  and  did  not  in  law,  operate  as  an  appointment  of  any  funds 

^Bbckbtt    i^ot  tlien  actually  subject  to  the  settlement.     But  it  was  intended 

Tru%kks    ^  ^®  *  complete  disposition  of  all  the  funds  so  subject,  and  the 

KxECDToiw   investments  representing  them. 

AND  AOKNCY  .  ti.,ii, 

Co.  Ltd.  The  appointors  mast,  I  think,  be  taken  to  have  known  or  what 
the  trust  estate  consisted,  and  j^^f^'i^  facts,  some  effect  must  be 
given  to  every  part  of  the  deed.  If,  however,  the  eighth  appoint- 
ment does  not  extend  to  these  moneys  it  is  altogether  inoperative, 
since  the  deed  in  fact  specifically  appointed  all  the  rest  of  the 
trust  estate  not  included  in  unrevoked  appointments  made  by  the 
deed  of  1889. 

We  can  only  ascertain  the  intention  of  the  appointors  from  the 
words  they  have  used,  paying  due  regard  to  the  subject  matter. 
If  we  place  ourselves  in  the  position  of  the  appointors  under  the 
circumstances  already  stated,  and  look  at  the  matter  from  their 
point  of  view,  there  can  be  no  doubt  that  the  dominant  intention 
was  to  make  a  fi*esh  distribution  of  that  aaset  of  the  settled 
property  which  <it  the  time  of  the  first  appointment  consisted  of 
a  sum  of  £20,000  and  an  expected  further  sum  of  £80,000,  and 
at  the  time  of  the  second  deed  consisted  of  the  land  which  had 
been  contracted  to  be  sold,  and  a  sum  of  £40,000  or  investments 
representing  it.  The  appointors  did  not,  however,  desire  to  dis- 
turb anything  that  had  been  lawfully  done  in  accordance  with 
the  terms  of  the  first  deed  while  it  subsisted  in  force.  I  do 
not  stop  to  inquire  whether  they  could  do  so.  They  accord- 
ingly appointed  the  land  to  the  daughters  to  the  exclusion  of  the 
sons,  appointed  specifically  so  much  of  the  property  in  question 
as  was  represented  by  land  or  by  debts  owing  to  the  trust  estate, 
and  then  appointed  to  the  sons  the  moneys  which  might  "  then," 
i.e.,  at  the  death  of  the  survivor,  be  in  their  hands.  The  word 
*'  then  "  shows  that  they  contemplated  that  at  the  decease  of  the 
survivor  the  trustees  would,  or  at  least  might,  have  some  such 
moneys  in  their  hands.  They  evidently,  therefore,  intended  by 
those  words  to  deal  with  an  actual  asset  of  the  estate.  In  order 
to  give  effect  to  this  disposition  as  well  as  the  others,  they 
revoked  all  the  appointments  in  the  first  deed  so  far  as  was 
necessary.     Now,   in   order  that  this  final  appointment  should 
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have  any  effect,  it  was  necessary  that  the  appointments  of  the  ^-  ^'  ^'  ^' 

sums  of  £12,500  and  the  three  sums  of  £15,000  (if  they  still  ^ 

subsisted)  should,  so  far  as  they  continued  to  affect  the  sum  of  iBKCKETr 

£7,600,  be  revoked.     Is  there,  then,  anything  in  the  language  trustb** 

of  the  appointment  of  the  moneys  inconsistent  witli  this  view  ?        ExEcutoRs 
^^  •^      ,  ,  ^  ,  AND  Agency 

The  first  and  second  deeds  contained  specific  appointments  of  Co.  Ltd. 
land  which  represented  part  of  the  £40,000,  and  of  monej'^s  repre-  Griffith  o.j. 
senting  all  the  rest  of  it  except  the  sum  of  £7,600.  It  seems  to 
have  been  contemplated  that  this  sum  might  be  still  further 
reduced  before  the  death  of  the  survivor  by  loans  to  W.  A.  C. 
aBeckett  or  the  sons.  Whether  this  could  or  could  not  be  done 
without  a  breach  of  trust  is  not  material  to  the  present  question. 

The  words  "  of  which  no  other  appointment  is  made  "  must 
mean  "no  appointment  operating  as  an  appointment  of  these 
moneys,  i.f.,  of  moneys  to  be  at  the  death  of  the  survivor  in 
the  hands  of  the  trustees."  Upon  a  strictly  literal  construction 
this  disposition  is  meaningless,  for  the  first  deed  appointed  the 
whole  of  the  settled  estate,  either  specifically  or  as  a  residue. 
The  literal  construction  must  then  be  rejected  if  any  other  is 
possible  without  doing  violence  to  the  words.  I  think  another 
construction  is  fairly  open.  It  was  clearly  intended  that  this 
new  appointment  should  at  any  rate  supersede  the  former 
residuary  appointment  so  far  as  regarded  moneys  in  the  hands 
of  trustees.  There  was  no  residuary  real  estate,  and  there  could 
not  be  any  other  residuary  moneys.  The  residue  of  moneys 
was  given  to  the  same  persons,  but  in  different  proportions. 
We  are  thus  one  step  advanced  towards  finding  a  meaning  for 
the  word  "  other,"  whicli  must,  if  it  is  to  have  any  effect  at  all, 
mean  "inconsistent  with  giving  effect  to  this  present  appointment." 
It  cannot,  therefore,  include  the  residuary  appointment  in  tlie 
first  deed  so  far  as  that  related  to  moneys.  We  are  forced  thus 
to  the  conclusion  that  the  words  "  no  other  appointment "  mean 
"  no  specific  appointment  inconsistent,"  &c.  The  word  *'  specific  " 
is  not  in  the  deed,  and  I  use  it  in  the  sense  of  "  descriptive  "  or 
"  demonstrative."  Is,  then,  the  suggested  continued  appointment 
of  the  fund  of  £7,600,  more  or  less,  in  23rds,  such  a  descriptive 
or  demonstrative  appointment  as  to  fall  within  the  words  "  other 
appointment "  in  the  sense  intended  by  the  appointors  ?     I  tliink 
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H.  C.  OF  A.  not     The  continuance  of  tliat  appointment  was,  as  I  have  shown, 

just  as  inconsistent  with  giving  effect  to  the  new  appointment  of 

.\Bkckett    "  moneys "   "  then  '*  in   the   hands   of   the   trustees  as   the  old 

Trdsteks    I'^siduary   appointment   was.      I  think  that  the  meaning  of  the 

Executors    words  **  other  appointment "   is   an   appointment  which,  in  the 
AND  Agency 
Co.  Ltp.     events  that  had  happened,  (i.e,  at  the  date  of  the  deed),   operated 

as  an  appointment  of  property  definit€ly  earmarked   by  actual 

description   of  the   property   itself   in   its   existing    conditions. 

Tliese  attributes  no  longer  attached  to  the  appointment  of  money 

to   the   daughters  by  the  first  deed.      In  tlie   events  tliat  had 

happened  that  appointment  had  come  to  opei-ate,  if  at  all,  merely 

as   an   appointment  of  a  small   residue  of  a  fund  of  which  the 

greater  part,  and  possibly  the  whole,  was  specifically   appointed 

by  the  second  deed. 

In  the  light  of  these  facts,  and  bearing  in  mind  that,   unless 

the   appellants'  view  is  accepted,  the  residuary  appointment  of 

moneys  was,  and  must  have  been  known  to  the  appointors  to  be, 

wholly   inoperative,  I  am  compelled,  as  a  matter  of  construction, 

to  the  conclusion  that  the  appointment  of  the  purchase  money  by 

the  first  deed  does  not  fall  within  the  words  "  other  appointment " 

in  the  sense  in  which  they  were  ased  by  the  appointors   in  the 

second.     This  is  the  only  construction  which  will  give  full  effect 

to  the  whole  deed,  including  the  residuaiy  appointment,  and  is, 

indeed,  the  only  one  which  will  give  any  effect  at  all  to  that 

appointment     For  these  reasons  I  think  that  the  funds  now  in 

question  were  appointed  by  the  second  deed  to  the  appellants  to 

the  exclusion  of  the  daughters. 

Barton  J.  I  have  had  the  advantage  of  reading  and  con- 
sidering the  judgment  which  the  Chief  Justice  has  delivered. 
To  my  mind  the  course  of  reasoning  therein  followed  is  clear 
and  convincing.  The  consequent  construction  of  the  two  deeds 
of  appointment  brings  the  words  of  the  donors  in  their  true 
meannig  into  harmony  with  their  intentions  so  far  as  the  subject 
matter,  the  dealings  with  the  funds,  and  the  purchases  of  lands 
thereout  in  the  interval  between  the  two  deeds,  the  consequent 
changes  in  the  trust  estate,  and  the  surrounding  circumstances 
assist  us  in  the  ascertainment  of  those  intentions. 


laoacs  J. 


5  C.L.11.J  OF  AUSTRALIA.  527 

I  therefore  agree  in  the  conclusions  at  which  His  Honor  has    ^'  ^'  o'  ^ 

_^  ^.^;_....i  1908. 

amved. 

iUjCCICETT 

Isaacs  J.     The  fii-st  contention  of  the  appellants,  namely,  that  y^ 

the  moneys,  representing  the  purchase   money   fund   and   not    y^^^oBP 

otherwise  specifically  appointed,  belong  to  the  sons  exclusively,  and  Agency 

Co,  Ltd. 
cannot  in  my  opinion  be  supported.     The  words  relied  on  in  the        

deed  of  1900  do  not,  in  my  judgment,  amount  to  a  revocation  of 
the  appointment  in  the  earlier  deed.  In  the  deed  of  1889  there 
is  an  express  appointment  of  these  moneys,  the  appointment 
purporting  to  deal  with  the  whole  of  them ;  of  this  there  is  no 
express  absolute  revocation,  but  it  is  argued  that  the  appoint- 
ment in  the  later  deed  supersedes  that  in  the  first  as  being  incon- 
sistent with  it.  The  second  appointment,  however,  is  couched  in 
language  that  cannot,  as  I  conceive,  bear  the  suggested  interpre- 
tation. It  speaks  of  moneys  "  of  which  no  other  appointment  is 
made  by  the  said  within  written  deed  of  appointment  of  10th 
September  1889  or  by  these  presents."  If  these  moneys  are 
specifically  appointed  by  either  deed,  they  do  not  fall  within  the 
terms  of  this  particular  appointment.  In  fact,  as  I  have  already 
said,  they  were  originally  specifically  appointed  by  the  deed  of 
1889,  and  although  I  appreciate  much  of  the  argument  as  to  the 
fairness  of  the  suggested  disposition  and  the  probable  desires  of 
the  settlors,  I  am  unable  to  bend  their  language  so  as  practically 
to  reverse  its  plain  ordinaiy  meaning.  In  Roddy  v.  Fitzgerald 
(1),  Lord  WensleydcUe  said  of  a  will: — "The  first  duty  of  the 
Court  expounding  the  will  is  to  ascertain  wiiat  is  the  meaning  of 
the  words  used  by  the  testator.  It  is  very  often  said  that  the 
intention  of  the  testator  is  to  be  the  guide,  but  the  expression  is 
capable  of  being  misunderstood,  and  may  lead  to  a  speculation 
as  to  what  the  testator  may  be  supposed  to  liave  intended  to 
write,  whereas  the  only  and  proper  inquiry  is,  what  is  the  mean- 
ing of  that  which  he  has  actually  written  ?  That  which  he  has 
written  is  to  be  construed  by  every  part  being  taken  into  con- 
sideration according  to  its  gi*ammatical  construction  and  the 
ordinary  acceptance  of  the  words  used,  with  the  assistance  of 
such  parol  evidence  of  the  surrounding  circumstances  as  is 
admissible,  to  place  tlie  Court  in  the  position  of  the  testator." 

(I)  6H.L.C.,  823,  at  p.  876. 
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H.  C.  OF  A.       That  I  take  to  be  the  guiding  rule  in  this  case.     Unless  the 

later   appointment  is  inconsistent   with   the   first,  there  is  no 

^BECKKrr    revocation  of  the  earlier  appointment,  that  being  explicitlj^  saved 

Trusteks    ®^^^P^  ^^  ^^^  ^^  ^®  necessary  to  effectuate  the  later  appointments, 

KxEcuTOks   and  the  moneys  received  as  for  purchase  money  bein}^  by  the 

Ck).  Ltd.     very  words  of  tlie  second  deed  recognized  as  still  having  their 

Iswictj       original  character. 

I  do  not  stop  to  investigate  what  I   may  call  the  collateral 
arguments,  based  on  extrinsic  circumstances,  such  as,  on  the  one 
side  the  depreciation  in  value  of  the  land,  and  on  the  other  the 
probable  reasons — such  as  advances  to  the  sons — for  not  revoking 
out  and  out  the  first  appointment,  because,  whatever  the  motive, 
it  was  not  done,  and  that  appointment  was  left  to  stand  except  so 
far  as  it  might  be  inconsistent  with  the  new  appointments ;  and 
as  the  language  of  the  new  appointment  relied  on  cannot,  in  my 
judgment,  be  held  to  comprise  the  moneys  now  in  controversy,  it 
does  not  confer  the  right  claimed  by  the  sons.     This  view,  if 
correct,  would  end  the  first  contention.      Now  the  words  of  the 
appointment,  moneys  "  of  which  no  other  appointment  is  made  by 
the  said  within  written  deed  of  appointment  of  10th  September 
1889  or  by  these  presents,"  are  in  themselves  clear.      If  moneys 
as  such  are  at  the  designated  time  in  the  hands  of  the  trustees, 
and  are  not  found  to  be  specifically  appointed  by  either  deed,  then 
this  appointment  operates.     I  think  I  may  appropriately  quote 
the  words  of  Lord  HaUhm^  L.C.  in  Higgins  v.  Dawson  (1): — 
"  One  does  not  doubt  that,  where  you  are  construing  either  a  will 
or  any  other  instrument,  it  is  perfectly  legitimate  to  look  at  the 
whole   instrument — and,  indeed,  you  must  look  at  the  whole 
instrument — to  see  the  meaning  of  the  whole  instrument,  and 
you  cannot  rely  upon  one  particular  passage  in  it  to  the  exclu- 
sion of  what  is  relevant  to  the  explanation  of  the  particular 
clause  that  you  are  expounding.     That  is  perfectly  true  as  a 
general  proposition  ;  but  I  ask  myself  here  what  other  words — 
what  part  of  the  will,  what  provision  other  than  the  one  I  am 
construing,  reflects  any  light  on,  or  gives  the  smallest  interpret^i- 
tion  to,  the  particular  words  which  I  am  called  upon  to  expound." 
I  should  refer  to  what  is  urged  in  opposition  to  this  view, 

(1)  (1902)  .A.C.,  l,atp.  3. 


Isaacs  J. 
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namely,  that  it  gives  no  meaning  to  the  words  of  the  appoint-  H-  C.  of  a. 
ment  relied  on  by  the  appellants.     In  the  first  place,  I  think       }^\ 

such  a  meaning  may  be  given,  this  particular  appointment  is  of  ^Beckett 

moneys  which  the  trustees  for  the  time  being  shall  after  the  trusteks 

decease  of  the  surviving  appointor  then  have  in  their  hands  or    Exkcotoks 
,      ^,    .  ^     _  o    **  AND  Agency 

under  their  control.  Co.  Ltd. 

In  the  marriage  settlement  there  was  a  covenant  by  W.  A.  C. 
kBeckett  that,  if  his  wife  or  he  in  her  right  should  become 
entitled  to  any  real  or  personal  property  of  the  value  of  £20  or 
upwards,  it  should  be  conveyed  or  assigned  to  the  trustees  upon 
the  trusts  of  the  settlement.  This  might  have  happened;  but 
further,  if  it  were  the  case  that  no  other  meaning  than  the  one 
suggested  by  the  appellants  could  be  given  to  the  words,  that 
meaning  appears  to  me  too  contradictory  to  the  words  to  be  the 
true  one.  I  again  apply  the  words  of  Lord  HaUhui^  L.C.  in 
Hunter  v.  Attorney  General  (1)  quoted  by  him  in  Higgins  v. 
Daw8on  (2) : — "  That  certainly  would  be  a  strange  mode  of 
construing  a  will,  that  because  you  cannot  find  what  else  he 
must  have  intended  to  be  done  with  his  money  except  something 
of  that  nature,  although  it  is  admitted  that  there  are  no  words 
in  the  will  to  convey  the  intention  which  it  is  suggested  he  had 
in  his  mind,  you  can  invent  provisions  and  impose  conditions 
which  the  testator  himself  has  not  introduced."  As  Lord  Davey 
said  in  the  same  case  (3)  that  would  be  making  a  will  for  the 
testator  and  not  interpreting  the  words  he  had  used.  That  is 
what  I  feel  here. 

Looking  at  the  frame  of  the  second  deed,  I  find  it  is  broken  up 
intx)  sections.  First,  the  recital  of  the  rescission  of  the  contract  of 
sale,  and  of  the  desire  to  revoke,  and  alter  in  manner  and  to  the 
extent  thereinafter  appearing,  the  appointments  made  by  the 
first  deed,  and  subject  thereto  of  extinguishing  the  power  of 
revocation,  and  then  a  series  of  provisions  of  distinct  subject 
matters  each  introduced  by  the  words  "and  these  presents 
witness." 

The  first  of  the  series  is  the  limited  revocation  of  the  purchase 
money  fund,  followed  by  an  appointment  of  the  lands  which  have 

(1)  (1899)  A.C.,  309,  at  p.  317.  (2)  (1902)  A.C.,  1,  at  p.  6. 

(3)  (1899)  A.C.,  309,  at  p.  322. 

▼01*  V.  36 
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H.  C.  OP  A.  revested,   these   apparently    being    treated    as    cash,    and    the 

daughters  not  being  required  to  give  credit  for  advances,  and  as 

uBeckett    part  of  the  same  subject  matter  £1,000  given  to  Mrs  Chomley. 

Trustefs    ^P  ^  ^^^^  point  there  is  no   revocation  respecting  the  purchase 

Executors   money   actually   received.     Then   follow  a  number  of   specific 
AND  Agency 
Co.  Ltd.     appointments  each  introduced  by  the  words  referred  to.      Again, 

isaawJ       *^   ^   separate  matter  with  the  same  verbal  introduction,   is   the 

limited  revocation  of  the  residuary  appointment  in  the  first  deed. 

Needless  to  say  the  purchase  money  fund  did  not  come  within 

the  original  residuary  appointment,  and  the  second  deed  treats  it 

as   still   not  within  that  appointment.     But   immediately    after 

that  limited  revocation,  and  apparently  consequent  thereon,    are 

a   number  of  directions  and  appointments  of  land  and  money. 

Doubtless   the   moneys,   like   some   of   the   lands    which    were 

specifically    appointed    by   these   deeds,   represent  part   of    the 

original  purchase  money  fund,  but  just  as  the  Gembrook   land, 

for   instance,   though   bought   out   of   that    fund    was    treated 

separately,  so  apparently  the  moneys  lent,  though  coming  out  of 

that   fund   too,  were  for  this  purpose   and   rightly  or  wrongly 

treated   separately  and  were  specifically   appointed  as   if   they 

would  have  otherwise  fallen   under   the   residuary   claim.     At 

all  events  the  appointors  were  explicitly  stating  what  properties 

represented  by  the  purchase  money  fund  were  to  be  disposed  of 

differently  from  the  original  disposition.      Following  upon  these 

appointments   comes  the  particular  provision   relied  on  by  the 

appellants   treating  these  moneys  on  the  same  footing.     These 

considerations    seem    to    me    material    when    considering    the 

intention  of  the  appointors  as  discoverable  from  the  deed  itself. 

Looking  back  to  the  express  recognition  in  the  second  deed  of 

the   continued   appointment  of  the  purchase  money  fund  except 

as  modified  by  the  appointment  of  the  later  deed,  and  looking 

also  to  the  severance  of  the  various  subject  matters  dealt  with 

by  the  later  deed  as  well  as  to  the  unambiguous   words   of    the 

appointment  relied  on  by  the  appellants,  I  am  not  able  to  yield 

to  the  argument  that  the  first  appointment  is  entirely   revoked, 

and  the  whole  of  the  existing  purchase  money  given  to  the  sons 

exclusively.     I   ought  not  to  overlook  the  view  presented  that 

the    absence   of   an   express    tottil    revocation    is    due  to    tlie 
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Appointors'   desire   to  protect    advances    already    made.       The   H-  C.  oy  A. 

.  190S 

answer  to  that  I  conceive  to  be  twofold.     First,   it   would   have  ^^] 

been  easy  to  say  so ;  and  next,  the  appointors,  when  they  did  iBECKErr 

intend  to  protect  such  advances  notwithstanding  a   revocation,  trustees 

have    expressly   said  so,   as  where   in  the  earlier  deed  they  so  Exkcdtohs 

,  AND  Agencv 

provided  with  regard  to  the  advancement  to  Mrs.  Brett.  Co.  Ltd. 

Then  comes  the  other  extreme  question  whether  the  daughters  i^^^^. 
are  exclusively  entitled.  Now  I  am  clearly  of  opinion  that  the 
case  originally  fell  within  Page  v.  Lea jping well  (1).  The 
principle  is  stated  by  Chitty  L.J.  in  In  re  Phillips ;  Eddowea  v, 
Phillips  (2) ;  in  these  terms  : — "  Wliere  a  settlor  is  dealing  with  a 
.sum  which  is  ascertained  or  fixed,  or,  having  the  control  of  a 
fund,  he  treats  it  as  a  fund  of  that  character,  and  there  is  an 
apportionment,  then  the  principle  of  Page  v.  Leapingwell  (1) 
applies." 

With  regard  to  the  apportionment,  no  distinction  in  principle 
could  have  been  made  between  the  present  case  and  Page  v. 
Lenpingwell  (1).  As  to  the  definiteness  of  the  fund,  the  language 
of  the  settlors  leads  me  to  the  conclusion  that  they  were  then 
dealing  with  the  sum  as  being  of  £100,000 — knowing  there  would 
be  deductions  for  the  commission  of  £2,500,  and  the  necessary 
ordinary  expenses,  and  perhaps  the  amount  invested  in  property 
afterwards  specifically  appointed — as  a  fixed  and  ascertained 
sum  ;  and  they  obviously  proceeded  to  apportion  it  as  on  that 
basis.  It  was  suggested  that  they  contemplated  a  possibility  of 
the  actual  receipts  falling  short  of  the  agreed  sum,  and  therefore 
regarded  the  fund  as  indefinite. 

I  cannot  read  their  words  in  that  way,  and  if  such  an 
eventuality  had  been  present  to  their  minds,  I  should  have 
expected  some  further  and  contingent  provision  in  the  event  of 
the  purchaser  for  any  reason  failing  to  pay  the  full  amount  of 
purchase  money. 

The  original  intention  still  stands  good  unless  altered  by  the 
second  deed.  I  do  not  think  the  partial  failure  of  the  fund, 
arising  even  from  an  external  act  of  the  appointors,  could  alter 
what  would  otherwise  be  the  legal  construction  of  the  deed ;  and 
the  second  deed  only  limits  the  extent  of  the  fund,  which  is  to  be 

(1)  18  Ves.,  463.  (2)  66  L.  J.  Ch.,  7U,  at  p.  716- 


Co.  Ltd. 


Inutes  J. 
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H.  C.  or  A.  subject  to  the   appointment.       Within    those    limits    Puge    v. 

1908 

^^  Leapingwell  (1)  applies  in  my  opinion.  If,  however,  it  does  not, 
itBECKETT  it  seems  to  me,  in  the  absence  of  complete  revocation,  the 
Trustees    daughters   should  get  the  whole   existing  portion  of  the  fund 

Executors   exclusively. 
AND  Agency  *^ 

Griffith  C.J.  The  order  appealed  from  will  be  varied  by 
substituting  a  declaration  that  the  appellants  are  entitled,  to  the 
exclusion  of  the  respondent  daughters,  to  the  fund  in  question. 
When  special  leave  to  appeal  was  given  we  were  told  that  the 
appellants  would  not  have  desired  to  appeal  but  for  the  fact  that 
they  were  led  to  believe  that  the  trustees  were  under  the  judg- 
ment making  large  claims  against  them  in  respect  of  moneys  said 
to  have  been  paid  to  them  by  the  trustees,  and  they  asked  for 
leave  to  appeal  in  order  to  protect  themselves  to  that  extent.  So 
far  as  the  judgment  related  to  £7,600  they  were  content  In 
the  meantime,  however,  the  greater  part  of  that  sum  had  been 
divided  amongst  the  daughters  in  accordance  witli  the  order  of 
the  Supreme  Court.  When  leave  to  appeal  was  given  the  appel- 
lants undertook  not  to  claim  a  refund  of  any  moneys  paid  over 
by  the  trustees  to  any  of  the  daughters  after  7th  March  1907 
and  before  the  notice  of  motion  for  special  leave  was  given  to 
them,  if  this  Court  on  the  hearing  of  the  appeal  should  tliink  it 
just  that  such  moneys  should  not  be  refunded,  and  also  to 
indemnify  the  trustees  against  any  payments  properly  made  by 
them  under  the  order:  cbBeckett  v.  Baclchouse  (2).  The  Court 
think  it  is  just  that  these  moneys  should  not  be  refunded,  and 
that  the  undeiiaking  should  be  given.  The  appellants  must 
indemnify  the  trustees  in  accordance  with  their  undertaking. 
The  costs  of  all  parties  must  be  paid  out  of  the  fund,  as  between 
solicitor  and  client. 

Appeal  allowed.      Order    appealed   fnyin 
varied. 

Solicitors,  for  the  appellants,  Snoivden,  Neave  &  Demaine, 

Solicitors,  for  the  respondents,  Hamilton^  Wynne  &  Riddell] 

Blake  &  RiggalL 

B.  L. 

(1)  IS  Ves.  463.  (2)  4  C.L.R.,  1334,  at  p.  1337. 
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THE  ROYAL  INSURANCE  CO. 
Defendants, 


Respondents. 


ON  appeal  from  the  supreme  court  of 

western  austraua. 


Fin  inguranee — Assigntnent  of  policy  to  morigagte^  Insurable  interest  of  mortgagee —    jj^  q^  q^  j^^ 


New  contract  with  mortgaget — Conditions  precedent  to  action — Subsequent  insur- 
ance by  mortgagor — Notice  of  loss— Suspension  of  right  of  action, 

A  mortgagee,  whether  legal  or  equitable,  has  an  insurable  interest  in  the 
mortgaged  property. 

The  owners  of  certain  property  effected  a  policy  of  fire  insurance  No. 
7213012  for  £650  over  the  property,  and  being  indebted  to  their  bank,  they, 
in  addition  to  depositing  the  deeds  of  the  property  and  the  policy  with  the 
bank»  executed  a  memorandum  indorsed  upon  the  policy  by  which  they  pur- 
ported to  assign  all  their  right,  title  and  interest  in  and  to  tlie  policy  and 
every  renewal  thereof  and  the  moneys  thereby  assured  unto  the  bank  for  and 
OQ  behalf  of  the  bank  to  the  extent  of  their  then  present  and  future  indebted- 
ness to  the  bank,  and  subject  thereto  for  the  benefit  of  themselves.  The 
insurance  company  also  executed  a  memorandum  indorsed  on  the  policy  to  the 
effect  that  the  transfer  by  the  owners  to  the  bank  conferred  on  the  bank 
whatever  rights  might  accrae  to  the  owners  under  the  policy  subject  never- 
theless to  all  the  obligations  and  conditions  of  the  policy.  The  next  renewal 
premium  was  not  paid  when  due,  and  according  to  its  terms  the  policy  there- 
upon expired.  Subsequently  the  premium  was  paid  and  the  agent  of  the  insur- 
ance company  executed  a  document  whereby  he  acknowledged  that  he  had 

received  from  the  owners  and  the  bank  as  mortgagees  the  sum  of for 

premium  deposit  for  the  insurance  of  £660  *'  on  property  as  per  proposal  in  con- 
sideration of  which  such  insurance  is  held  in  force  for  a  period  not  exceeding 
fourteen  days  from  issue  of  this  receipt  subject  to  the  terms  and  conditions  of 


1908. 

Melbourn£» 

Fib,  28 ; 

Afarc^  2,  3,4, 
27. 


Orifflth  O.J., 

Barton, 

O'Connor  and 

HiKsrins  JJ. 


534 


HIGH    COURT 


[1908. 


H.  C.  OF  A. 

190S. 

*■         ' 

Western 

Australia  N 

Bank 

V. 

Royal 

Insurance 

Co. 


the  company 'a  policies  and  to  the  condition  that  the  company  reserves  the  right 
of  rejection  or  alteration  in  the  terms  of  the  insurance  by  notice  to  that  effect 
delivered  or  posted  but  the  insurance  is  held  in  force  pending  any  snch  notice.'* 
This  receipt  was  followed  by  another  by  which  the  agent  of  the  insurance 
company  acknowledged  that  he  had  received  the  premium  for  "  continuance  of 
policy  No.  721.'>012  of  this  company  in  the  name  of"  the  bank,  and  a  similar 
receipt  was  given  for  the  premium  due  the  next  year. 

Heldf  that  a  new  contract  of  insurance  was  created  between  the  bank  and 
the  insurance  company  upon  the  terms  of  the  original  policy  so  far  as  applic- 
able, and  upon  which  the  bank  was  entitled  to  sue  in  its  own  name. 

One  of  the  conditions  of  the  policy  was : — **  The  insured  must  give  notice  to 
the  company  of  any  insurance  or  insurances  made  elsewhere  on  the  property 
hereby  insured  or  on  any  part  thereof  the  particulars  of  which  must  be 
indorsed  on  the  policy  and  unless  such  notice  be  given  and  indorsement  be 
made  the  insured  will  not  be  entitled  to  any  benefit  under  this  policy."  After 
the  assignment  of  the  policy  to  the  bank,  and  after  the  receipts  hereinbefore 
mentioned  had  been  given,  the  owners  insured  the  property  with  another 
company.  In  an  action  by  the  bank  against  the  first  mentioned  insurance 
company  : 

Held,  that  the  bank  was  not  bound  to  give  notice  of  the  second  insurance 
to  the  company  as  a  condition  precedent  to  recovery. 

By  OHffith  C.J.,  Barton  and  O'Connor  JJ.,  on  the  ground  that  the  second 
insurance  was  not  "  on  the  property  "  insured  by  the  bank. 

By  Higgins  J.,  on  the  ground  that  the  condition  required  notice  to  be 
given  only  of  insurances  efifected  by  the  insured. 

By  Griffith  C.J.  on  both  grounds. 

Another  condition  of  the  policy  provided  that : — '*  On  the  happening  of  any 
loss  or  damage  by  fire  to  any  of  the  property  insured  by  this  policy  the 
insured  must  forthwith  give  notice  in  writing  thereof  to  the  company  or  its 
agents  and  within  fifteen  days  at  the  latest  deliver  to  the  company  or  its 
agents  at  his  own  expense  as  particular  a  statement  and  account  as  may  be 
reasonably  practicable  of  the  property  and  the  several  articles  and  matters 
damaged  or  destroyed  by  fire  .  .  .  and  in  default  of  compliance  with  the 
terms  of  this  condition  or  any  of  them  no  claim  in  respect  of  any  such  loss  or 
damage  shall  be  payable  or  sustainable  unless  and  until  such  notice  statement 
account  proofs  and  explanations  and  evidence  respectively  shall  have  been 
delivered  produced  and  given  as  aforesaid  and  such  statutory  declaration  if 
required  shall  have  been  made." 

Held,  that  there  was  no  obligation  on  the  insured  to  give  the  notice,  state- 
ment and  account,  &c.,  therein  referred  to  within  15  days,  but  that  the  con- 
dition merely  suspended  the  right  of  action  until  the  notice,  statement  and 
account,  &c.,  had  been  given. 

Comments  by  Higgins  J.  on  the  maxim  Verba  ehartarwn  fortius  aecipinntur 
contra  pre/erentem. 


5  C.KR.] 


OF  AUSTRALIA. 


535 


Decision  of  Supreme  Court  (The  West  Anatralian  Bank  v.  The  Royal  hmvr-    H.  C.  op  A. 
anct  Co.^  9  W.A.L.R.,  7R),  reveraed.  1^^- 


Appeal  from  the  Supreme  Court  of  Western  Australia. 

An  action  was  brought  in  the  Supreme  Court  of  Western  Aus- 
tralia by  the  Western  Australian  Bank  against  the  Royal  Insur- 
ance Co.,  in  which  the  pleadings  were  as  follow: — 

"Statement  of  Claim. 

"  1.  The  plaintiffs  are  an  incorporated  banking  company  and 
the  defendants  are  an  incorporated  fire  insurance  company  carry- 
ing on  business  in  Western  Australia  and  elsewhere. 

"  2.  By  a  policy  of  insurance  bearing  date  the  10th  April  1899 
made  by  the  defendants  and  numbered  7213012  it  was  witnessed 
that  Henry  William  Taylor  and  Patrick  Connolly  (hereinafter 
called  the  insured)  having  paid  the  defendants  £32  10s.  for 
insuring  against  loss  or  damage  by  fire  as  thereinafter  mentioned 
the  property  therein  described  that  is  to  say  the  Tasmanian  Hotel 
situate  at  South  Boulder  in  the  sum  of  £650  (subject  to  the  said 
hotel  being  used  and  kept  open  as  a  licensed  hotel)  the  defendants 
agreed  with  the  insured  (but  subject  to  the  conditions  on  the 
back  of  the  said  policy  which  were  to  be  taken  as  part  of  the 
policy)  that  if  the  property  should  be  destroyed  or  damaged  by 
fire  at  any  time  between  10th  April  1899  and  10th  April  1900  or 
(in  case  of  a  renewal  of  the  policy)  at  any  subsequent  date  during 
the  period  for  which  the  same  should  have  been  renewed  the 
defendants  would  out  of  their  capital  stock  and  funds  pay  or 
make  good  to  the  insured  the  value  of  the  property  so  destroyed 
or  the  amount  of  such  damage  thereto  to  an  amount  not 
exceeding  £650  and  also  not  exceeding  in  any  case  the  amount  of 
the  insurable  interest  therein  of  the  insured  at  the  time  of  the 
happening  of  such  fire. 

"  3.  The  said  H.  W.  Taylor  and  P.  Connolly  were  at  the  time 
of  the  making  of  the  said  policy  interested  in  the  said  property 
so  insured  as  aforesaid  to  the  amount  insured  thereon. 

"Further  particulars. — The   said   H.  W.  Taylor  and   P. 
Connolly   were   interested  in  the  said  property  as  owners 
thereof. 
"  4.  The  said  policy  was  duly  renewed  from  year  to  year  by 
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H.  C.  OF  A.  the  payment  to  the  defendants  of  the  said  premium  of  £32  10s. 

^^-        to  10th  April  1902. 

Western  "  Further  particulars. — The  said  premium  was  paid  by  the 

^^Bank^^  cheques  of  the  said  H.  W.  Taylor  and  P.  Connolly  drawn  on 

V.  the  plaintiff  bank  by  the  said  H.  W.  Taylor  and  P.  Connolly 

INSDRAMCE  to  the  agcut  of  the  defendant  company  at  Kalgoorlie  on  the 

following  dates: — On  or  about  10th  April  1900;  on   18th 

April  1901. 

"  5.  On  or  about  13th  November  1901  the  said  H.  W.  Taylor 

and   P.  Connolly  duly  assigned  the  said  policy  by  indorsement 

thereon  to  the  plaintiffs  as  mortgagees  as  security  for  their  then 

present  and  future  indebtedness  to  the  plaintifl^ 

"  Further  particulars. — The  then  present  indebtedness  of 

the  said  H.  W.  Taylor  and  P.  Connolly  to  the  plaintiffs  wiis 

the  sum  of  £1863  13s.  9d. 

''6.  Due  notice  of  the  date  and  purport  of  such   assignment 

was  afterwards  given  to  the  defendants  and  on  25th  February 

1902  the  defendants  noted  the  said  transfer  on  the  back  of  the 

said  policy. 

"  Further  particulara — Notice  of  the  said  assignment  was 

given  by  lodging  with  the  agent  of  the  defendants  the  said 

assignment   indorsed    on    the    said    policy    between    13th 

November   1901    and   26th   February  1902.     The  plaintifis 

cannot  now   say   whether  the   said    notice   was  given  to 

the  defendants'  agent  at  Kalgoorlie  or  at  Perth. 

"  7.  The  plaintiffs  duly   renewed  the  said   policy   from   10th 

April  1902  for  one  year  and  again  from  10th  April  1903  for  one 

year  expiring  10th  April  1904  by  paying  to  the  defendants  the 

said  annual  premium  of  £32  10s. 

"  Further  particulars. — The  said  premium  was  paid  by  tlie 
cheques  of  the  said  H.  W.  Taylor  and  P.  Connolly  drawn  on 
the  plaintiffs.  It  was  paid  by  the  said  H.  W.  Taylor  and 
P.  Connolly  on  behalf  of  the  plaintiffs  at  Kalgoorlie  on 
the  following  dates :— On  27th  May  1902 ;  on  2l8t  April 
1903. 
"  8.  On  or  about  16th  December  1903  whilst  the  said  policy 
was  in  full  force  and  effect  and  whilst  the  said  hotel  was  being 
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uaed  and  kept  open  as  a  licensed  hotel  the  same  so  insured  as  H.  C.  ojf  A. 

1008 

aforesaid  was  burnt  down  and  destroyed. 


"9.  The  plaintiffs  were  at  the  time  of  the  said  assignment     Wiestern 
to  them  and  thence  until  and  at  the  time  of  the  said   loss  ^°rJ^^^^ 
interested  in  the  said  property    so  insured    as    aforesaid    as         v- 
mortgagees  to  an  extent  beyond  the  sum  insured  thereon.  Insuranoe 

"Further  particulars. — The  plaintiffs  were  interested  to       '_ 

the  extent  of  £1,863  13s.  9d.  at  the  time  of  the  said 
assignment  and  to  the  extent  of  £1,542  6s.  5d.  at  the  time 
of  the  said  loss  the  said  amounts  being  the  indebtedness 
of  the  said  H.  W.  Taylor  and  P.  Connolly  to  the  plaintiffs 
at  the  said  respective  timea 
''  10.  By  reason  of  the  said  fire  the  plaintiffs  suffered  loss  on 
the  said  property  to  the  amount  insured  thereon  as  aforesaid. 

"  Further  particulara — The  loss  sustained  by  the  plaintiffs 

was  in  the  total  destruction  by  fire  of  the  Tasmanian  Hotel 

and  the  amount  of  such  loss  was  £1,000. 

"  11.  The  plaintiffs  gave  notice  in  writing  of  the  said  loss  to  the 

defendants  and  delivered  to  them  a  statement  and  account  of  the 

property  destroyed  with  the  estimated  value  thereof  at  the  time 

of  the  said  fire  and  also  the  actual  amount  of  loss  occasioned  by 

the  fire  to  the  said  property  estimated  with  reference  to  the  state 

and  condition  and  value  thereof  immediately  before  the  happening 

of  the  said  fire  after  making  proper  deductions  for  depreciation 

in  the  value  of  such  property  from  use  or  otherwise  and  also  a 

statement  of  the  interest  of  the  plaintiffs  therein. 

"  Further  particulars. — The  said  notice  was  given  and  the 
said  statement  delivered  by  the  plaintiffs  to  the  defendants 
on  17th  December  1904 — 
"(a)  The  actual  loss  to  the  said  property  was  £1,000  and 

over. 

"  (6)  The  interest  of  the  plaintiffs  was  that  at  the  time  of 

the  said  fire  the  plaintiffs  had  a  lien  over  the  said 

building  and  policy  as  mortgagees  of  the  said  H.  W. 

Taylor  and  P.  Connolly. 

**  12.  A  difference  having  arisen  between  the  defendants  and  the 

plaintiffs  as  to  the  amount  of  the  alleged  loss  by  fire  the  same 

was  referred  to  arbitration  as  provided  by  the  14th  condition  of 
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H.  C.  OF  A.   the  said  policy  and  by  an  award  of  the  arbitrators  duly  appointed 

J  WO.        y^y   y^^   parties   dated   4th   December    1905   the   said  loss  was 

Western    ascertained  and  awarded  to  be  the  sura  of  £700. 

^^B^*N^^^^       *  ^^*  ^^^  conditions  have  been  performed  and  all  things  have 

r.  happened  and  all  times  elapsed  necessary  to  entitle  the  plaintiflTs 

Insurance   to  be  paid  the  sum  insured  on  the  said  policy  but  the  defendants 

^'         have  not  paid  the  same  or  any  part  thereof. 

"  Further  particulars. — The  conditions  performed  things 
happened  and  times  elapsed  are  as  follow : — 

"  The  premium  payable  under  the  said  policy  was  from 

time  to  time  actually  paid  and  the  receipts  therefor 

issued    from   the   defendants'   office   as  provided  by 

condition  4  indorsed  on  the  said  policy. 

"  Notice  of  the  assignment  of  the  said  policy  from  the 

said  H.  W.  Taylor  and  P.  Connolly  to  the  plaintiff's 

was  given  to  the  defendants  and  the  subsistence  of  the 

said  policy  in  favour  of  the  plaintiffs  was  declared  by 

a  memorandum    indorsed   thereon  and  signed  by  a 

duly  authorized  person  on  behalf  of  the  defendants 

as   required   by   condition   5    indorsed   on    the  said 

policy. 

"  The  said  hotel  was  burnt  down  and  destroyed  while  the 

said  policy  was  in  full  force  and  effect  and  while  the 

said  hotel  was  being  used  and  kept  open  as  a  licensed 

hotel. 

"  On   the   happening   of   the   loas   by  fire  notice  thereof 

in  writing  was  given  and  a  statement  and  account  of 

the  property  destroyed  by  fire  was  delivered  to  the 

defendants  or  their  agents  as  required  by  condition  6 

indorsed  on  tlie  said  policy. 

*'  A  difference  having  arisen  between  the  defendants  and 

the  plaintiffs  as  to  the  amount  of  the  loss  by  fire  such 

difference  was  referred  to  arbitration  as  provided  by 

condition  14  of  the  said  policy.     Arbitrators  were 

duly  appointed  and  the  amount  of  the  said  loss  was 

ascertained  and  this  action  was  commenced  within 

six  calendar  months  next  after  the  delivery  of  the 

award. 
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"  The  plaintiffs  claim  £478  18s.  lid.  (being  thirteen-nineteenths    ».  C.  of  a. 

1908 

of  £700)  under  the  said  policy  and  interest  thereon  from  14tli        ^^^^^ 

December  1904  to  judgment  at  the  rate  of  £8  per  centum  per     Western 

>i  Australian 

annum.  Bank 

"  Statement  of  Defence.  ^  '^• 

Royal 
"  1.  The   defendants   admit   paragraphs   1,   2   and   4   of   the    Insurance 

statement  of  claim.  L 

"  2.  The  defendants  do  not  admit  the  allegations  contained  in 

paragraph  3  of  the  statement  of  claim. 

"  3.  The  defendants  deny  : — 

"  (a)  That  on  or  about  13th  November  1901  H.  W.  Taylor 
and  P.  Connolly  assigned  the  policy  by  indoi-sement 
thereon  to  the  plaintiffs  as  mortgagees  as  security  for 
their  then  present  and  future  indebtedness  to  the 
plaintiffs  or  at  all. 

"(b)  That  due  notice  of  the  date  and  purport  of  such 
alleged  assignment  was  afterwards  given  to  the 
defendants  and  that  on  25  th  February  1902  or  on  any 
other  day  the  defendants  noted  the  said  transfer  on 
the  back  of  the  policy. 

"(c)  That  the  plaintiffs  duly  renewed  the  policy  from  10th 
April  1902  for  one  year  and  again  from  10th  April 
1903  for  one  year  expiring  10th  April  1904  by  pay- 
ing to  the  defendants  the  annual  premium  of  £32  10s. 
The  defendants  say  that  if  the  said  policy  was  renewed 
(which  is  not  admitted)  it  was  renewed  by  the  said 
H.  W.  Taylor  and  P.  Connolly  only. 

"(d)  That  the  plaintiffs  were  at  the  time  of  the  alleged 
assignment  of  the  policy  to  them  and  until  and  at  the 
time  of  the  said  alleged  loss  interested  in  the  property 
insured  as  mortgagees  or  at  all  to  an  extent  beyond 
the  sum  insured  thereon  or  in  any  other  sum. 

"  (e)  That  by  reason  of  the  alleged  fire  the  plaintiffs  suf- 
fered loss  on  the  said  property  to  the  amount  insured 
thereon  or  to  any  other  amount  or  at  all. 

"(/)  That  the  plaintiffs  gave  notice  in  writing  of  the  said 
alleged  loss  to  the  defendants  and  delivered  to  them 
a  statement  and  account  of  the  property  alleged  to 
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have  been  destroyed  with  the  estimated  value  thereof 
at  the  time  of  the  alleged  fire  and  also  the  actual 
amount  of  the  loss  occasioned  by  the  fire  to  the  said 
property  and  also  a  statement  of  the  interest  therein 
of  the  plaintiffs 
"  (g)  That  a  difference  having  arisen  between  the  defend- 
ants and  the  plaintiffs  as  to  the  amount  of  the  alleged 
loss  by  fire  the  same  was  referred  to  arbitration  as 
provided  by  the  14th  condition  of  the  policy  and  that 
by  an  award  of  the  arbitrators  the  loss  was  ascer- 
tained and  awarded  to  be  the  sum  of  £700. 
"(A)  That  all  conditions  have  been  performed  and  all 
things  have  happened  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  be  paid  the  sum  insured  on 
the  said  policy  or  any  other  sum. 
"  (^)  That  the  defendants  are  indebted  to  the  plaintiffs  in 
the  sum  of  £478  8s.  lid.  or  any  part  thereof  or  in 
any  other  sum  at  all. 
"  4.  The  defendants  do  not  admit  the  allegations  contained  in 
paragi*apli  8  of  the  statement  of  claim. 

"  6.  The  defendants  say  that  the  plaintiffs  were  not  the  insured 
under  the  said  policy  and  that  the  plaintiffs  were  not  insured 
against  loss  or  damage  under  the  said  policy  or  at  all. 

"  6.  If  the  policy  was  assigned  by  H.  W.  Taylor  and  P.  Con- 
nolly to  the  plaintiffs  (which  is  denied)  the  defendants  did  not 
agi'ee  to  any  such  assignment. 

"  7.  The  plaintiffs  had  not  at  the  time  of  the  alleged  fire  and 
have  not  now  an  insurable  interest  in  the  subject  matter  of  the 
said  insurance  or  in  the  said  policy, 

"  8.  The  plaintiffs  did  not  sustain  any  loss  or  damage  by  the 
alleged  damage  or  destruction  of  the  property  by  fire. 

"  9.  The  plaintiffs  are  not  entitled  to  institute  or  maintain  any 
action  or  claim  against  the  defendants  in  respect  of  the  said 
policy. 

''  1 0.  The  plaintiffs  were  not  and  are  not  claimants  entitled  to 
call  upon  the  defendants  to  proceed  to  arbitration  under  condition 
14  indorsed  on  the  said  policy  nor  has  any  arbitration  been  held 
nor  the   amount  of  alleged  loss  or  damage  been  referred  to 
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arbitration  in  accordance  with  the  said  condition  14  which  is  a  H.  C.  of  a. 

condition  precedent  to  the  commencement  or  maintenance  of  any       ^ [^ 

action  against  the  defendants.  Western 

"  11.  The  policy  was  subject  to  conditions  precedent  (numbered  ^^™^"^^ 
6)  that  upon  the  happening  of  any  loss  or  damage  by  fire  to  the  ^• 

property  insured  the  insured  must  forthwith  give  notice  in  writing  Insurance 

Co 

thereof  to  the  defendants  and  within  fifteen  days  at  the  latest       '_ 

deliver  to  the  company  at  the  expense  of  the  insured  as  particular 
a  statement  and  account  as  might  be  reasonably  practicable  of 
the  property  damaged  or  destroyed  by  fire  and  of  the  actual 
amount  of  loss  or  damage  occasioned  by  fire.  These  conditions 
were  not  complied  with. 

*'12.  The  policy  was  subject  to  a  condition  (numbered  11)  that 
the  insured  must  give  notice  to  the  defendants  of  any  insurance 
made  elsewhere  on  the  property  insured  the  particulars  of  which 
most  be  indorsed  on  the  policy  and  that  unless  such  notice  be 
given  and  indorsement  be  made  the  insured  would  not  be  entitled 
to  any  benefit  under  the  policy.  The  insured  under  the  said 
policy  or  alternatively  H.  W.  Taylor  and  P.  Connolly  made  an 
additional  insurance  on  the  property  insured  with  the  Commercial 
Union  Assurance  Company  Ltd.  in  the  sum  of  £300  but  no  notice 
thereof  was  given  to  the  defendants  nor  were  the  particulars  of 
sach  additional  insurance  indorsed  on  the  policy.  The  plaintiffs 
&re  by  reason  of  the  said  condition  and  the  matters  aforesaid  not 
entitled  to  any  benefit  under  the  said  policy. 

"13.  Alternatively  the  defendants  say  that  if  the  plaintiffs  are 
entitled  to  any  benefit  under  the  policy  (which  is  denied)  or  to 
bring  or  maintain  this  action  in  respect  thereof  (which  is  denied) 
the  defendants  claim  instead  of  paying  the  sum  of  £478  18s.  lid. 
to  the  plaintiffs  in  money  the  right  to  exercise  the  option  to 
reinstate  or  replace  the  property  alleged  to  have  been  damaged 
or  destroyed  or  any  part  thereof  pursuant  to  the  condition  9 
indorsed  on  the  said  policy." 

"  Reply. 

"  The  plaintiffs  say  that — 

*'  1.  Except  as  to  paragraphs  11,  12  and  13  of  the  defence  they 
join  issue  thereon  save  in  so  far  as  the  same  contains  admissions 
of  the  plaintiffs'  statement  of  claim. 
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H.  C.  OF  A.       "2.  As    to    paragraph    11    of    the    defence    the    conditions 
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(numbered  6)   indorsed   on   the   said   policy   are  not  conditious 

WtaTERN    precedent   and   they   complied   therewith    before   bringing  this 

^""hA^K^'''  a<^tion.     They  will  contend  that  the  effect  of  the  said  conditions 

^'  (only  portions  whereof  are  set  out  in  paragraph  11  of  the  defence) 

Insurance    is  merely  to  postpone  the  right  of  payment  until  complied  with. 

'  "  3.  As  to  paragraph  12  of  the  defence  they  were  the  insured 

under  the  said  policy  and  deny  that  as  such  insured  they  made 

any   additional    insurance   on    the   same   property    within  the 

meaning  of  condition  11  indorsed  on  the  said  poliC3\ 

"  4.  As  to  paragi^ph  18 — (a)  The  defendants  never  elected  to 
reinstate  the  said  property  and  the  same  has  been  rebuilt  by  the 
said  H.  W.  Taylor  and  P.  Connolly. 

"  (h)  The  defendants  ought  not  now  to  be  admitted  to  claim 
the  right  to  exercise  the  option  to  reinstate  the  property  destroyed 
or  any  part  thereof  pursuant  to  condition  9  indorsed  on  the  said 
jK)licy  because  they  always  wrongfully  denied  their  liability  and 
wrongfully  refused  to  admit  any  claim  in  respect  of  the  said  loss. 
(c)  The  defendants  abandoned  their  right  to  reinstate  the 
property  by  repudiating  all  liability  under  the  said  policy. 

"  Further   particulars. — The  present  building  is  of  brick. 

Re-building     commenced    14th    July    and    finished     29th 

September  1904," 

In   addition    to   the   conditions   set   out  in  the  judgment  of 

Griffith  C.J.  hereunder,  there  were  indorsed  on  the   policy  the 

following  conditions  (inter  alia) : — 

"  1.  Any  material  misdescription  of  any  of  the  pix)p€rty 
proposed  to  be  liereby  insured  or  of  any  building  or  place  in 
which  property  to  be  so  insured  is  contained  or  any  omission  to 
disclose  the  existence  of  any  hazardous  trade  or  of  any  apparatus 
in  such  building  or  place  in  or  by  which  heat  is  produced  other 
than  grates  in  common  domestic  fire-places  with  brick  or  stone 
chinmeys  and  any  mis-statement  of  or  omission  to  state  any 
fact  material  to  be  known  for  estimating  the  risk  whether  at  the 
time  of  effecting  the  insurance  or  afterwards  renders  this  policy 
void  as  to  the  property  affected  by  such  misdescription  mis- 
statement or  omission  respectively  and  any  matter  referred  to 
in  the  proposal  form  shall  be  deemed  material  and  such  proposal 
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shall  in  all  cases  be   deemed  to  be  made  by   the   insured   and  R-  C-  <>'  -^• 

throughout   these   conditions   the    stipulations    provisions    and       ^ ]^ 

requirements   applicable  to  loss  on  property  shall  also  be  deemed  Westkrn 

to  apply  in  the  case  of  any  insurance  on  rent.  bTnk^^^ 

"  4.  No  insurance  proposed  to  the  company  is  to  be  considered  ^- 

•  1       -vx  •         I*  Royal 

m  force  until  the  premium  be  actually  paid.     No  receipts  for  any    Insurance 

premiums  of  insurance  shall  be  valid  or  available  for  any  purpose        '_ 

except  such  as  are  printed  and  issued  from  the  company's  office 
and  signed  by  one  of  the  clerks  or  duly  authorized  agents  of  the 
company  and  any  condition  or  proviso  contained  in  indorsed 
upon  or  referred  to  in  any  such  receipt  shall  be  taken  as  part  of 
this  policy. 

*'  5.  This  policy  ceases  to  be  in  force  as  to  any  property  hereby 
insured  which  shall  pass  from  the  insured  to  any  other  person 
otherwise  than  by  will  unless  notice  thereof  be  given  to  the  com- 
pany and  the  subsistence  of  the  insurance  in  favour  of  such  other 
person  be  declared  by  a  memorandum  indorsed  hereon  and  signed 
by  some  duly  authorized  person  on  behalf  of  the  company  or  if 
the  same  become  the  subject  of  a  contract  of  sale  or  if  there  may 
be  any  change  in  the  nature  of  the  interest  of  the  insured  in  such 
property. 

"  12.  If  at  the  time  of  any  loss  or  damage  by  fire  happening 
to  any  property  hereby  insured  there  be  any  other  subsisting 
insurance  or  insurances  whether  effected  by  the  insured  or  by 
any  other  person  covering  the  same  property  this  company  shall  not 
be  liable  to  pay  or  contribute  in  respect  of  such  loss  or  damage 
more  than  its  proportion  rateably  with  the  amount  of  such  otlier 
insurance  of  such  loss  or  damage. 

"  13.  In  all  cases  where  any  other  subsisting  insurance  or  insur- 
ances whether  effected  by  the  insured  or  by  any  other  person  on 
any  property  hereby  insured  either  exclusively  or  together  with 
any  other  property  shall  be  subject  to  average  the  insurance  on 
such  property  under  this  policy  shall  be  subject  to  average  in  like 
manner." 

The  other  material  facts  are  sufficiently  set  out  in  the  judg- 
ments hereunder. 

The  action  was  tried  before  Parker  C.J.  who  gave  judgment 
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H.  C.  OF  A.  for  the  plaintiffs  for  £478  18s.  lid.,  and  interest  thereon  at  8  per 

1008 

cent,  per  annum  to  8th  December  1905,  with  costa 
WS8TERN        From  this  judgment  the  defendants  appealed  to  the  Full  Court, 
^^^Ba^"^^  which  allowed  the  appeal,  directed  the  judgment  for  the  plaintiffs 

_  »-•  to  be  set  aside  and  ludfimaent  to  be  entered  for  the  defendants 

Royal  .  . 

Insurancb   with  costs:  West  Atvstralian  Bank  v.  Royal  Iix^urance  Co.  (1). 

'_  From  this  judgment  the  plaintiffs  now  appealed  to  the  Hi^ 

Court. 

Irvine  K.C.  (with  him  Coldham),  for  the  appellants.      Either 
the   appellants  were   the   insured  under  the  original   policy  or 
there  was  a  novation.      The  appellants  were  to  get  the  policy 
money  if  a  fire  occurred,  and  were  responsible  for  the  premiums. 
The  appellants  have  an  insurable  interest.     Although  this  is  a 
contract  of  indemnity,  the  appellants,  as  mortgagees  w^ho  had 
insured,  are  entitled  to  be  compensated  in  respect  of  the  whole 
property  insured,  and  not  merely  in  respect  of  their  interest  in 
it  as  mortgagees  :  See  North  British  and  Mercantile  Insurance 
Co,  V.  London, Liverpool,  and  Olobe  Insurance  Co.  (2);  CasteUain 
V.  Preston  (3) ;  Irving  v.  Richardson  (4).   The  mortgagee,  mort- 
gagor, and  insurer  may  agree  to  any  contract  they  like  as  to 
insurance.      The  indorsement  on  the  policy  is  an  assent  by  the 
respondents  to  the  assignment,  and  not  merely  a  promise  by  the 
respondents  to  pay  to  the  appellants  the  insurance  moneys  that 
may  become  due  under  it,  and  the  appellants  became  the  insured : 
Ellis  V.  Insurance  Company  of  North  America  (5).   The  receipts 
for  premiums  show  that  there  was  a  new  contract  of  insurance. 
Each  of  those  receipts  shows  a  renewal  of  a  policy  as  to  which 
the  appellants  are  the  insured.     The  policy  will  be  read  most 
strongly  against  the  respondents :  North  British  and  Mercantile 
Insurance  Co.  v.  London,  Liverpool,  and  Globe  Insurance  Go. 
(6) ;  Broom's  Legal  Maxims,  7th  ed.,  p.  444 ;  Fowhes  v.  Manchester 
and  London  Assurance  and  Loan  Association  (7);  Braunstdn 
v.  Accidental  Death  Insurance  Co.  (8). 

(1)  9  \V.A.L.R.,  78.  (5)  32  Fed.  Rep,,  646. 

(2)  5  Ch.  D.,  569,  at  p.  583.  (6)  5  Ch.  D.,  669. 

(3)  11  Q.B.D.,  380,  at  p.  397.  (7)  3  B.  &  S.,  917. 

(4)  1  Moo.   &  R.,  153;  2  B.  &  Ad.,  (8)  1  B.  &  S.,  782. 
193. 
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[HiooiNS  J.  referred  to  Norton  on  Deeds,  p.  118.]  H.  C.  of  a. 

The  Court  will  struggle  against  a  general  and  literal  meaning       ^^ 
of  such  words  as  are  in  clause  11  of  the  conditions  of  the  policy :     western 
Anderson  v.  Fitzgeiuld  (1).    That  clause  refers  to  insurances  ^^gf^"^'' 
effected  by  the  insured,  and  not  to  those  effected  by  anyone  else.  ^' 

At  any  rate,  it  does  not  refer  to  insurances  of  which  the  insured    Insprakce 

has  no  notice.     As  to  clause  6,  the  respondents  cannot  now  rely       '_ 

on  it  because  they  repudiated  any  liability  before  the  time  when 
notice  was  to  be  given,  and  the  clause  is  too  uncertain  in  its 
meaning  for  the  respondents  to  gain  any  advantage  from  it.  See 
Bnnyon  on  Fire  Insurance^  5th  ed.,  p.  216;  Weir  v.  Northern 
Counties  of  England  Insuran^ie  Co.  (2).  It  is  sufficient  under 
that  clause  if  the  particulars  required  by  it  are  given  before  trial : 
Gixin  V.  Colonial  Inev^rance  Co,  of  New  Zealand  (3) ;  Davis  v. 
Xational  Fire  and  Marine  Insurance  Office  of  New  Zealand  (4). 

Mitchell  K.C.  (with  him  Downing),  for  the  respondents.  The 
effect  of  the  assignment  was  not  to  assign  the  policy  but  to 
assign  certain  rights  Taylor  and  Connolly  had  under  it,  and  that 
is  all  that  the  respondents  assented  to. 

[HiGGiNS  J.  referred  to  Crossley  v.  Olasgoiv  Life  Assurance  Co 
(5) ;  Ettersluink  v.  Dunne  (6).] 

The  appellants  had  only  an  equitable  mortgage  and  their 
insurable  interest  was  limited  to  the  amount  from  time  to  time 
due  from  the  mortgagors.  If  the  fire  had  occurred  while  the 
mortgagors'  account  was  in  credit,  the  appellants  would  have 
had  no  insurable  interest.  What  the  parties  intended  was 
that  the  appellants  should  get  a  security  to  the  extent  of  their 
debt,  but,  subject  to  that,  the  insurance  was  to  be  for  the  benefit 
of  the  moitgagors.  There  was  no  novation,  for  there  is  no 
evidence  of  consent  of  all  Hie  parties.  The  policy  after  the 
ftssignment  was  not  a  new  contract.  An  acceptance  in  the  form 
used  here  is  a  renewal  only.  If  this  had  been  a  new  contract  a 
higher  stamp  duty  would  have  been  payable :  Stamp  Act  1882 
(46  Vict.  No.  6,)  sees.  5,  13,  60;  Stamp  Act  Amendment  Act 

(1)  4  H.L.C.,  484.  (4)  10  N.S.  W.L.R.  (L.),  90. 

(5)  4  L.R.  Ir.,  689.  (5)  4  Ch.  D.,  421. 

13)  2  Q.L  J.,  53.  (6)  6  V.L.K.  (E.),  99. 
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H.  C.  OF  A.  1902   (2  Ed.  VII.  No.  21).     There   was  no   evidence   that  the 

payment  of  premiums  by  Taylor  and  Connolly  was  with  the 

Wbstkrn    authority   of   the   appellants   or   was   ratified   by   them.      See 

^^Bakk^^  -Bu/aio  Steam  Engine  Works  v.  Sun  Mutual  Insurance  Co,  (1); 

"•  State  Mutual  Fire  Insurance  Co.  v.  Roberts  (2).     Whether  the 

Royal  .  ^   ^ 

Insurance   appellants   became  the  insured  or  not,  Taylor  and  Connolly  did 

'_       not  cease  to  be  the  insured,  for  the  person  who  can  sue  in  law  is 

not  the  only  person  who  can  be  the  insured. 

Assuming  the  appellants  are  the  insured  and  not  Taylor  and 
Connolly,  then  under  clause  11  the  applicants  should  have  given 
notice  of  the  second  insurance.  The  reason  for  that  clause  is  to 
enable  the  respondents  to  get  out  of  the  risk  if  they  think  fit : 
Sinnamon  v.  New  Zealand  Insurance  Co.  (3).  That  reason 
would  apply  in  the  case  of  a  second  insurance  by  the  mortgagor 
when  the  first  was  by  the  mortgagee. 

[Griffith  C.J. — That  clause  may  refer  to  policies  already 
existing.] 

That  case  is  covered  by  clause  1. 

[Griffith  C.J.  referred  to  Queen  Insurance  Co.  v.  Parsons  (4).] 

Clause  11  requires  notice  of  all  policies  of  which  the  insured 
knows:  Harris  v,  Ohio  hisvurance  Co.  (5);  Stacey  v.  Franklin 
Fire  Insurance  Co.  (6). 

[HiGGiNS  J.  referred  to  uEtna  Fire  Insurance  Co.  v.  Tyler  (7).] 

The  appellants  knew  of  this  second  policy  and  had  control 
over  it,  for  it  was  entered  in  their  securities  book  and  they  had 
a  lien  over  it.  See  also  Carpenter  v.  Providence  Washington 
l7isurance  Co.  (8);  Ebsworth  v.  Alliance  Marine  Insurance  Co. 
(9) ;  Bunyon  on  Fire  Insurance,  5th  ed.,  p.  383.  The  policy  of 
which  the  insured  must  give  notice  is  one  of  which  they  have 
knowledge  and  which  eflfects  the  danger  against  which  clause  11 
is  intended  to  guard. 

[Griffith  C.J.  referred  to  Foster  v.  Equitable  Mutiuil  Fire 
Insurance  Co.  (10).] 


(1)  17N.Y.  St.  R.,401. 

(2)  31  Pa.  St.  R.,  438. 

(3)  8Q.L.T..  144. 

(4)  7  App.  Gas.,  96. 
(o)  5  Ohio  St.  R.,  467. 

(6)  2  Watts  &  Sergeant  (Pa.),  506. 


(7)  16    Wendell    (N.Y.),    3S5 ;    30 
Amer.  Dec,  90. 

(8)  16  Peters,  495. 

(9)  L.R.  8  C. P.,  696. 

(10)  2  Gray  (Mass.),  216. 
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As  to  clause  6  no  aniendment  to  raise  a  plea  of  waiver  should  ^-  C.  of  A. 
now   be   allowed.      The   clause   must  be  interpreted   reddendo 
singula  sinoulis.     The  fact  that  the  respondents  said  they  would 
not  pay  does  not  excuse  the  appellants  from  complying  with  the 
clause.     Compliance  with  the  clause  within  15  days  of  the  fire  is 
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a  condition  precedent  to  recovery  under  the  policy.     See  Trask    Insuhancb 

V.  State  Fire  aiul  Marine  Inmirance  Co.  of  Pennsylvania  (1) ;       '_ 

FrieiTunisdorf  v.  Watertoivn  Insurance  Co.  (2). 


Irvine  K.C.,  in  reply,  referred  to  Lazancs  v.  Cmninomuealth 
Insurance  Co.  (3)  ;  Bunyon  on  Fire  Insurance,  5th  ed.,  p.  375. 

Cur.  adv.  vult. 


The  following  judgments  were  read  : — 

Griffith  C.J.  This  action  in  its  original  form  was  an  action 
by  the  appellants  claiming  to  be  assignees  of  a  policy  of  fire 
insurance  effected  in  April  1899  by  H.  W.  Taylor  and  P.  Connolly 
with  the  respondents.  During  the  progress  of  the  case,  however, 
it  became  apparent  that  the  real  nature  of  the  plaintifis*  claim, 
if  any,  was  in  respect  of  a  contract  of  insurance  between 
themselves  and  the  defendants,  the  terms  of  which  were  to  be 
found  by  reference  to  Taylor  and  Connolly  s  policy.  No  formal 
amendment  of  the  pleadings  was  asked  for,  but  the  case  was 
contested,  and  evidence  was  adduced,  upon  this  footing. 

Various  defences  were  set  up.  The  defendants  denied  the 
plaintiffs'  right  to  sue  as  assignees  of  the  policy,  and  denied  that 
any  fresh  contract  had  been  established.  They  also  denied  the 
existence  of  any  insurable  interest  in  the  plaintiffs  at  the  time 
of  the  loss.  They  also  alleged  failure  to  comply  with  two 
conditions  of  the  policy,  viz.,  condition  6,  relating  to  notice  and 
proof  of  loss,  and  condition  11,  requiring  the  insured  to  give 
notice  to  the  defendants  of  "  any  insurance  made  elsewhere  on 
the  property." 

The  facts  of  the  case,  except  on  one  point,  appear  to  be  free 
from  doubt.     The  policy,  which  was  for  £650  upon  a  building  at 


March  27. 


(1)  29P«.  St.  R.,  198. 

(2)  I  Fed.  Rep. ,  68. 


(3)  2  Hare  and  Wallace's  Amciicau 
Leading  Cases,  797,  at  p.  825. 


548  HIGH    COURT  [1908. 

H.  C.  OF  A.  Kalgoorlie,  was  effected  by  Taylor  and  Connolly,  the  insured,  on 

^       10th  April  1899,  and  was  to  continue  in  force  tiU  10th  April  1900, 

Western    and  so  from  year  to  year  so  long  as  the  annual  premium  was  paid. 

^''hA^K^''  In  1901  the  plaintiffs  were  Taylor  and  Connolly's  bankers.    On 

^'  1st  February  and  23rd  August  in  that  year  they  executed  in 

Insurance   favour  of  the  plaintifiis  two  instruments  called   "  general  hens, 

1.       by  which  they   charged   to   the   extent  of   their  indebtedness, 

Griffith  C.J.    loiter  alia,  all  fire  policies  and  all  property  real  and   personal 

evidenced   by   any   documents   which    had   been   or   might   be 

deposited   with   the   plaintiffs  by  them,  or  which  belonging  to 

them  might  come  into  the  custody  of  the  plaintiffs.     On  13th 

November  1901  Taylor  and  Connolly  executed  a  memorandum 

(indorsed  upon  the  policy  of  April  1889)  in  the  following  terms:— 

"  For  valuable   consideration  we  hereby  assign  all  our  right 

title  and  interest  in  and  to  the  within  policy  and  every 

renewal  thereof  and  the  moneys  thereby  assured  unto 

the  Western  Australian  Bank  for  and  on  behalf  of  the 

said   Bank  to  the   extent  of  our  present   and   future 

indebtedness  to  the  said  Bank  and  subject  thereto  for 

the  benefit  of  us  the  transferors.     The  receipt  of  the 

said  Bank  to  be  a  full  discharge  for  the  said  moneys. 

"  Dated  at  Kalgooriie  the  13th  day  of  November  1901." 

The  policy  had  apparently  been  previously  deposited  with  the 

plaintiffs.     On   25th   February   1902   the   defendants   by  their 

agent  executed  a  memorandum  (also  indorsed  on  the  policy)  as 

follows : — 

"Perth   25th   February   1902.      The  transfer  of  the  13th 
November  1901  confers  on  the  Western  Australian  Bank 
whatever  rights  may  accrue  to  Henry  William  Taylor 
and  Patrick  Connolly  under  this  policy  subject  never- 
theless  to  all   the  obligations  and  conditions  of  this 
policy." 
At  this  time  the  premium  for  the  year  ending  10th  April  1902 
had  been  duly  paid.     The  plaintiffs'  claim  as  assignees  was  founded 
upon  these  two  documents.     The  Supreme  Court  were  of  opinion 
that  they  did  not  operate  to  confer  on  the  bank  a  right  to  sue  in 
their  own  name,  and  this  view  was  not  contested  before  us. 
The  renewal  premium  due  on  10th  April  1902  was  not  paid, 
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and  the  policy,  according  to  its  terms,  thereupon  expired.  On 
22nd  May  1902  the  defendants'  agent  at  Kalgoorlie  signed  a 
document  in  the  following  form : — 

"Royal  Insurance  Company 

(Western  Australian  Branch) 

253  St.  George's  Terrace,  Perth. 
Kalgoorlie  (c)  Agency,  22nd  May  1902. 
"  No.  533. 

"  Received  from  Connolly  and  Taylor  and  the  W. A.  Bank  as 
mortgagees  on  account  of  the  Royal  Insurance  Company  the  sum 

of for  premium  deposit  for  the  insurance  against  fire  of  six 

hundred  and  fifty  pounds  on  property  as  per  proposal  in  con- 
Kideration  of  which  such  insurance  is  held  in  force  for  a  period 
not  exceeding  fourteen  days  from  issue  of  this  receipt  subject  to 
the  terms  and  conditions  of  the  company's  policies  and  to  the 
condition  that  the  company  reserves  the  right  of  rejection  or 
alteration  in  the  terms  of  the  insurance  by  notice  to  that  effect 
delivered  or  posted  but  the  insurance  is  held  in  force  pending 
such  notice.  Further  acceptance  of  the  proposal  will  be  notified 
by  the  issue  of  receipt  by  the  Perth  oflSce. 

"  Premium  £32  10s.  G.  W.  A.  Cross,  Agent." 

It  is  to  be  noted  that  this  document  is  not  in  the  form  used  for 
a  receipt  for  a  premium  upon  an  existing  policy,  but  is  a  form 
apt  for  a  receipt  given  by  an  agent  for  money  paid  upon  a  pro- 
posal to  effect  a  new  insurance,  which  proposal  may  or  may  not  be 
accepted  by  the  principal — which,  indeed,  was  in  law  the  real 
nature  of  the  transaction.  This  provisional  receipt  was  followed 
on  27th  May  1902  by  another  in  these  woixis : — 

"  Receiv^ed  the  undermentioned  premium  for  the  continuance 
of  policy  No.  7213012  of  this  company  in  the  name  of  Western 
Australian  Bank  inl^uring  the  sum  of  £650  for  12  months  from 
10th  April  1902  to  10th  April  1903  at  four  o'clock  in  the  after- 
noon. 

**  This  receipt  shall  not  be  valid  until  countersigned  by  the  duly 
authorized  agent  of  the  company  at  Kalgoorlie. 

"  Premium  £32  10s.  A.  W.  Pike,  Local  Manager. 

per  W.  E.  H. 
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H.  C.  OF  A.       "  Countersigned  at  Kalgoorlie  this  twenty-seventh  day  of  May 
^        1902.  G.  W.  A.  Cross,  Agent." 

Western-        A  receipt  in  similar  terms  was  given  for  the  premium  due  in 

AUSTRALIAN  ^     ;i  1903. 
Bank  ^ 

V.  The  plaintiffs  contend  that  the  effect  of  these  documents  was 

T^oyal 

Insurance    to   create   a   new  contract  of  insurance  between  them  and  the 
^'         defendants  upon  the  terms  of  the  original  policy  so  far  as  applic- 

orifflth  C.J.  able.  The  Supreme  Court  rejected  this  argument  on  the  ground, 
as  I  understand  them,  that  this  was  not  the  intention  of  the 
parties.  There  was  no  evidence  beyond  the  documents  them- 
selves to  show  the  intention  of  the  parties.  Such  evidence,, 
indeed,  if  given,  could  only  be  used  to  show  that  the  documents 
were  not  intended  to  have  a  contractual  effect  at  all — not  to 
qualify  the  nature  of  the  contract,  if  any,  disclosed  by  them. 

In  my  opinion  these  receipts,  properly  construed,  establish  a 
new  contract  between  the  plaintiffs  and  the  defendants  upon 
which  the  former  are  entitled  to  sue  in  their  own  name.  It  was 
contended  before  us  that  from  this  point  of  view  the  receipt  of  May 
1902  ought  under  the  Western  Australian  Stamp  Act  to  have 
been  stamped  as  a  policy.  Probably  this  is  so,  but,  if  the  point 
had  been  taken  before  the  trial  Judge,  he  could  under  the  Act 
liave  allowed  it  to  be  stamped  then  and  there,  and  it  is  too  late 
now  to  raise  such  an  objection. 

I  turn  to  the  other  defences,  as  to  which  we  have  not  the 
advantage  of  knowing  the  view  of  the  learned  Judges  of  the 
Full  Court. 

The  objection  that  the  plaintiffs  had  no  insurable  interest  can- 
not be  sustained.  There  is,  I  think,  no  doubt  that  under  English 
law  a  mortgagee  has  an  insurable  interest  in  the  mortgaged 
property,  w^hether  the  mortgage  is  legal  or  equitable.  (See  per 
Bowen  L.J.  in  Castellain  v.  Preston  (1)  ). 

Difficult  questions,  not  solved  by  any  English  decision,  may 
arise  with  respect  to  the  extent  of  his  insurable  interest,  whether 
it  is  co-extensive  with  the  value  of  the  property  or  only  with  the 
amount  due  on  the  mortgage  at  the  date  of  the  loss,  or  even  a 
less  sum.  It  is  sufficient  to  say  that  they  do  not  arise  in  the 
present    case,    since    the    debtors,   Taylor  and   Connolly,  were 

(1)  11  Q.B.D.,  380,  at  p.  398. 
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indebted    to  the  plaintiffs  at  the   time   of   the   fire   in   a   sum   H.  C.  of  A. 

1 908 

exceeding  the  amount  of  the  policy.  ^^J 

I  will  deal  next  with  the  defence  raised  under  condition  11,     Western 
which   is   as  follows :—"  The  insured  must  give  notice  to  the  ^^^rNK^'''' 
company  of  any  insurance  or  insurances  made  elsewhere  on  the  ^' 

property  hereby  insured  or  on  any  part  thereof  the  particulars  of    Insurance 

which  must  be  indorsed  on  the  policy  and  unless  such  notice  be       '_ 

given  and  indorsement  be  made  the  insured  will  not  be  entitled    ^^^^^  CJ- 
to  any  benefit  under  this  policy." 

It  appears  that  on   18th   June   1903   Taylor  and  Connolly 
effected  a  policy  in  their  own  name  upon  the  same  property  with 
the  Commercial  Union  Assurance  Company  for  £300,  and  that  no 
notice  of  this  policy  was  given  by  the  bank  to  the  defendants, 
nor  were  the  particulars  of  it  indorsed  on  the  policy  of  April 
1899.    The  defendants  contend  that  this  was  a  breach  of  the 
condition,  the  plaintiffs  that  the  condition  does  not  apply  to  such 
a  case.     On  the  one  hand,  it  is  said  that  the  words  "  the  property 
hereby  insured  "  mean  the  building ;  on  the  other,  that  they  refer 
to  the  interest  insured.     No  doubt,  under  the  contract  between 
Taylor  and  Connolly  and  the  defendants  evidenced  by  the  policy 
alone  they  have  the  former  meaning.     But  it  does  not  follow 
that  in  the  new  contract  between  the  plaintiffs  and  the  defend- 
ants evidenced  by  the  receipts  they  have  the  same  meaning.     It 
may  be,  indeed,  that  as  between  plaintiffs  and  defendants  they 
would  have  that  meaning  in  other  parts  of  the  policy,  and  that 
this  may  be  one  of  the  rare  causes  in  which  the  same  words  have 
different  meanings  in  different  parts  of  the   same  instrument. 
But,  having  regard  to  the  subject  matter  of  the  insurance,  that  is, 
the  bank's  interest  as  mortgagees,  I  am  disposed  to  think  that 
the  words  "  the  property  hereby  insured  "  were  intended  to  refer 
to  that  interest,  and  not  to  the  interest  of  the  mortgagors,  or  to 
the  property  regarded  as  a  physical  object.     If,  however,  they 
have  the  latter  meaning,  I  think  that  the  condition  refers  only  to 
insurances  effected  by  the  insured,  and  not  to  insurances  effected 
by  other  persons. 

It  is  open  to  argument  whether  condition  11  applies  at  all  to 
insurances  eflected  after  the  date  of  the  principal  policy,  but  I 
express  no  opinion  on  this  point. 
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H.  C.  OF  A.       In  this  regard  I  will  cite  a  very  cogent  argument  contained  in 

the  judgment  of  Chancellor  Walworth  of  New  York  in  the  case 

vvestbrn    of  jEtna  Fire  Ivawixtiice  Co,  v.  Tyler  (1)  when  a  similar  condition 

^^rTn "^^  as  to  prior  insurances   was  under  consideration.     "  No  one  can 
V.  suppose  for  a  moment  that  these  underwriters  intended  to  be 

Insurance  SO  unreasonable  as  to  require  a  person  insuring  with  them, 
under  the  penalty  of  a  forfeiture  of  his  policy,  to  give  notice 
of  every  insurance  which  any  former  owner  of  the  property 
might  have  made  thereon,  although  he  had  no  interest  in  that 
insurance,  and  the  rights  of  the  company  could  not  in  any  way 
be  affected  thereby ;  that  if  there  was  any  such  insurance,  even 
in  those  cases  where  the  fact  was  notified  to  the  underwriters, 
the  person  insured  with  them  should  only  recover  a  part  of  his 
loss  from  them,  although  he  had  no  interest  in  and  could  not  be 
benefited  by  the  other  insurance.  To  suppose  the  underwriters 
intended  that  such  a  consti-uction  should  be  given  to  this  part  of 
the  policy,  would  be  to  suppose  that  they  intended  to  entrap  those 
who  insured  with  them.  The  plain  and  obvious  meaning  of  the 
whole  clause  is,  that  if  the  assured  has  any  other  policy  or  insur- 
ance upon  the  property,  by  assignment  or  otherwise,  by  which 
the  interest  intended  to  be  insured  is  already  either  wholly  or 
partially  protected,  he  shall  disclose  that  fact  and  have  it 
indorsed  on  the  policy,  or  the  insurance  shall  be  void  ;  and  the 
same  where  he  shall  make  any  subsequent  insurance  ;  also,  that 
in  case  of  any  such  prior  or  subsequent  insurance,  although  it  is 
notified  to  the  company  and  indorsed  on  the  policj^  tlie  under- 
writers in  the  two  policies  shall  contribute  rateably  to  his  loss,  so 
that  in  no  event  he  can  recover  more  than  the  amount  of  his 
actual  loss." 

The  case  of  Foster  v.  Equitdole  Mutual  Fire  Insurance  Go,  (2) 
is  to  the  same  effect. 

I  think,  therefore,  that  this  defence  fails. 

I  pass  now  to  the  defence  raised  under  condition  6,  which  so 

far  as  material  is  as  follows : — "  On  the  happening  of  any  loss  or 

damage  by  fire  to  any  of  the  property  insui-ed  by  tliis  policy  the 

insured   must   forthwith  give  notice  in  writing  thereof  to  the 


(1)  16  Wendell,  385  ;  30  Ainer.  Dec,  90,  at  p.  97. 
(2)  2Gray  (Mass.),  216. 
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company   or   its  agents   and  within   fifteen  days  at  the  latest   ^-  C*  ^^  ^' 

190S 

deliver  to   the   company  or  its  agents  at  his  own   expense   as 
particular  a  statement    and    account    as    may    be  reasonably     Westbbn 

practicable  of  the  property and  in  support  of  such  ^"^^^"^^ 

statement  and  account  shall  produce  and  give  all  such  invoices          "• 
vouchers  proofs  and  explanations  and  other  evidence  as  may  be    Insctbakcb 
reasonably  required  by  or  on  behalf  of  the  company     .     .     .     and       '_ 


in  default  of  compliance  with  the  terms  of  this  condition  or  any  G"ffl*h  c.j. 
of  them  no  claim  in  respect  of  any  such  loss  or  damage  shall  be 
payable  or  sustainable  unless  and  until  such  notice  statement 
account  proofs  and  explanations  and  evidence  respectively  shall 
have  been  delivered  produced  and  given  as  aforesaid  and  such 
statutory  declaration  if  required  shall  have  been  made." 

It  appears  that  when  the  loss  occurred  Taylor  and  Connolly's 
solicitor,  who  was  also  the  plaintiflfs'  solicitor,  endeavoured  to 
comply  with  this  condition  by  giving  notice  of  the  loss,  nominally 
on  behalf  of  Taylor  and  Connolly.  It  appears  also  that  the 
defendants  thereupon  repudiated  all  liability  either  to  Taylor 
and  Connolly  or  to  the  plaintiffs.  But  it  does  not  appear 
whether  this  repudiation  took  place  within  fifteen  days  from  the 
loss  or  not. 

The  defendants  contend  that  the  obligation  to  deliver  the 
statement  within  fifteen  days  at  the  latest  is  absolute,  or,  if  not 
absolute,  that  there  is  no  evidence  of  waiver  of  it  by  them.  The 
plaintiflTs  contend  that  the  concluding  words  of  the  condition 
beginning  with  **  unless  and  until "  preclude  this  construction, 
which,  they  say,  would  give  no  effect  to  the  latter  words. 

There  is  no  doubt  that,  in  order  to  give  an  intelligent  and 
consistent  construction  to  the  condition,  it  is  necessary  either  to 
reject  the  words  "  at  the  latest  "  or  else  to  read  the  word  "  until " 
as  not  applying  (except  for  fifteen  days)  to  the  words  "  statement 
and  account"  which  immediately  follow  it.  In  the  case  of 
Weir  V.  Northern  Counties  of  England  Insurance  Co.  (1)  a 
condition  substantially  the  same  as  that  now  in  question,  except 
that  the  word  "  unless  "  was  not  used,  was  held  to  require  only 
that  the  statement  and  account  should  be  made  before  action,  and 
that  the  words  "  at  the  latest "  must  be  rejected.     Parker  C.  J., 

(1)  4  L.R.  Jr.,  689. 
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who  tried  the  present  ease,  followed  this  decision.  In  the  case 
of  Grait  V.  Colonial  Insurance  Co,  of  Neiv  Zealand  (1),  in  which 
Weirs  Case  (2)  was  not  cited,  the  Supreme  Court  of  Queensland 
arrived  at  a  contrary  conclusion  on  a  similar  condition.  The  Full 
Court  of  Western  Australia  expressed  no  opinion  on  this  point. 

The  text  writers  who  have  written  since  Weir  8  Case  (2)  was 
decided  have  referred  to  it  as  establishing  that  such  a  condition 
when  the  word  "  until  "  alone  is  used  merely  suspends  the  right 
of  action,  so  that  the  failure  to  render  the  statement  and  account 
within  the  prescribed  time  is  not  fatal. 

At  the  trial,  as  already  said,  the  actual  facts  relating  to  the 
claim  made  on  behalf  of  Taylor  and  Connolly  were  not  fully 
gone  into,  and  I  cannot  help  thinking  that  the  rights  of  the 
parties  so  far  as  they  depended  on  this  condition  were  not  really 
considered. 

If  I  felt  compelled  to  adopt  the  construction  contended  for  by 
the  respondents  I  should  be  disposed  to  think  that  the  case  ought 
to  be  remitted,  on  proper  terms,  for  further  investigation  on  this 
point.  But  I  understand  that  my  learned  brothers  are  all  of  the 
opinion  that  the  effect  of  condition  6  is  merely  to  suspend  the 
right  of  action.  I  confess  to  entertaining  some  doubt,  but  I  am 
disposed  to  take  the  same  view  for  reasons  which  I  will  state 
very  briefly.  The  sentence  beginning  "  and  in  default "  does  not 
come  into  operation  at  all  until  there  has  been  a  failure  to  comply 
with  the  preceding  provisions  of  the  condition.  In  the  absence  of 
this  sentence  the  failure  would  be  an  absolute  bar,  and  the  object 
of  the  sentence  is  to  make  the  bar  qualified  and  not  absolute. 
The  words  "  unless  and  until "  are  often  used  together  as  words 
of  futurity,  and  might  reasonably  be  so  interpreted  by  an  insurer. 
The  doctrine  verba  chartarum  fortius  accipiuntur  contra 
proferentem,  although  seldom  to  be  resorted  to,  rests  on  a  solid 
foundation  of  justice.  If  one  party  to  a  transaction  uses,  verbally 
or  in  writing,  language  reasonably  susceptible  of  two  construc- 
tions, the  party  to  whom  they  are  used  may  fairly  say  that  he 
understood  them  in  the  sense  most  favourable  to  his  contention : 
Ireland  v.  Livingston  (3)  (a  case  of  principal  and  agent). 


(1)  2Q.L.J.,  53. 


(2)  4  L.R.  Ir.,  689. 
(3)  L.R.  6  H.L.,  395. 
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So  far,  therefore,  from  dissenting  from  the  conclusion  of  my 
brethren  on  this  point,  I  am  prepared  to  assent  to  it. 

In  my  judgment  the  respondents  have  failed  to  establish  any 
of  the  defences  set  up,  and  the  appellants  are  entitled  to  succeed. 

Barton  J.     Having  regard  to  the  conduct  of  the  case  at  the 

trial,  the  first  and  the  principal  question  for  decision  is  whether 

at  the  time  of  the  loss  there  was  a  contract  of  fire  insurance 

between  the  plaintiff  bank,  the  appellants,  and  the  defendant 

company,  the  respondents.    The  answer  to  that  question  depends, 

(1)  on  the  fact  that  the  renewal  premium  for  the  year  beginning 

10th  April  1902  was  not  duly  paid,  and  remained  unpaid  at  the 

time  of  the  alleged  new  contract,  so  that  in  law  the  policy  to 

Taylor  and  Connolly  had  before  that  time  ceased  to  be  in  force  . 

Bunyon,  5th  ed.,   pp.   174-178;  and  (2)  on  two  receipts  dated 

respectively    22nd   and   27th   May  1902.     These   receipts   have 

already  been  read.     The  first  of  them  is  undoubtedly  in  the  form 

appropriate  to  the  inception  of  a  new  proposal,  provisionally 

accepted  by  an  agent.     That  this  is  so  is  made  more  apparent  by 

a  comparison  of  it  with  the  last  previous  receipt  for  a  premium 

accepted  to  renew  the  original  policy  from  10th  April  1901  to 

lOth  April   1902,  which  is  in  the  ordinary  form  of  a  renewal 

receipt     The  receipt  of  22nd  May  1902  shows  that  the  premium 

d^jfifSit  was  accepted  "  from  Taylor  and  Connolly,  and  the  W.A. 

Bank  as  mortgagees,"  not  for  "  continuance,"  but  for  "  insurance 

against  fire."     In  consideration  of  it,  "  such  "  insurance — i.e.,  that 

proposed — is  held  in  force  for  a  period  not  exceeding  14  days  from 

the  issue  of  the  receipt,  "  subject  to  the  terms  and  conditions  of 

the  company 's  policies,"  &c.,  clearly  as  if  it  were  then  first  written 

on  one  of  their  usual  proposal  forms ;  and  "further  acceptance  of 

the  'proposal "  is  to  be  notified  by  the  issue  of  the  receipt  by  the 

Perth  oflice.     This  is  signed  by  the  respondents*  Kalgoorlie  agent. 

This  was  followed  by  another  receipt  given  by  the  local  manager 

at  Perth  for  the  premium  of  £32  10s.  on  the  form  adopted  by  the 

respondents  for  the  continuance  of  policies,  but  describing  the 

policy  as  "  in  the  name  of  Western  Australian  Bank."    It  was 

countersigned  by  the  Kalgoorlie  agent  and  dated  27th  May  1902. 

The  next  year's  renewal  premium  was  in  the  like  form.     That 
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H.  C.  OF  A.  ^as  the  last  receipt,  for  the  hotel  was  burnt  down  befoi'e  another 

^ '^       premium  became  due.     The  documents,  namely  those  mentioned 

Wbsters    together  with  the  two  indorsements  on  the  policy,  to  which  the 

^^Bank'^^  Chief  Justice  has  referred,  constitute,  together  with  the  fact  of 

V-  the  failure  in  due  payment  of  the  renewal  premium  due  10th 

Insurance    April  1901,  the  whole  of  the  evidence  to  support  the  appellants' 

contention  that  a  new  contract  was  made  between  them  and  the 

Barton  J.  respoudcnts.  The  two  indorsements  on  the  policy  were  antecedent 
to  the  due  date  of  the  1902  renewal,  as  they  were  made  in 
November  1901  and  February  1902. 

I  think  there  was  sufficient  evidence  to  establish  a  new  contract 
with  the  appellants  in  substitution  for  or  in  succession  to  that 
which  the  respondents  had  granted  to  Taylor  and  Connolly: 
TlKyinpsmi  V.  Adams  (1).  It  was  argued  that  the  fact  that  the 
premiums  of  May  1902  and  April  1903  were  paid  by  Taylor  and 
Connolly,  like  any  other  mortgagors,  was  some  evidence  that  they 
continued  to  be  the  insured.  To  my  mind  it  is  quite  immaterial 
who  it  was  that  actually  paid  them.  They  were  received  by  the 
respondents  as  consideration  for  an  "  insurance  "  (not  to  caU  it  a 
contract)  which  they  acknowledged  to  be  in  the  name  of  the  bank. 
It  is  not  necessary  to  rely  on  the  case  of  Ellis  v.  Hie  Iiisunince 
Co.  of  Noiih  America  (2),  though  it  might  be  strongly  argued 
that  that  case  and  the  present  one  rest  on  the  same  principle. 
Here,  at  any  rate,  the  central  fact  that  the  original  policy  had 
lapsed  gave  the  bank,  the  assignees  under  it,  sufficient  reason  to 
propose  to  substitute  a  new  contract;  and  that  lapse  together 
with  the  terms  of  the  receipts  in  my  judgment  afford  material 
supporting  the  inference  that  a  contract,  in  substitution  for  the 
assigned  policy  and  embodying  the  same  terms,  was  concluded, 
and  that  this  was  the  intention  both  of  the  appellants  and  the 
respondents.  I  think,  therefore,  that  the  plaintiflFs  were  entitled 
to  sue  in  their  own  name,  being  the  insured. 

The  next  question  is  whether  the  appellants,  as  the  insured, 
had  an  insurable  interest.  They  were  equitable  mortgagees  of 
the  insured  premises  under  their  liens  and  the  deposit  of  securities. 
Bunyon  on  Fire  Insurance,  5th  ed.,  at  p.  42,  summarizes  insur- 
able interests  as  "  any  legal  or  equitable  estate,  or  right  which 

(1)  23  Q.B.D.,  361.  (2)  32  Fed.  Rep.,  646. 
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may  be  prejudicially  affected,  or  any  responsibility  which  may  be  ^-  ^'  ^'  ^• 

brought  into  operation  by  a  fire."     Of  the  case  of  a  mortgagee,  ^ ^ 

Bowen  L.J.,  says  in  CaateUain  v.  Preston  (1): — "If  he  has  the  Westeb:? 

legal  ownership,  he  is  entitled  to  insure  for  the  whole  value,  ^^  b^^k'^^ 

but  even  supposing  he  is  not  entitled  to  the  legal  ownership  he  is  ^• 

entitled  to  insure  2>7*i7mt  fade  for  all.     If  he  intends  to  cover  Insurance 

only  his  mortgage  and  is  only  insuring  his  own  interest,  he  can  L 


only  in  the  event  of  a  loss  hold  the  amount  to  which  he  has  been      ^*'*<*"  ^• 
damnified.    If  he  has  intended  to  cover  other  persons  besides 
himself,  he  can  hold  the  surplus  for  those  whom  he  has  intended 
to  cover.     But  one  thing  he  cannot  do,  that  is,  having  intended 
only  to  cover  himself  and  being  a  person  whose  interest  is  only 
limited,  he  cannot  hold  anything  beyond  the  amount  of  the  loss 
caused  to  his  own  particular  interest."    And  his  Lordship  points 
out  that  the  whole  matter  is  regulated  by  the  doctrine  of  indem- 
nity.   As  the  Chief  Justice  has  pointed  out,  the  debtors  owed  the- 
appellants  more  than  the  amount  of  the  policy  at  the  time  of  the 
loss,  so  that  there  can  be  no  problem  to  solve  as  to  the  extent  of 
the  mortgagees'  insurable  interest.     They  can  recover  at  any  rate 
to  the  amount  of  the  debt  due  to  them  when  the  fire  took  place, 
upon  proof  and  within  the  value  insured.     A  further  defence  was 
raised  under  condition  6  of  the  policy,  which,  if  there  is  a  new 
contract  such  as  I  have  endeavoured  to  show,  is  a  condition  of 
that  contract.     It  will  be  observed  that  it  is  almost  totidem  verbis 
with  the  condition  which  was  the  subject  of  the  decision  in  Weir 
V.  Xoriliem  Counties  of  Englarul  Insurance  Co.  (2).     The  only 
ditfewnce  on  which  counsel  placed  serious  reliance  was  that  in 
the  pi-eseut  case  the  words  "  unless  and "  are  inserted,  and  pre- 
cede "  until "  in  the  last  sentence  of  the  condition.     Notice,  witli 
a  statement  and  account  under  this  condition,  was  not  sent  to  the 
insurers  until  17th  December,  a  year  after  the  fire,  and  as  we  are 
told,  after  the  buildings  had  been  reinstated.     It  was  argued  that 
the  delivery  of  the  statement,  and  within  fifteen  days  after  the 
happening  of  the  loss,  was  a  condition  precedent  to  tlie  right  to 
recover.    I  think  Weirs  Case  (2),  so  far  as  it  goes,  ought  to  be 
followed  by  us.     It  is  now  more  than  28  years  old,  and  so  far  as 
I  can  leaiTi,  has  not  been  challenged  during  that  time,  although 

(I)  U  Q.B.D.,  380,  at  p.  398.  (2)  4  L.R.  Ir.,  689. 
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H.  C.  OF  A.  there  must  liave  been  many  oppoi't unities  of  raising  the  ciuestion 

in  British  Courts.    The  decision  has,  no  doubt,  been  followed  in  the 

Western    transaction  of  insurance  business  throughout  the  interval,  and  we 

^"^^^^'"^^  should  do  nothing  to  disturb  it  now.     Moreover  I  am  strongly 
*•  disposed  to  think  it  correct.     For  very  many  years  the  clause 

In.suranck    existed  without  the  addition  of  the  w^ords  beginning  "  and  in 

'_       default  thereof,"  and  in  that  state  it  was  repeatedly  construed  as 

Barton  J.  imposiug  a  condition  precedent  on  the  right  to  recover.  Xo 
doubt  its  very  plain  terms  justified  that  interpretation,  which  it 
received  in  the  several  instances  cited  in  Weirs  Case  (I).  The 
distinct  inference  from  the  words  was  that  if  the  fifteen  days  had 
elapsed  without  delivery  of  the  notice,  account,  &c.,  on  the  part 
of  the  insured,  he  could  not  afterwards  be  allowed  to  sustain  his 
claim.  But  expresmun  facit  cessare  taciturn,  and  in  TTcirs  Ca%e 
(2),  it  was  held  that  the  added  words  "  have  the  eflect  of  only 
deferring  the  right  to  payment  until  the  notice  and  account  are 
given,  and  thus  enlarging  the  time."  The  Court  thought  that 
the  words  had  been  added  with  the  purpose  of  defining  what 
should  be  the  consequence  of  failure  to  comply  with  the  require- 
ments within  the  time  limited.  Instead  of  saying  (as  tacitly  it 
had  said)  that  in  default  no  action  shall  be  brought  or  payment 
made,  it  says  that  no  claim  shall  be  payable  until  such  notice 
and  account  &C.  are  given.  "  Besides,"  added  the  Court  (3),  "  the 
words  are  those  of  the  company's  own  form,  and  the  maxim 
applies,  fortius  contra  preferentem"  It  was  held,  tlierefore, 
that  the  delivery  of  the  notice,  account,  &a,  within  fifteen  days 
wa*s  not  a  condition  precedent. 

We  have  now  to  inquire  what  diflference  is  made  by  the 
insertion  of  the  words  "  unless  and  "  before  the  word  "  until."  I 
am  not  disposed  to  hold  that  there  is  any  alteration  in  the  sense. 
The  important  words  are  "  in  default  thereof."  On  failure  to 
deliver  the  notice,  account  &c.,  within  the  fifteen  days,  the 
insured  shall  have  no  claim  unless  he  afterwards  gives  the  notice 
and  account  and  until  he  gives  them.  These  two  things  are  about 
equal  to  one  another  if  we  consider  their  effect  after  default  It 
is  presupposed  that  the  fifteen  days  have  elapsed  without  com- 

(1)  4  L.R.  Ir.,  689,  at  pp.  691,  692.  (2)  4  L.R.  Ir.,  689,  at  p.  692. 

(3)  4  L.H.  Ir.,  689,  at  p.  693. 
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pliance  with  the  requirement.      After  that  time,  no  claim  is  to    ^-  C.  of  A. 
prevail  unless  and  until,  &c.     Given  the  end  of  the  fifteen  days 
as  the  starting  point,  I  doubt  whether  the  addition  of  "  unless  " 
adds  to  the  stringency  of  the  clause.     There  is,  no  doubt,  an 
ambiguity,  and  when  we  consider  also  the  prior  words  "  at  the 
latest,"  I  do  not  see  how  that  ambiguity  is  solved  by  the  applica- 
tion of  the  ordinary  rules  of  construction.     But  if  that  point  of 
intractability  is  reached  we  are  entitled  to  apply  the  maxim  verba 
chariarum  fortius  accipiuntur  contra  prof erentein :  Lindus  v. 
Melrose  (1).     Lord  St  Leonards,  in  Andei'son  v.  Fitzgerald  (2), 
said : — "  A  policy  ought  to  be  so  framed,  that  he  who  runs  can 
read.      It  ought  to  be  framed  with  such  deliberate  care,  that  no 
form  of  expression  by  which,  on  the  one  hand,  the  party  assured 
can  be  caught,  or  by  which,  on  the  other,  the  company  can  be 
cheated,  shall  be  found  upon  the  face  of  it :  nothing  ought  to  be 
wanting  in  it,  the  absence  of  which  may  lead  to  such  results.'* 
And  this  passage  affords  the  strongest   reason   for  his   having 
said  a  little  earlier,  speaking  of  the  policy  (3) : — "  It  is  of  course 
prepared  by  the  company,  and  if  therefore  there  should  be  any 
ambiguity  in  it,  must  be  taken,  according  to  law,  more  strongly 
against  the  person  who  prepared  it."     I  am  therefore  content  to 
hold  that  the  clause  does  not  impose  a  condition  precedent  as  to 
the  fifteen  days,  and  that  suflScient  notice  has  been  given,  there 
being  no   other  objection  taken   to  it   and   the  accompanying 
documents. 

Tlie  remaining  question  is  that  raised  under  condition  11, 
exacting  notice  of  insurances  made  "  elsewhere  "  on  the  property 
insured,  and  any  such  insurance  must  also  be  indorsed  on  the 
policy. 

It  is  not  disputed  that  the  appellants  have  never  given  the 
respondents  notice  of  a  cei*tain  other  policy  granted  to  Taylor 
and  Connolly  by  the  Commercial  Union  Company  for  £300 
on  the  same  building  that  their  old  policy  covered,  with  £50  on 
furniture.  It  is  equally  clear  that  the  original  policy  bears  no 
indorsement  of  it.  In  clause  11,  as  applied  to  the  new  contract, 
1  tliink  the  interest  (or  "  property  ")  meant  is  not  such  an  interest 


(1)  3  H.  &  N.,  177,  at  p.  182.  (2)  4  H.L.C.,  484,  at  p.  510. 

(3)  4H.L.C.,484,  atp.  507. 
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H.  C.  OF  A.  as  is  the  subject  of  Taylor  and  Connolly's  second  policy.    The 

^^^'  parties  have  treated  the  bank's  mortgage  interest  as  "  the  pro- 

Westebx  P^^^y  insured/'  and  it  is  quite  capable  of  that  meaning  in  its 

AuCTRALiAN  relation  to  the  receipts,  from  which  and  from  the  expiration  of 

V.  the  original  policy  I  have  held  that  a  new  contract  of  insurance 

Royal  r        j 

Insurance    is  deducible.     It  is  only  the  interest  of  the  appellants  that  can  be 

'_       the  subject  of  that  insurance,  and  although  that  may  be  described 

Barton  J.      as  property,  it  remains  only  the  kind  of  interest  which  they  as 

.    mortgagees  can  insure,  and  that  is  not  the  kind  of  interest  or 

"  property "  which  Taylor  and  Connolly  have  insured.    There 

has  been  no  other  insurance  of  the  appellants'  interest  or  of  any 

part  of  it. 

Furtlier,  I  have  grave  doubts  whether  the  words  "  made  else- 
where "  are  so  comprehensive  as  to  include  insurances  of  which 
"  the  insured  "  have  no  knowledge.  But  it  is  not  necessary  to 
give  an  actual  opinion  on  that  point.  As  to  condition  11,  there- 
fore, the  respondent  company  fails  as  it  does  on  the  other  questions. 
On  the  whole  case  I  think  Parker  C.J.  was  right  in  his  judg- 
ment at  the  trial.  That  judgment  should  be  restored  and  the 
appeal  be  allowed. 

O'Connor  J.  The  Supreme  Court  of  Western  Australia 
disposed  oE  this  case  on  one  only  of  the  various  grounds  that 
were  argued  before  us.  They  came  to  the  conclusion  that  Taylor 
and  Connolly  remained  "  the  insured  "  within  the  meaning  of 
the  policy,  thereby  reversing  the  finding  of  Parker  C.J.  on  that 
question.  If  they  were  right  in  that  conclusion  it  would  follow 
that  there  had  been  a  breach  of  the  11th  condition  of  the 
policy  which  would  prevent  the  plaintiffs  from  succeeding  in  the 
action.  But  that,  in  my  opinion,  was  not  the  right  conclusion  to 
draw  from  the  evidence  and  documents. 

The  transaction  between  Taylor  and  Connolly,  the  bank,  and 
the  insurance  company,  may  be  regarded  in  either  of  two  ways. 
Either  there  was  an  assignment  to  the  bank  by  consent  of  the 
insurance  company  of  Taylor's  and  Connolly's  rights  to  any 
moneys  which  might  become  payable  under  the  policy,  Taylor 
and  Connolly  remaining  the  contracting  parties  with  the 
insurance  company,   or  there  was  an  arrangement  by  which  a 
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new  contract  between  the  bank  and  the  insurance  company  was  H«  C.  of  a. 
entered  into  by  which  the  bank  became  the  contracting  party       /__\ 
under  the  policy  instead  of  Taylor  and  Connolly.    The  arrange-     western 
ment  between  these  three  parties  was  in  all  its  essentials  reduced  ^^^^lian 
into  writing.  ». 

It  is  to  be   found  in  the   receipts  given  by  the  insurance    Insuranck 
company  and   the    memorandum    indorsed    on  the    policy    in  ^' 

pursuance  of  clause  5,  and  the  relation  of  the  parties  depends    o'Connor  j. 
really  upon  the  proper  interpretation  to  be  put  on  these  writings. 

The  policy,  it  will  be  noted,  covered  fire  risks  for  a  year  from 
the  10th  April  in  one  year  to  10th  April  in  the  following 
year;  and  on  its  renewal  in  each  year  it  was  open  to  the  parties 
to  continue  it  in  any  form  they  thought  fit.  There  might  be,  I 
think,  good  ground  for  interpreting  the  assignment  of  Taylor  and 
Connolly  of  13th  November  1901  and  the  respondents'  assent 
of  25th  February  following,  taken  together,  as  amounting  merely 
to  an  assignment,  with  the  assent  of  the  insurance  company,  of 
Taylor's  and  Connolly's  right  to  receive  the  policy  moneys  in  the 
event  of  their  becoming  due.  The  insurance  under  that  agree- 
ment expired  in  April  1902.  The  renewal  took  place  on  the 
22nd  May  1902,  over  a  month  afterwards ;  and  it  will  be  noted 
that  the  receipt  given  by  the  insurance  company's  local  agent  at 
Kalgoorlie  acknowledges  payment  of  the  premium  by  Taylor 
and  Connolly  and  the  bank  as  mortgagees  as  on  an  original 
proposal  for  insurance  which  would  begin  at  the  date  of  the 
receipt.  That  document  gave  an  interim  cover  for  fourteen  days 
only. 

A  receipt  was  issued  by  the  Perth  office  of  the  insurance 
company  in  pursuance  of  the  interim  cover,  and  was  countersigned 
on  27th  May  1902  by  their  agent  at  Elalgoorlie,  and  the  latter 
document  it  seems  to  me  must  be  taken  to  embody  the  terms  of 
the  contract  as  finally  agreed  to.  The  policy  was  renewed  in 
precisely  similar  terms  in  the  following  year,  the  receipt  of  the 
Perth  office  being  countersigned  at  Elalgoorlie  on  21st  April 
190R.  It  was  that  insurance  which  was  current  when  the  fire 
occurred. 

According  to  the   interim   receipt  of  22nd  May   1902    the 

premium  had  been  paid  by  Taylor  and  Coimolly  and  the  Western 
▼OL.  V.  38 
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H.  0.  01  A.  Australian   Bank   as   mortgagees.       The   Perth  office  s  receipt, 

countersigned   on   27th  May,  embodying    the  terms  of  the  12 

Wkstern    months*  insurance,  declares  that  the  premium  was  received   for 

^""b^k^^  the  continuance  of  the  old  policy  from  10th  April  1902  to  10th 

«.  April  1903,  in  the  name  of  the  Western  Australian  Bank.      The 

Insuranck   plain    inference   to  be  drawn   from   these    documents,   in  my 

|_       opinion,  is   that   the   premium  was  paid  by  the  original  policy 

O'Connor  J.  holders  and  the  bank  jointly  as  the  consideration  for  the  making 
.of  a  new  contract  by  which  the  insurance  company  were  to  hold 
the  Western  Australian  Bank  assured  under  the  terms  and 
conditions  of  the  old  policy.  In  other  words,  the  agreement  was 
that  there  was  to  be  a  new  contract  under  which  the  person 
insured  was  to  be  the  Western  Australian  Bank  instead  of 
Taylor  and  Connolly.  The  Western  Australian  Bank  having 
become  the  "  insured,"  it  follows  that  the  insurance  effected  by 
Taylor  and  Connolly  with  the  Commercial  Union  Assurance 
Company  was  not  made  by  "  the  insured  "  within  the  meaning  of 
tlie  11th  condition.  The  ground,  therefore,  upon  which  the 
Supreme  Court  decided  against  the  claim  of  the  appellant  bank 
must  fail.  But  the  respondents  further  contend  that,  even  if  the 
bank  are  to  be  taken  to  be  "  the  insured  "  within  the  meaning  of 
the  11th  condition,  the  appellants  were  bound  under  that 
condition  to  give  notice  to  the  insurance  company  of  the  second 
policy  although  it  was  effected  by  Taylor  and  Connolly. 

There  are  two  answers  to  that  objection.  In  the  first  place, 
the  condition  does  not  require  a  notice  where  the  second 
insurance  has  been  effected  by  a  person  other  than  "  the  insured." 
Having  regard  to  the  terms  of  the  12th  and  13th  conditions, 
which  must  be  read  with  the  11th,  the  latter  does  not,  in  my 
opinion,  put  the  insured  under  an  obligation  to  notify  insurance 
on  the  property  effected  by  other  parties.  If  the  second 
insurance  were  effected  by  some  other  person  by  direction  of  the 
insured  or  for  his  benefit,  or  with  the  knowledge  of  the  insured 
and  in  his  interest,  different  considerations  would  of  course  arise. 

In  connection  with  this  aspect  of  the  matter  a  question  of  fact 
was  raised  as  to  whether  the  appellant  bank  had  any  knowledge 
of  the  second  insurance.  There  was  no  evidence  before  the 
Judge  at  the  trial  of  any  such  knowledge.       The  Supreme  Court 
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inference  of  knowledge  on  the  part  of  the  bank  might  have  been 

drawn,  but  it  became  unnecessary  from  the  course  the  case  took 

before  that  tribunal  that   any   conclusion   upon  that  question  ^"^f^^^^^ 

should  be  arrived  at     So   also   the   bank's   knowledge  of  the 

second  insurance   becomes   immaterial  in   view   of   the   second 

answer  to   this  ground   of  objection,   namely,   that  the  second 

insurance  was  not  on  the  same  property  within  the  meaning  of 

the  condition. 

The  condition  provides  that  the  insured  must  give  notice  to 
the  company  of  any  insurance  or  insurances  made  elsewhere  on 
*' the  property  hereby  insured,"  and  the  material  question  to  be 
determined  is  whether  the  second  insurance  effected  by  Taylor  and 
Connolly  was  an  insurance  "  on  the  property  insured."  Taking 
the  words  in  their  literal  sense  no  doubt  it  was  an  insurance  "  on 
the  property  hereby  insured  "  because  the  insurance  covered  the 
risk  of  lire  on  the  same  building.  But  the  question  is  in  what 
sense  have  the  words  been  used  in  this  condition.  They  must  be 
interpreted  in  view  of  the  context,  and  the  nature  and  effect  of 
the  contract  of  insurance.  Some  observations  of  Sir  George 
Jes^l  M.R.  in  construing  a  somewhat  similar  condition  in  the 
North  British  and  Mercantile  In^surance  Co,  v.  London, 
Liverpooly  and  Olobe  Insurance  Co,  (1)  are  worthy  of 
consideration : — 

"  The  word  *  property,* "  he  says,  "  as  used  in  several  of  the 
conditions,  means,  not  the  cu^tual  chattel,  but  the  interest  of  the 
assured  therein.  What  is  the  meaning  of  the  words  *  covering 
the  same  property '  in  the  9th  condition  ?  They  cannot  mean 
the  actual  chattel.  The  most  absurd  consequences  would  follow 
if  you  read  those  words  in  that  sense.  I  am  satisfied  that  this 
condition  was  put  in  to  apply  to  cases  where  it  is  the  same 
property  that  is  the  subject-matter  of  the  insurance,  and  the 
interests  are  the  same.  It  never  could  have  been  meant  to  apply, 
for  example,  to  the  cases  of  a  tenant  for  life  and  remainderman, 
or  a  first  mortgagee  and  second  mortgagee,  both  insuring  the 
«ame  goods," 

Mortgagor  and  mortgagee  may  each  have  an  insurable  interest 

(1)  6Ch.  D.,  669,  at  p.  577. 
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H.  O.  oT  A.  in  the  same  building,  just  as  a  remainderman,  a  tenant  for  life, 

I  QAQ 

or  a  tenant  for  years,  may  have.     Each  may  take  out  a  separate 
Western    ^^^  independent  insurance  on  his  own  interest.     In  each  case 
^^rTn  "^^  the  "  property  insured  "  is  the  particular  interest  of  the  insured 
V.  in  the  building  covered  by  the  policy,  and,  on  settlement  in  the 

Insurance  event  of  fire,  none  of  them  could  receive  for  his  benefit  more 
^'  than  the  amount  of  loss  sustained  by  him  in  respect  of  his  interest. 
O'Connor  J.  In  America  similar  words  in  similar  clauses  have  been  for  many 
years  interpreted  on  the  same  principle  as  that  enunciated  by 
Sir  George  Jessel.  A  number  of  cases  in  which  the  meaning  of  a 
condition  similarly  worded  was  discussed  are  referred  to  in  the 
second  volume  of  Hare  and  WaUace'a  American  Leading  Gases, 
and  in  a  passage  at  page  899  the  result  of  them  appears  to  he 
correctly  summarized  as  follows : — "  A  subsequent  will  not  avoid 
a  prior  insurance,  unless  the  parties  are  the  same,  nor  when  the 
interest  covered  by  the  policy  is  different  Nichols  v.  Fayette 
Jnmurance  Co,  (1);  Cox  v.  Phcenix  Insurance  Co.  (2);  Tyler  v. 
The  JEtna  Insurance  Co.  (3) ;  Muttoal  Insurance  Co.  v.  Hall  (4). 
Hence  a  mortgagee  may  enforce  an  insurance  effected  for  his 
benefit,  notwithstanding  a  subsequent  insurance  of  the  premises 
by  the  mortgagor.  Foster  v.  Equitable  Infisui'unce  Co.  (5) ;  Wood- 
bury Bank  v.  TJie  Chaiier  Oak  Insurance  Co.  (6) ;  and  a  policy 
obtained  on  the  freight  of  the  vessel  by  the  consignee,  will  not 
preclude  the  consignor  from  enforcing  a  prior  policy  containing  a 
warranty  that  there  is  no  other  insurance."  Applying  these 
principles  to  the  words  of  this  policy,  I  am  of  opinion  that  the 
second  insurance  was  not  "  on  the  property  insured  "  within  the 
meaning  of  the  11th  condition,  and  that  it  was  not  necessary, 
therefore,  for  the  appellant  bank  to  give  notice  of  it  to  the 
respondent  company. 

It  was  also  contended  that  the  appellant  bank  have  not  com- 
plied with  the  6th  condition  of  the  policy,  and,  therefore,  cannot 
recover.  For  the  purposes  of  my  decision  I  assume  that  they 
did  not  give  notice  of  the  fire  "  forthwith,"  and  that  they  did  not 
deliver  particulars  of  their  claim  within  fifteen  days,  although 

(1)  1  Allen  63.  (4)  2  Comstock  35. 

(2)  52  Maine  355.  (5)  2  Gray  216. 

(3)  16  Wend.  385.  (6)  31  Conn.  517. 
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the  questions  of  facts  as  to  this  and  the  alleged  waiver  of   the  H.  C.  of  A. 

condition  do  not  seem  to  have  been  really  inquired   into.     It 

follows  that,  if  compliance  with  these  requirements  is  a  condition 

precedent  to  their  right  to  sue,  tliey  cannot  succeed  in  the  action. 

The  contest  between  the  parties  is  as  to  the  proper  interpretation 

of  the  condition.    A  condition  to  that  effect,  though  not  always  in 

that  form,  is  to  be  found  in  practically  all  fire  policies,  and,  if  it 

were  not  for   the   qualifying  words  of  the  last  three  lines,  it 

would  come   within  the   class  of  conditions   which  have  been 

always  interpreted  by  the  Courts  as  conditions  precedent. 

The  last  sentence  of  the  condition  is  in  these  words :  "  and  in 
default  of  compliance  with  the  terms  of  this  condition  or  any  of 
them  no  claim  in  respect  of  any  such  loss  or  damage  shall  be 
payable  or  sustainable  unless  and  until  such  notice  statement 
account  proofs  and  explanations  and  evidence  respectively   shall 
have  been  delivered  produced  and  given  as  aforesaid  and  such 
statutory  declaration  if  required  shall  have  been  made."      It  is 
the  last  few  words  of  qualification   beginning  "  unless  and  until 
such  notice,"  &c.,  that  create  the  difficulty.     If   the   qualifying 
words  were    omitted,    compliance    with    the    requirements    in 
question  would  be  clearly  a  condition  precedent.     On   the   other 
hand,  if  the  words  "  unless  and  "  were   omitted,  there  is  direct 
authority  for  the  position  that  failure  to  give  the  notice  forthwith, 
or  to  deliver  the  particulars  and  account  within  the  time  named, 
would  not  deprive  the  plaintiffs  of  their  right   of  action,  but 
would  suspend   it  until   the   condition   was   in   these  respects 
complied    with.       The   qualifying   words   of  the   condition    in 
Weir  v.  Tlie  Nortfiem  Counties  of  England  Insurance  Co.  (1) 
were  substantially   identical   with   those  of  the  condition  now 
under  consideration,  except  for  the  occurrence  in  the  latter  of  the 
words  "  unless  and  "  before  "  until."     The   decision  in   that  case 
has  never  been  questioned,  and  is  quoted  as  settled  law  in  all  the 
text  books  on  insurance.    Lawson  J.,  in  delivering  the  judgment, 
says  (2) : — "  Why  then  are  those  words  added,  without  which  the 
clause  would  have  had  the  stringent  operation  of  a  condition 
precedent  ?    Is  it  not  for  the  purpose  of  defining  what  shall  be 
the  consequence  of  failure  to  comply  with  the  requirements  of 


(I)  4  L.R.  Ir.,  689. 


(2)  4  L.R.  Ir.,  689,  at  p.  692. 
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H.  C.  OF  A.  giving  notice  and  account  within  the  time  limited  ;   and  instead 

*        of  saying  that  in  default  no  action  shall  be  brought  or  payment 

Western    uiade,  it  says,  that  no  claim  shall  be  payable  uvtil  such  notice 

^'^rTnk'^^  and  account,   etc.,  are  given,  thus  giving  an  enlarged  time  for 

^*'  doing   it,   provided  it  is  done  before  the  claim  is  payable  ?    This 

Insurance    is  the  ordinary*  grammatical   construction  of  the  words,  and  it 

^'         may  well  be  that  those  words  were  added  in  order  to  get  over  in 

O'Connor  J.    favour  of  the   assured   the   stringency  of  the  prior   words,  as 

interpreted  by  the  cases  to  which  I  have  referred." 

That  argument  is  unanswerable  in  reference  to  the  condition 
with  which  the  learned  Judge  was  then  dealing,  and  the  same 
line  of  reasoning  seems  to  me  to  be  applicable  to  the  condition 
now  under  consideration,  notwithstanding  the  words  "unless  and." 
I  was  at  first  impressed  by  Mr.  MitchelVs  argument  that  these 
words  made  it  necessary  to  construe  the  qualifying  sentence 
distributively,  "  unless "  being  taken  in  connection  with  the 
direction  to  give  notice  of  the  fire  forthwith,  and  to  deliver  the 
particulars  of  loss ;  "  until "  being  taken  as  applying  to  the 
proofs,  explanations,  and  evidence,  which  are  to  be  furnished  on 
request.  But  when  the  whole  clause  is  examined  it  will  appear 
that,  if  that  is  the  meaning  of  the  condition,  the  qualifying  words 
are  sui-plusage,  because  without  them  the  different  consequences 
set  forth  would  follow  the  neglect  to  comply  with  the  different 
requirements  of  the  condition  respectively. 

On  the  other  hand,  it  is  clear  that  the  full  meaning  cannot  be 
given  to  the  expressions  "  forthwith  "  and  **  within  fifteen  days  at 
the  latest "  if  the  requirements  as  to  notice  of  the  fire  and 
delivery  of  particulars  of  loss  within  fifteen  days  are  not  con- 
ditions precedent.  Indeed,  the  only  way  a  substantial  meaning 
of  any  kind  can  be  given  to  the  condition  as  a  whole  is  to  treat 
its  terms  as  being  requirements  which  the  assured  undei*takes  to 
comply  with,  the  consequence  of  failure  to  comply  being,  not  loss, 
but  postponement  of  the  right  of  action  until  they  have  been 
complied  with. 

It  cannot,  however,  be  denied  that  suoh  a  construction  fails  to 
give  effect  to  every  word  of  the  condition.  It  is  in  fact  impos- 
sible to  find  any  construction  which  will  give  full  effect  to  every 
word.     The  case  is  just  one  of  those  in  which,  by  reason  of  the 
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obscurity  of  the  language  used  by  the  parties,  a  fair  adjustment  H.  C.  of  A. 

•  •  100R 

can  be  made  only  by  the  application  of  the  principle  of  construe-       ^ '^ 

tion  embodied  in  the  maxim  Verba  chartarum  fortius  accip-     Westebk 
iuntur  contra  proferentem  which  was  adopted  by  Lawson  J.  in  ^^^^lian 
Weir  V.  Tlie  Northern  Counties  of  England  Insurance  Co.  (1). 

We  were  referred  to  some  observations  of  Sir  George  Jessel    Insurance 

M.R,  in  which   he  appears   to  have  expressed  a  doubt  as  to       1 

whether  the  maxim  could  be  considered  as  having  any  force  at 
the  present  day.  But  it  is  now  too  firmly  established  as  a  rule 
of  interpretation  to  be  seriously  questioned,  and  it  has  since  those 
observations  been  judicially  recognized  and  applied  in  Burton  & 
Co.  V.  English  &  Co,  (2),  by  Brett  M.R.  In  the  interpretation  of 
insurance  policies  the  maxim  has  been  frequently  used  in 
cases  where  the  application  of  the  ordinary  rules  of  interpretation 
have  failed  to  elucidate  the  meaning  of  some  obscurely  worded 
condition.  In  Notman  v.  The  Anchor  Assurance  Co,  (3)  the 
terms  of  a  memorandum  indorsed  on  the  back  of  a  life  policy 
giving  the  assured  leave  to  reside  abroad  were  under  discussion. 
In  delivering  judgment  Coclcbum  C.J.  said  (4) : — ''  Nothing  could 
be  more  easy  than  to  express  that  in  plain  terms  in  the  instru- 
ment itself :  the  permission  might  be  granted  for  a  residence  from 
&  given  day  to  another  given  day.  They  have  not,  however, 
done  so  here  :  the  permission  is  given  simply  for  a  twelve  months' 
residence  at  Belize,  without  specifying  any  period  from  which 
that  residence  is  to  date.  This  instrument  being  the  language  of 
the  company,  must,  if  there  be  any  ambiguity  in  it,  be  taken 
most  strongly  against  them." 

In  Fitton  v.  The  Accidental  Death  Insurance  Co.  (5),  WiUes  J. 
applied  the  same  principle,  although  he  did  not  refer  to  it  in 
express  terms.  He  says  : — "  It  is  extremely  important  with 
reference  to  insurance,  that  there  should  be  a  tendency  rather  to 
hold  for  the  assured  than  for  the  company,  where  any  ambiguity 
arises  upon  the  face  of  the  policy." 

In  Braunstein  v.  Accidental  Death  Insurance  Co,  (6),  the 
meaning  of  a  condition  in  an  accident  policy  was  under  con- 


(0  4  L.R.  Ir.,  689. 

(2)  12Q.B.D.,218,  atp.  220. 

(3)4C.B.N8.,  478. 


(4)  4  G.6.N.S.,  476,  at  p.  481. 

(5)  17  C.B.N.S.,  122,  at  p.  134. 

(6)  1  B.  &  S.,  782. 
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H.  C.  OF  A.  sideration.     Blackburn  J.  in  delivering  judgment  said  (1) : — "  I 

J^\\       quite  admit  that  parties  may  make  what  they  please  a  condition 

Western    precedent,  but  it  must  be  shewn  that  they  so  intended.   Here  the 

"^^Bank'^^  stipulation  is  tlie  language  of  one  party,  the  Company,  and  *  verba 

^'  fortius  accipiuntur  contra  proferentem'     No  doubt  they  might 

Insurance   have  stipulated  that  no  money  should  be  payable  under  a  poucy 

L       unless  the  directors  obtained  any  evidence  they  chose  to  ask  for, 


coonnor  J.  ^^^^^  [^  would  require  very  distinct  language,  and  much  stronger 
than  any  used  here,  to  show  that  the  parties  so  intended.'' 

It  is  abundantly  clear  from  these  instances  that,  in  dealing  with 
obscure  conditions  in  policies  where,  notwithstanding  the  applica- 
tion of  all  ordinary  rules  of  interpretation,  the  meaning  of  the 
condition  still  remains  doubtful,  the  Courts  have  adopted  the 
governing  rule  of  resolving  the  doubt  by  holding  against  the 
insurance  company,  which  sought  to  gain  advantage  from  the 
condition. 

The  question  of  construction  may,  therefore,  be  narrowed  down 
to  this.  The  insurance  company's  interpretation  does  not  give 
any  substantial  eflTect  to  the  qualifying  words  of  the  condition. 
The  bank's  interpretation,  although  not  giving  full  effect  to  the 
earlier  words  of  the  condition,  gives  some  substantial  effect  to 
every  part  of  it.  Without  applying  the  maxim  which  I  have 
been  discussing,  I  should  have  felt  bound  to  follow  the  latter 
interpretation.  But  applying  the  maxim,  as  it  has  been  applied 
in  the  cases  I  have  cited,  I  have  no  doubt  that  the  condition  must 
be  construed  against  the  insurance  company  which  prepared  the 
condition,  and  now  puts  it  forward  as  a  defence  against  a  claim 
made  under  the  policy.  I  am,  therefore,  of  opinion  that  the  con- 
dition does  not  make  compliance  with  the  requirements  in  question 
a  condition  precedent,  and  that  on  that  ground  of  objection  also 
the  respondents  must  fail. 

On  the  whole  case,  therefore,  the  objections  against  the  judg- 
ment of  the  learned  Chief  Justice  in  the  Court  below  are  untenable. 
In  my  opinion  his  judgment  was  right  and  the  judgment  of  the 
Supreme  Court  of  West  Australia  setting  it  aside  must  be  reversed, 
and  the  appeal  upheld. 

(I)  1  B.  &  a,  782,  at  p.  799. 
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HiGGiNS  J.    The  Full  Court  of  Western  Australia  reversed  the   ^-  ^-  ^'  ^- 

1908 

judgment  of  Parker  C.J.  on  appeal,  on  the  ground  of  condition 
11  of  the  policy : — "  The  insured  must  give  notice  to  the  company 
of  any  insurance  or  insurances  made  elsewhere  on  the  property 
hereby  insured  or  on  any  part  hereof  the  particulars  of  which 
must  be  indorsed  on  the  policy  and  unless  such  notice  be  given 
and  indorsement  be  made  the  insured  will  not  be  entitled  to  any 
benefit  under  this  policy."  It  appears  that  in  1903,  after  the 
policy,  the  original  insured,  Messrs  Taylor  and  Connolly,  effected 
another  insurance  with  another  company,  and  that  no  notice 
was  given  to  the  defendant  company.  The  position  at  the  time 
was  that  Taylor  and  Connolly  had  borrowed  money  from  the 
bank,  had  lodged  the  policy  with  the  bank,  had  given  a  general 
lien  over  this  policy  and  other  documents,  and  had,  on  13th  of 
November  1901  by  indorsement  on  the  policy,  made  an  equitable 
assignment  to  the  bank  expressly  by  way  of  security.  The  local 
manager  of  the  defendant  company  had  signed  another  indorse- 
ment stating  that  the  assignment  conferred  on  the  bank  whatever 
rights  might  accrue  to  Taylor  and  Connolly  under  the  policy. 
The  Full  Court  has  held  that  these  two  indorsements  did  not 
pass  to  the  bank  the  legal  title  to  the  policy  moneys,  and  did  not 
make  the  bank  "  the  insured "  within  the  meaning  of  condition 
11 ;  and  if  Taylor  and  Connolly  were  "  the  insured  "  when  the 
second  policy  was  effected,  they  did  not  comply  with  the  con- 
dition, and  they  could  not,  nor  could  their  assigns,  recover  the 
policy  moneya  I  concur  with  the  Full  Court  in  the  view  that 
the  two  indorsements  did  not  of  themselves  pass  the  legal  title,^ 
and  did  not  make  the  bank  ''the  insured":  Buffalo  Steam 
Eriffine  Works  v.  Sun  Mutual  Insurance  Co.  (1);  State  Mutual 
Fire  Inswrance  Co.  v.  Roberts  (2).  I  concur  with  McMillan  J. 
in  his  view  of  the  case  of  Ellis  v.  Insurance  Company  of  North 
America  (3).  There,  the  interest  of  the  insured  was  assigned 
absolutely — not  by  way  of  mortgage.  The  insured  ceased 
thereby  to  have  any  insurable  interest ;  and  the  Court  came  to 
the  conclusion  that  the  consent  of  the  company  could  have  no 
meaning  unless  the  intention  was  to  create  a  new  contract  on 


(1)  17N.Y.,  401. 


(2)  31  Pa.,  438. 
(3)  32  Fed.  Rep.,  646. 
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H.  C.  OF  A.   the  same  terms  as  the  old  (1).     But  the  bank  relies  on  certam 

subsequent   receipts  for  premiums   as   showing  a  new  contract 

Wksters    between  the  bank  and  the  company,  whereby  the  bank  became 

^^Bank'^^  "the  insured."     There  is  a  receipt  of  the  company  dated  27th 
«•  May  1902  as  follows  : — "  Received  the  undermentioned  premium 

Insurance    for  the  continuance  of  policy  No.  7213012  of  this  company  in 
the  name   of    Weste^m  Attatruliaii  Bank  insuring  the  sum  of 
HigginsJ.     £650  for  twelve  months  from  10th  April   1902  to   10th  April 
1903."     It  will  be  noticed  that  this  premium  was  received  after 
the  due  date,  and  dated  back  to  it.      There  was  a  similar  receipt 
given  on  21st  April  1903  for  the  year  10th  April  1903  to  10th 
April  1904.     The  fire  occurred  on  16th  of  December  1903.    Now, 
I   can   give   no   other   meaning  to  these  receipts  than  that  the 
defendant  company  insure  tlie  bank  as  they  had  insured  Taylor 
and  Connolly ;  and  on  the  conditions  which  appear  in  the  policy. 
The  name  of  the  bank  is  to  be  substituted  for   the   names  of 
Taylor  and  Connolly ;  but  the  terms  of  the  contract  are  to  be  the 
same  as  in  the  expired   policy.     This  is  the  substantial  effect  of 
the  receipt.     The  bank  becomes  the  contracting  party  with  the 
company.     The   bank    becomes    "the  insured."     There   was  no 
need   for   a   novation   in   the   strict   sense.       The    contract   of 
insurance  made  with  Taylor  and  Connolly  had  expired,  and  the 
bank  was  now  insured  on  the  same  terms.     It  is  true  that  the 
premiums  for  which  these  receipts  were  given  were  paid  out  of 
rents   which   Cross — agent  for  the  defendant  company  and  also 
for  Taylor  and  Connolly — collected   for  Taylor  and   Connolly. 
It  does   not  appear   whether  the   rents    were    collected    from 
properties  subject  to  the  bank's  general  lien ;  nor  does  the  reason 
appear  for  the  substitution  of  the  bank  as  the  insured.     But  the 
payment  of  the  premium  was  made  on  behalf  of  the  bank  ;  and 
the   bank   has   ratified  the  transaction.     It  is  also  true  that  the 
statement  of  claim  does  not  treat  the   receipts   as   being  fresh 
contracts  with  the  bank,  and  speaks  of  the  plaintiff  as  "  renewing" 
the  policy  by  paying   the  premiums  for  April  1902  and  April 
1903.     But   the   receipts  are   in  evidence ;  there   has  been  no 
surprise   on   the   defendants ;  thB  case  of  new  contract  was  fully 
discussed  in  Perth  before  and  by  the  Full  Court ;    and   it   would 

(1)  See  17  N.Y.,  401,  at  p.  407. 
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give  to  the  receipts  their  full  effect.  ^ ^ 

But  the  defendant  company  urges  that,  under  condition  11,  the     western 
bank,  even  if  it  is  to  be  treated  as  the  insured,  is  under  a  duty  to  ^^^^"^^ 
give  notice  of  any  insurance  effected  by  anybody,  at  all  events  if  v- 

it  knows  the  particular.      I  cannot  find  any  sufficient  evidence    Insurance 

that  the  bank  knew  the  particulars  of  the  second  policy ;  and       ^ 

indeed  the  learned  Chief  Justice  at  the  trial  found  expressly  that     Hig^na  j. 
it  did  not  know.     But  I  am  prepared  also  to  hold  that  condition 
11  does  not  apply  to  policies  effected  by  others  than  the  insured. 
In  the  next  succeeding  conditions,  where  the  parties  refer  to 
other  insurances,  they  expressly  add  the  words  "  whether  effected 
by  the  insured,  or  by  any  other  person ; "  and  the  fair  inference 
is  that  condition  11  refers  to  insurances  effected  by  the  insured. 
No  explanation  whatever  has  been  suggested  of  the  difference  in 
language  in  these  conditions  on  the  defendants'  interpretation. 
Cases  can  easily  be  suggested  of  extreme  injustice  should   an 
insured  lose  his  right  to  policy  moneys  because  of  some  other 
person  effecting  an  assurance  without  his  knowledge ;  and  it  is 
laid  down  that  we  are  to  avoid  a  construction  which  will  produce 
injustice  "  if  another  and  more  reasonable  interpretation  is  present 
in  the  Statute : "  Knowlton  v.  Moore  (1).     Mr.  Mitchell,  indeed, 
felt  the  force  of  this  consideration,  and  suggested  a  limitation  of 
the  section  to  the  case  of  another  policy  effected  with  the  know- 
ledge of  the  insured.     But  the  context  does  not  refer  to  know- 
ledge, and  does  not  warrant  the  insertion  of  any  such  words  of 
limitation.     The  condition  must,  in  my  opinion,  mean  either  all 
policies  by   whomsoever  effected,    or  policies  effected   by   the 
insured  ;  and,  osJessd  M.R.  saysin  North  British  amd  Mercantile 
Insurance  Co,  v.  London,  Liverpool,  and  Globe  Inswrance  Go.  (2), 
it  is  our  duty,  if  the  words  admit  of  a  reasonable  construction  to 
wlopt  it,  rather  than  a  construction  equally  admissible  but  absurd 
or  unlikely.      "  You  must  read  the  condition  in  a  sensible  way, 
and  not  assume  that  these  great  companies  intended  to  entrap 
their  policy-holders  and  to  destroy  the  value  of  the  contract  of 
indemnity  by  reason  of  the  accidental  contract  of  somebody  else, 

U)  178  U.S.,  41  at  p.  77.  (2)  5  Ch.  D.,  669.  at  p.  577. 
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H.  C.  OF  A.  which  had  no  connection  with  the  subject-matter  of  the  contract, 

or  with  the  price  paid  for  the  insurance." 
Wkstern        -A.a  to  condition  11,  I  think  I  ought  to  say  that  I  do  not  rely 

AuOTRALiAN  fQj.  jjjy  judgment  on  the  view  that  "  the  property  insured  "  means 
V-  the   interest  of  the  mortgagee  in  the   property,  and   that  the 

Insuranck   second  insurance  effected  by  Taylor  and  Connolly  was  therefore 
^'         not  within  the  terms  of  the  condition.     The  words  of  Jessel  M.R. 
HigKiniJ.     just  quoted   were   directed  to  a  peculiar  policy  in  which  it  was 
clear  that  in  several  of  the  other  conditions  the  word  "  property  " 
meant,  not  the  actual  chattel,  but  the  interest  of  the  assured 
therein ;  and  he  came  to  the  conclusion  that  this  same  meaning 
was  carried   on   into  condition  9.     But  in  this  policy,  contract 
and   conditions,  there  is  not  to  be  found  any  instance  of  such  a 
meaning.     The   "  property  "   is  always  the  iron  building — ""  Tlie 
Ta^manian  Hotel ";  and,  so  far  as  I  can  find,  there  is  no  place  in 
the  policy  or  conditions  in  which  the  word  is  used  as  referring 
to  a  mere  interest  (see  policy  and  conditions  1 ,  2,  3,  5,  6,  8,  9, 10). 
In  short,  the  meaning  of  the  word  "  property  "   in  the   London 
and  Liverpool  policy  is  not  a  guide  to  the  meaning  in  this  policy. 
Of    course,  each  policy  has  to  be  construed  accoi"ding  to  its  own 
language.     As  for  the  new  contract  made  with  the   bank,  the 
word   "property"   is   not    used   in   the   final   official   receipt — 
the  document  that  binds  the  parties ;  but,  as  it  provides  for  the 
"  continuance  "  of  the  former  policy,  it  must  be  read  as  applying  to 
the  same  property. 

There  appeared  to  be  a  formidable  objection  to  the  banks 
claim  in  paragraph  11  of  the  defence — that  the  bank  had  not 
forthwith  after  the  fire  given  notice  thereof  to  the  defendant 
company,  or  within  15  days  delivered  to  the  company  a  state- 
ment and  account,  as  prescribed  by  condition  6.  The  evidence  is 
not  very  distinct  as  to  notice,  but  there  is  no  doubt  that  the 
statement  and  account  were  not  given  within  15  days  after  the 
fire.  Condition  6  is  very  long,  and  in  parts  very  obscure.  But, 
for  the  present  purpose,  it  is  sufficient  to  say  that  it  prescribes 
notice  "  forthwith,"  and  a  statement  and  account  within  15  days, 
showing  the  property  destroyed,  the  value,  the  loss,  the  interest 
of  the  insured,  &c. ;  and  the  insured  is  to  give  such  proofs,  explan- 
ations and  evidence   as   may   be   required,  and,  if   required,  a 
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statutory  declaration  as  to  truth.     If  condition  6  had  stopped   H-  0.  of  A. 
here,  there  is  little  doubt  that  the  delivery  of  the  statement  and       ^__^ 
account  within  the  15  days  would  be  a  condition  precedent  to     w^tsbn 
the  right  to  recover :  Roper  v.  Lendon  (1).    But  the  words  which  ^^^^t^^^ 
follow  state  the  consequences  of  failure  to  comply  with  the  course 
prescribed : — 

"  And  in  default  of  compliance  with  the  terms  of  this  con- 
dition or  any  of  them  no  claim  in  respect  of  any  such 
loss  or  damage  shall  be  payable  or  sustainable  unless 
and  until  such   notice  statement  account  proofs  and 
explanations  and  evidence  respectively  shall  have  been 
delivered  produced  and  given  as  aforesaid  and  sach 
statutory  declaration  if  required  shall  have  been  made." 
It  is  urged  that  by  force  of  such  a  condition  the  insured  must 
within  fifteen  days  give  all  the  particulars  prescribed,  or  lose  all 
right  to  the  policy  moneys — even  if  he  happen  to  be  in  England 
when   the  fire  occurs  in  Ealgoorlie.     If  such  is  the  meaning, 
the  subordinate  sentence  beginning  '*  unless  and  until/'  and  indeed 
all  the  words  beginning  with  "  and  in  default "  are  unnecessary. 
The  previous  words  made  the  policy  useless,  unenforceable ;  what 
more  do  these  words  eftect  ?    To  give  effect  to  all  the  words  of 
the  condition,  it  seems  to  me  that  the  claim  is  .not  payable  or 
sustainable   unless  and  until    the    notice,  statement,  &c.,  be 
delivered.     The  policy  is  useless  only  until  the  notice,  statement, 
fee,  have  been  supplied.     No  action  can  be  brought  until  they 
have  been  supplied.    The  position  of  the  words  "  as  aforesaid  " 
certainly  tend  to  show  that  they  relate  to  the  verbs  "  delivered 
produced  and  given,"  and  not  merely  to  the  nouns  "  notice  state- 
ment," &c.    But  there  is  no  necessary  inference  that  "  as  aforesaid" 
relates  to  the  time  prescribed  for  giving  the  notice,  &c.,  as  well  as 
to  the  description  of  and  the  manner  of  giving  the  notice.     It  is 
purely  a  question  of  construction  of  the  conditions  of  this  par- 
ticular policy,  and  I  do  not  place  much  reliance  on  any  decision 
tmder  a  policy  which  contains  conditions  similar  but  not  the 
same ;  but  the  decision  and  the  reasoning  in  Weir  v.  Northeim 
Cottnties  of  England  Insurance  Co,  (2)  are  favourable  to  the 
view  that  the  notice,  statement,  &c.,  may  be  given  after  the  time 

0)  1  El.  ft  £.,  825.  (2)  4  L.R.  Jr.,  689. 
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I  QAQ 

practical   impoi'tance  to   the  maxim,  verba  chartamm  fortius 

Westkkn    accipiuntur  contra  proferentem.     I  think  that  contracts  ought 

^^  rTn k'^*'  to  be  construed  in  the  same  way  whether  they  are  framed  or  put 

^'  in  evidence  or  relied  on  by  one  party  or  the  other.     In  many 

Insurancb   cases  the  verb  proferentem  seems  to  be  treated  as  if  it  referred 

'_       to  the  drafting  or  framing  of  an  instrument :  Broom's  Legal 

HigrginsJ.      Maxima,  7th  ed.,  pp.  441,  &c.     I  do  not  know  on  what  grounds. 
I  confess  that  I  am  in  sympathy  with  the  words  of  Jessel  M.R. 
in  Taylor  v.  St  Helen's  Corporation  (1)  on  the  subject  of  this 
rule  of  construction.     The  maxim   is   taken   from  a  bundle  of 
maxims  collected  in  Coke  Litt,  36a ;  and  it  is  followed  by  a 
maxim  equally  sound,  no  doubt,  and  equally  valuable :  Generalia 
verba  sunt  generaliter  inteUigenda,     If  the  maxim  in  question 
means  merely  that  a  document  written  by  A.  is  to  be  read  as 
outsiders  would  read  it,  and  not  aa  A.  would  read  it,  the  doctrine 
is  true,  but  trite,  and  not  warranted  by  the  words  used.    Yet  if 
tlie  maxim  is  applicable  as  the  last  resort  in  construction,  it  cer- 
tainly ought  to  be  applied  to  such  a  condition  as  this  in  a  policy, 
inasmuch  as  the  insurance  company  frames  the  language  of  the 
conditions   in  its  own  way  and  in  its  own  interest.    I  am  of 
opinion  that  the  defendants  fail  as  to  this  defence  also. 

A  further  defence  might  possibly  have  been  raised  under  con- 
dition 3 — that  the  bank  was  not  the  legal  owner  of  the  land  and 
buildings — that  it  held  only  a  general  lien ;  and  that  it  did  not 
expressly  describe  its  position.  But  this  defence  has  not  been 
raised  by  the  pleadings  or  urged  by  the  company  at  the  bar;  and 
I  pronounce  no  opinion  with  regard  thereto.  On  these  grounds 
I  concur  in  tlie  judgment. 

Appeal  allowed.  Order  appealed  from  dis- 
charged. Re8po7ide7it8  to  pay  costs  of 
appeal. 

Solicitors,  for  the  appellants,  Stone  &  Burt. 
Solicitors,  for  the  respondents,  Doioning  &  Doivni^ig, 

B.  L. 

(1)  6  Ch.  D.,  264. 


5  C.L.R.J  OF  AUSTRALIA.  575 


[HIGH  COURT  OF  AUSTRALIA] 

GANDER Appellant; 

Defendant, 

AND 

MURRAY Respondent. 

Plaintiff, 

ZOBEL Appellant; 

Defendant, 

AND 

MURRAY Respondent. 

Defendant, 

on  appeal  from  the  supreme  court  of 

new  south  wales. 

Vendor  and  purchcuer — CmUraet  for  sale  of  mining  properly —  Vendor  only  entitled  H.  C.  of  A. 

to  limited  interest — Enforcement — Bights  of  purchaser  against   subsequently  1907. 

acquired  interests  of  vendor — Equitable  estoppel — Authority  to  enter — Mining  on  ^""^^^ 

PrivaU  Lands  Acts  {N.8.  W.)— Partnership  Act  {N.S,  W.),  (65  Vict,  No,  12),  Sydnky, 

sec.  31.  ^«<^'  h  ^'  ^» 

16. 

G.  and  Z.  were  carrying  on  mining  operations  in  partnership  upon  20  acres  ~ 

OriflSth  O.J.* 

of  laud,  under  an  authority  issued  to  G.  under  the  Mining  on  Private  Lands      Barton  and 


Acts.  The  authority  conferred  no  interest  in  the  laud,  but  merely  the  right 
to  enter  and  search  for  minerals  upon  a  certain  area  for  one  year,  in  anticipa- 
tion of  a  title  to  be  subsequently  acquired  by  lease  from  the  Crown  of  the 
niinerab  contained  in  the  area.  G.,  believing  himself  to  have  authority  from 
Z.  to  sell  Z.*8  share,  though  he  had  not  such  authority  in  fact,  agreed  to 
sell  to  M.  the  whole  interest  of  the  partnera  in  the  land,  mining  machinery, 
effects  and  ore,  &c.,  upon  the  land.  Before  the  expiration  of  G.'s  authority 
to  enter,  M.  made  an  unsuccessful  application  for  an  authority  to  enter  an 
area  of  33  acres  including  the  20  included  in  G.*s  authority,  and  later,  G.*& 
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authority  having  expired,  Z.,  on  his  own  behalf,  obtained  aa  aathority  to 
enter  the  33  acres,  having  previously  agreed  to  take  6.  in  as  a  partner  in 
the  new  adventure,  and  the  two  proceeded  to  work  the  area  on  the  same 
terms  as  before. 

In  a  suit  by  M.  against  6.  and  Z.,  to  have  Z.  declared  a  trustee  for  him  of 
the  authority  to  enter  and  the  benefits  attaching  to  it,  and  for  an  injaoction 
and  account,  with  consequential  relief : — 

Held,  on  the  evidence  that  Z.  acquired  the  authority  free  of  all  eqniUca  as 
far  as  M.  was  concerned ;  and  that,  as  the  contract  of  sale,  if  it  ooald  take 
effect  at  all,  could  only  take  effect  as  to  G.'s  limited  interest  in  the  origiDal 
undertaking,  and  that  undertaking  had  terminated  on  the  expiratioa  of 
G.'s  authority  to  enter,  there  was  a  complete  break  of  title  between  G.'sfint 
and  second  interests,  and  there  was  no  equitable  estoppel  arising  oot  of  the 
contract  by  which  G.*s  subsequently  acquired  interest  could  be  affected  so  as 
to  entitle  M.  to  have  Z.  declared  a  trustee  for  him  of  G.*s  half  share. 

Held,  further,  that  even  if  G.'s  subsequently  acquired  interest  could  be 
regarded  in  equity  as  an  accretion  to  or  in  substitution  for  his  interest  in  the 
original  undertaking,  the  interest  which  he  had  at  his  disposal  on  that 
assumption  was  so  substantially  different  from  what  he  contracted  to  sell 
that,  whatever  remedy  M.  might  have  by  way  of  damages,  he  was  not 
entitled  in  equity  to  have  the  contract  enforced  even  to  the  extent  of  G.'e 
limited  interest. 

Principle  stated  by  Jeasel  M.R.  in  Cafo  v.  ThampMU,  9  Q.B.D.,  616,  at  p. 
618,  and  adopted  by  Farwell  J.  in  Budd  v.  LcL9celles,  (1900)  1  Ch.,  815, 
applied. 

Held,  also,  that  the  contract  operated  as  an  assignment  by  G.  of  his  share 
in  a  partnership,  and,  therefore,  by  sec.  31  of  the  Partnership  Act  1892  could 
not  be  enforced  as  against  Z.  the  other  partner. 

Decision  of  A.  H.  Simpson  C.J.  in  Equity  :  Murray  v.  Zobel,  (1908) 
8  S.R.  (N.S.  W.),  81,  reversed. 

Appeal  from  a  decision  of  -4.  H,  Simp8on,  C.J.  in  Equity. 

This  was  a  suit  by  the  respondent  against  the  appellant  and 
one  Zobel,  in  which  the  plaintiff  sought  to  have  it  declared  that 
Zobel  was  a  trustee  for  him  of  the  benefits  attaching  to  what  is 
termed  an  authority  to  enter  under  the  Mining:  on  Private  Lands 
Acts.  He  also  asked  for  an  injunction  restraining  the  defendants 
from  dealing  with  certain  machinery  and  other  chattels  alleged 
to  have  been  sold  by  the  defendants  to  him,  for  an  account  of 
profits  derived  from  the  working  of  the  land  included  in  the 
authority  to  enter,  and  for  the  appointment  of  a  receiver,  and  for 
other  consequential  relief. 
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Upon  the  suit  coming  on  for  hearing  A.  H,  Simpson  C.J.  in  H,  C.  of  A. 
Equity  made  a  decree  declaring  the  defendant  Zobel  a  trustee  of 
the  lands  comprised  in  the  authority  to  enter,  upon  trust  as  to 
one  moiety  for  the  plaintiff  and  as  to  the  other  moiety  for  him- 
self, and  ordered  accounts  to  be  taken  of  the  receipts  and  expenses 
of  the  mine  under  the  working  of  the  defendants.  No  order  was 
made  as  to  Zobers  costs  of  suit :  Murray  v.  Zobd  (1). 

From  this  decision  the  present  appeal  was  brought  by  the 
defendant  Gander.  An  application  by  Zobel  for  special  leave  to 
appeal  on  the  question  of  costs  was  allowed  to  stand  over  to  the 
hearing  of  the  main  appeal. 

The  facts  appear  sufficiently  in  the  judgments  hereunder. 


Zobel 

V. 

Murray. 


CuUen  K.C.  (Maughan  with  him),  for  the  appellant.  On  the 
evidence  Zobel  acquired  his  authority  free  of  all  equities  so 
bras  Murray  was  concerned.  He  was  a  purchaser  for  value 
from  the  Crown,  and  as  he  owed  no  duty  to  any  person  but  him- 
self, he  was  at  liberty  to  dispose  of  a  share  in  the  benefit  of  the 
authority,  and  could  give  Gander  a  good  title  thereto :  Harrison 
V.  FoHh  (2). 

[Isaacs  J.  referred  to  Barrow's  Case :  In  re  Stapleford  Colliery 
Co.  (3)]. 

The  appellant's  interest  in  the  undertaking  carried  on  under 
Zobel's  authority  was  not  affected  by  any  equities  created  by  his 
contract  with  Murray.  It  was  wholly  distinct  from  his  interest 
in  the  original  enterprise.  There  was  a  complete  break  of  title, 
and  in  the  interval  the  land  was  open  to  the  world.  There  was 
no  continuity  whatever  between  the  interest  of  the  holder  of  the 
second  authority  and  that  of  the  holder  of  the  original  one.  It 
was  a  new  authority  granted  to  a  new  person  in  respect  of  a 
different  area  of  land.  [He  referred  to  Acts  5T  Vict.  No.  32,  sees. 
8, 9, 11. 12 ;  and  60  Vict.  No.  40 ;  Hanrick  v.  Patrick  (4).]  The 
appellant  was  not  estopped  in  equity  from  enjoying  the  newly 
acquired  interest  as  his  own.  The  only  interest  that  could  be 
affected  by  the  contract  of  sale  had  come  to  an  end  by  force  of 
law.     This   is  not  a  case   of   the  estate  feeding  the  estoppel: 


{1)(1908)8S.R.  (N.S.W.),  81. 
(2)  Pre. Ch.,  51. 

TOL.  V. 


(3)  14 Ch.  D.,432. 

(4)  119  U.S.,  156,  at  p.  175. 
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Smith  V.  Osborne  (1);  WiUiama  on  Vendor  aiid  Purchaser,  f, 
1056.  The  appellant  was  not  in  a  fiduciary  position  towards 
Murray  so  as  to  be  bound  €ts  to  any  rights  he  might  subsequently 
acquire.  He  only  sold  his  right,  title  and  interest  in  the  property 
at  the  date  of  the  sale. 

[Isaacs  J.  referred  to  Watts  v.  DriscoLl  (2)]. 

It  was  an  assignment  of  a  share  in  a  partnership  within  sec 
31  of  the  Partnership  Act  1892,  and  the  suit  should  have  been 
dismissed  on  that  ground 

In  any  case  the  claim  is  barred  by  laches  and  acquiescence  on 
the  part  of  Murray:  Clarke  v.  Hart.{'^);  Moore  v.  Morgan  (4) 
Rowey,  Oades  (5). 


Langer  Owen  K.C.  {Charles  Manning  with  him),  for  the 
respondent  Zobel,  having  asked  for  special  leave  to  appeal  from 
the  decision  of  A,  H.  Simpson  C.J.  in  Equity  as  to  Zobel's  costs 
of  suit,  was  heard  on  the  question  of  costs. 

Zobel  should  not  have  been  deprived  of  his  costs  of  suit  merely 
because  he  admitted  that  he  only  claimed  to  be  a  trustee  as  to 
half  the  property  for  the  appellant.  He  was  altogether  successful 
as  to  the  half  which  he  claimed  for  himself.  Even  if  the  appellant 
does  not  succeed  on  this  appeal  Zobel  should  be  allowed  his  costs 
of  suit :  Westgate  v.  Croive  (6). 

If  the  appellant  is  successful,  it  follows  that  Zobel  was  right  in 
claiming  to  be  a  trustee  for  the  appellant,  and  should  have  his 
costs. 

The  appellant  should  succeed.  The  benefit  of  the  authority 
granted  to  Zobel  was  free  of  all  equities.  He  was  in  no  fiduciary 
position  towards  Murray :  In  re  Biss ;  Biss  v.  Biss  (7) ;  Kennedy 
V.  De  Trafford  (8).  The  appellant's  interest  in  the  new  under- 
taking was  not  affected  by  the  contract  of  sale:  Smith  v. 
Osborne  (1). 


Harvey,  for  the  respondent  Murray.     The  appellant  when  he 
made  the  contract  with  Murray  honestly  and  rightly  believed  he 


(1)  6H.L.C.,  375. 

(2)  (1901)  1  Ch.,294. 

(.3)  6H.L.C.,  63:J,  at  p.  656. 
(4)  21  N.S.W.L.R.  Eq.,  158. 


(5)  3C.L.R.,  73.  at  p.  78. 

(6)  24T.L.R.,  14. 

(7)  (1903)  2  Ch.,  40,  at  pp.  55,  67, 58. 

(8)  (1897)  A.C.,  180. 
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had  authority  to  sell  ZobeVs  interest.   The  partnership,  therefore,  P.  C.  of  A, 
was  not  dissolved :  Hooper  v.  Herts  (1).     The  contract  was  for 
the  sale  of  the  mining  property,  not  merely  of  the  benefit  of  the 
authority  to  enter,  and  the  method  by  which  Murray  was  to  get 
the  property  was  a  mere  matter  of  conveyancing.     The  appellant 
was  estopped  from  saying  that  he  had  no  authority  from  Zobel, 
or  from  saying  that  his  subsequently  acquired  interest  is  not  the 
same  as  that  which  he  sold  to  Murray.     He  should  be  compelled 
to  carry  out  the  contract  to  the  extent  of  his  interest  at  least. 
He  is  estopped  as  between  himself  and  Murray  from  contending 
tliat  Zobels  authority  to  enter  qvA  the  appellant's  interest  is  not 
an  accretion  to  his  original  interest.      The  authority  obtained  by 
Zobel  must  be  taken  to  have  been  obtained  for  the  partnership : 
Featheratoiishaugh  v.  Fenwick  (2);  and  Zobel  stood  in  such  a 
relation  to  Gander  that,  if  he  refused  to  ratify  the  sale  to  Murray, 
the  partnership  still  continued,  and,  Murray  having  stepped  into 
Gander's  shoes,  Zobel  became  a  trustee  for  Murray,  at  any  rate,  to 
the  extent  of  Gander's  interest.   On  the  evidence  his  Honor  was 
in  error  in  holding  that  Gander  had  no  ostensible  authority  from 
Zobel   to  sell   the  whole   property.     There   was   no   laches   or 
acquiescence  on  Murray's  part.      In  any  event,  if  the  suit  is  dis- 
missed it  should  be  without  any  order  as  to  Gander's  costs,  as  he 
misled  the  plaintiff. 


CvJlen  K-C.  in  reply.  The  plaintiff  failed  to  establish  that 
there  was  any  fiduciary  relationship  between  Zobel  and  himself, 
or  that  he  had  placed  Zobel  in  a  better  position  than  he  was  in 
himself  with  regard  to  obtaining  an  authority. 

Cur.  adv,  vult 

Griffith  C.J.  The  subject  matter  of  this  suit  may  be  described 
as  an  interest  in  a  mining  adventure  carried  on  upon  private 
lands  under  the  provisions  of  the  Mining  on  Private  Property 
Acts.  Mining  operations  seem  to  have  been  carried  on  inter- 
mittently upon  the  land  in  question  for  some  years,  at  a  place 
known  as  the  Mount  Bulga  mine,  the  mineral  sought  for  being 
copper.    The   nature  of  the  title  or  interest  conferred   by  the 

(I)  (1906)  1  Ch.,  549.  (2)  17  Ves.,  298. 
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authority  to  enter,  which  may  be  granted  by  the  Warden  to  the 
holder  of  a  miner's  right  or  business  licence.     The  authority  con- 
tinues in  force  for  one  year,  and  authorizes  the  holder  of  it  to 
enter  upon  the  particular  area  of  private  land  described  in  it, 
to  prospect  for  the  mineral  or  minerals  specified,  and  to  carry  on 
mining  operations  subject  to  certain  prescribed  conditions.    But 
it  does  not  confer  any  title  to  the  land  itself ;  it  is  not  transfer- 
able ;    it  may  be  renewed ;  and  it  is  regarded  as  being  merely 
anticipatory  to  a  title  to  be  afterwards  acquired  by  lease  from  the 
Crown  of  the  minerals  contained  in  the  private  land.     So  much 
for  the  nature  of  the  property.     The  appellant  Gander  held  an 
authority  of  this  kind  for  an  area  of  about  twenty  acres  of  land, 
which  was  granted  on  2nd  August  1904,  and  consequently  ex- 
pired on   1st   August   1905.     It  is  alleged  in  the  statement  of 
claim  that  the  authority  was  held  by  Gander  on  behalf  of  him- 
self and  the  defendant  Zobel  in  equal  shares,  and  it  may  be  taken 
to  have  been  established  that,  although  the  authority  was  in  the 
name  of  Gander,  he  and  Zobel  were  equally  interested  in  the  adven- 
ture.    I  use  the  neutral  term  "  adventure  "  advisedly.     In  July 
1905,  very  shortly  before  the  authority  expired,  the  respondent 
Murray  entered  into  negotiations  with  Gander  for  the  purchase 
of  the  adventure.     At  that  time  Gander  represented,  probably 
honestly,  that  he  had  authority  from  his  co-adventurer  Zobel  to 
sell  his  share,  and  was  consequently  in  a  position  to  dispose  of 
the  whole  adventure.     On  1st  August  1905  an  agreement  in  writ- 
ing was  drawn  up  between  Gander  and  Murray,  by  which  Gander 
agreed   to  sell  to  Murray  for  £200  all  the  machinery,  fittings, 
chattels,  property,  and  effects  used  in  connection  with  the  adven- 
ture on  the  land,  also  the  copper  ore  that  had  been  mined  and 
was  lying  upon  the  land.     No  one  was  then  in  possession  of  the 
land.     The  agreement  was  silent  as  to  any  title  or  interest  in  the 
land  itself.     With  a  view  to  carrying  out  the  bargain  between 
Gander  and  Murray,  which  was  made  in  the  first  instance  verb- 
ally, it  was  arranged  between  them  that,  in  order  to  give  eflect 
to  it,  Murray  should  apply  for  an  authority  to  enter  the  land  in 
his  own  name.     He,  however,  desired  to  have  a  larger  area,  viz., 
33  acres,  including  the  20  acres  comprised  in  the  authority  held 
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by  Gander.      Accordingly,  on  20th  July,  before  the  execution  of  H-  C-  ow  A. 
the  written  agreement  of  1st  August,  Murray  lodged  an  applica-        ^^' 
tion  with  the  Warden  for  authority  to  enter  the  33  acres,  and 
on  1st  August,   the  day  on   which  the  agreement  was  signed, 
Gander  notified  the  Warden  that  he  had  abandoned  the  20  acres 
held  by  him  under  his  authority.     It  seems  to  have  been  supposed 
that  upon  that  intimation  a  fresh  authority  would  be  granted  to 
Murray   by  the  Warden  for  the  33  acres.     The  Warden,  how- 
ever, took  a  different  view,  and  held,  in  effect,  that  as  Gander's 
authority  was  still  in  force,  it  was  a  bar  to  Murray's  application, 
and   on    10th  August  he  refused  it.      On   the   same  day,  10th 
August,  Zobel  applied  for  authority  to  enter  the  33  acres,  and 
on  12th  August  Murray  made  a  second  application  which  was 
also  refused.   Then  he  lodged  an  objection  to  the  authority  being 
granted  to  Zobel.     There  followed  what  may  be  called  a  quasi- 
litigation   between  Murray   and   Zobel.     The   parties   appeared 
before  the  Warden,  Zobel  pressing  his  application  and  Murray 
opposing  it.      Gander,  loyally   endeavouring  to   carry   out  his 
agreement  with  Murray,  assisted  him  in  trying  to  defeat  Zobel's 
application.    The  result  was  that  early  in  1906  it  was  understood 
that  the  Warden  would  grant  ZobeFs  application,  and  on  12th 
March  in  that  year  Zobel  received  a  formal  authority  to  enter 
the  33  acres.     Shortly  before  12th  March,  when  it  was  known 
what  the  Warden's  decision  would  be,  Zobel  had  agreed  to  take 
in  Gander  as  a  partner  with  him  in  the  new  adventure,  which 
was  intended  to  be  carried  out  under  the  new  authority. 

These  being  the  facts,  this  suit  was  brought  by  Murray.  His 
claim  was  put  in  this  way :  That  the  property  being  a  mining 
adventure  ought  to  be  treated  as  one  which  may  be  properly  the 
subject  of  specific  performance ;  that  Zobel  by  his  agent  agreed  to 
sell  his  share,  so  that  the  whole  adventure  was  really  sold  to 
Murray ;  that  Zobel,  having  immediately  afterwards  taken  up  the 
land  himself,  was  acting  in  fraud  of  the  agreement ;  and  that  an 
e<iuity  attached  to  the  whole  property,  by  virtue  of  which  the 
plaintiff,  Murray,  was  entitled  to  claim  the  benefit  of  the  new 
adventure.  There  were  some  legal  diflSculties  in  the  frame  of 
the  suit  as  it  was  brought,  but  they  were  not  pressed  before  us, 
and  it  was  assumed  that  they  could  be  got  over.    The  suit  was 
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H.  C.  OF  A.  founded  on  the  doctrine  in  Keech  v.  Sandford  (1),  applicable  to 
'•        the  renewal  of  a  lease  by  a  trustee  in  his  own  name. 

As  I  have  already  pointed  out,  the  adventure  was  the  joint 
adventure  of  Zobel  and  Gander.  Before  further  dealing  with 
the  facts  of  the  case,  it  is  important  to  consider  what  was  the 
nature  of  their  joint  interest  in  the  mining  adventure.  Tliere 
was  clearly  no  estate  in  the  land  itself.  Whatever  right  the 
partnership  had  with  regard  to  the  land  was  not  in  the  nature  of 
partnership  assets,  but  a  mere  right  to  work  it,  belonging  to 
Gander,  to  the  bene6t  of  which  both  partners  were  entitled  so 
long  as  the  partnership  existed.  In  his  statement  of  defence 
Zobel  denied  Gander's  authority  to  sell  his  interest  in  the  partner- 
ship, and  the  learned  Judge  has  found  that  Gander  had  no  such 
authority,  so  that  the  attempted  sale  of  the  whole  adventure 
failed.  The  defendant  Gander  in  his  statement  of  defence  alleged 
that  the  only  authority  he  had  held  from  Zobel  was  contained 
in  three  letters  to  which  he  craved  leave  to  refer.  He  further 
alleged  that  he  informed  Murray  that  that  was  all  the  authority 
he  had,  and  that  Murray  understood  that,  except  so  far  as  these 
letters  conferred  authority,  he  had  none.  The  facts  being,  as  the 
learned  Judge  found,  that  Gander  had  no  authority  to  sell  ZobeFs 
interest,  the  transaction  could  not  be  carried  out  in  the  form 
originally  intended.  The  plaintiff  did  not  make  any  alternative 
claim,  or  ask  for  an  amendment  claiming  that  he  was  entitled  to 
a  half  share  in  the  mine,  as  in  Price  v.  Griffi^th  (2),  if  he  could 
not  get  it  all ;  but  it  seems  to  have  been  assumed  that  there  was 
no  difficulty  in  giving  the  plaintiff  the  same  relief  with  respect 
to  the  half  share  as  he  would  presumably  have  been  entitled  to 
with  respect  to  the  whole.  The  learned  Judge  in  his  judgment 
declared  that  Zobel  held  the  land,  with  respect  to  which  he  had 
received  the  new  authority  to  enter,  upon  trust,  as  to  one  moiety 
for  the  plaintiff  and  as  to  the  other  moiety  for  himself,  and  he 
directed  that  there  should  be  a  reference  to  the  Master  to  take  an 
account  of  the  receipts  and  expenses  in  respect  of  the  mine  as 
between  the  defendants  and  the  new  partner  Murray  from  1st 
February  1906,  with  some  other  directions. 

It  is  obvious  that  this  decree  is  founded  on  two  propasitions 

(1)  Sel.  Ch.  Ca.,  61.  (2)  1  D.M.  &  G.,  80. 
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that  were  assumed  to  be  established:  (1)  that  the  contract  H.  C.  opA. 
regarded  as  applying  to  the  half  share  was  one  of  which  specific 
performance  could  be  granted ;  and  (2)  that  the  substituted 
property,  that  is  to  say,  the  share  which  Gander  acquired  in 
Zobels  new  adventure  of  March  1906,  ought  to  be  regarded  in 
equity  as  an  accretion  to,  or  in  substitution  for,  the  subject 
matter  of  the  original  contract,  or  rather  for  the  half  share 
which  is  now  assumed  to  be  the  subject  matter  of  the  original 
contract.  The  second  proposition  proceeds  upon  what  is  some- 
times called  equitable  estoppel. 

These  being  the  two  propositions  upon  which  the  plaintiffs 

claim  rests,  in  my  opinion  he  fails  on  both  points.     In  Thomas  v. 

Det^ing  (1),  before  Lord   Langdale  M.R.  in  1837,  the  plaintiff 

brought  a  suit  for  specific  performance  of  a  contract  of  sale.     It 

appeared  that  the  defendant  could  not  give  the  plaintiff  what  he 

had  contracted  to  give  him,  as  he  was  only  partially  interested  in 

the  property.   The  plaintiff  thereupon  claimed  that  he  was  entitled 

to  a  decree  that  the  defendant  should  give  him  as  much  as  he  could 

give  him.   I  quote  from  the  judgment  (2) : — "  Though  the  vendor 

cannot  be  heard  to  suggest  the  difficulties  which  he  has  occasioned, 

the  Court  cannot  avoid  them.     It  is  impossible  not  to  see  that  the 

cyfvh  execution  of  the  contract  which  is  given  in  these  cases  is 

in  fact  the  execution  of  a  new  contract  which  the  parties  did  not 

enter  into,  in  which  there  is  no  mutuality,  and  in  which  there 

are  no  adequate  means  of  ascertaining  the  just  price.     .     .     . 

I  therefore  apprehend  it  to  be  clear  that  the  Court  will  not,  in 

all  eases,  afford  the  sort  of  relief  which  is  here  asked."     And 

again  (3)  : — "  But  without  derogation,  in  any  respect,  from  the 

jurisdiction,  it  is  apparent  that  the   Court  will  not,  in  every 

case,  compel  the  vendor  to  convey  such  estate  as  he  can:  and 

omitting  on  this  occasion  those  cases  in  which  the  purchaser,  at 

the  time  of  the  contract,  knew  of  the  limited  interest  of  the 

vendor,  or  in  which  an  attempt  has  been  made  to  commit  a  fraud 

on  a  power,  which  have  no   application  to  the  present  case,  I 

apprehend  that,  upon  the  general  principle  that  the  Court  will 

not  execute  a  contract,  the  performance  of  which  is  unreasonable, 

or  would  be  prejudicial  to  persons  interested  in  the  property,  but 

(1)  1  Keen,  729.  (2)  1  Keen,  729,  at  p.  746.  (3)  1  Keen,  729,  at  p.  747. 
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H.  C.  OF  A.  not  parties    to  the   contract,   the   Court,  before  directing  the 
partial  execution  of  the  contract  by  ordering  the  limited  interest 
of  the  vendor  to  be  conveyed,  ought  to  consider  how   that  pro- 
ceeding may  affect  the  interests  of  those  who  are  entitled  to  the 
estate,  subject  to  the  limited  interest  of  the  vendor."    In  LavUey  v. 
Rave/fiscroft  (1)  the  same  question  was  discussed  by  the  Court  of 
Appeal.     In  that  case  there  were  two  vendors,  one  of  whom  was 
an  infant,   so  that  the   contract  as  far  as  he  was  concerned 
could  not  be  enforced.   Lhidley  L.J.  said  (2): — "What  is  the  law  ? 
Specific  performance  is  out  of  the  question.     You  cannot  get 
specific  performance  against  an  infant,  and  upon  the  evidence 
before  us  no  case  is  made  out  for  specific  performance  against 
the  other  defendant  either.   This  case  is  not  within  the  exception 
as  to  misrepresentation  or  misconduct  stated  in  Price  v.  Griffith  (3) 
and  Thomas  v.  Deriiig  (4),  but  comes  within  the  general  rule 
that   where   a  person  is  jointly  interested  in   an   estate    with 
another  person  and  purports  to  deal  with  the  entirety  specific 
performance  will  not  be  granted  against  him  as  to  his  share.    The 
plaintiff*s  only  remedy  is  by  way  of  damages.     As  to  that  I  say 
nothing.   But  if  it  would  be  wrong  to  grant  specific  performance, 
it  follows  that  it  would  be  wrong  to  grant  an  injunction."    I 
will  also  refer  to  Rudd  v.  LasceUes  (6)  decided  by  Farwell  J., 
which  also  was  a  case  in  which  the  vendor  could  not  give  all  that 
he  had  contracted  to  sell.     Farwell  J.  said  (6) : — "  But  in  this 
case,  if  I  grant  specific  performance  I  shall  decree  specific  per- 
formance not  of  the  contract  made  by  the  parties,  but  of  a  new 
contract  made  for  them  by  the  Court."     He  then  quoted  the 
passage  which  I  have  just  read  ivoxn  the  judgment  of   Lord 
Langdale  in  Thomas  v.  Bering  (7),  and  continued: — "In  the 
present  case  the  bargain  between  the  parties  contains  no  pro- 
vision for  compensation,  such  as  is  now  common  in  conditions  of 
sale.     Cases  where  there  is  such  a  provision  do  not  present  so 
much  difiiculty  because  compensation  is  part  of   the  bargain. 
But  here  nothing  of  the  sort  was  contemplated,  and  if  I  enforce 
the  contract  with  compensation  I  am  compelling  the  vendor  to 


(1)  (1895)  1  Q.B.,  683. 

(2)  (1895)  1  Q.B.,  683,  at  p.  684. 

(3)  1  D.M.  &  G.,  80. 

(4)  1  Keen,  729,  at  p.  744. 


(5)  (1900)  1  Ch.,  816. 

(6)  (1900)  1  Cli.,  815,  at  p.  S18. 

(7)  1  Keen,  729,  at  p.  746. 
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perform  a  contract  into  which  she   did  not   enter."     Then  he   H.  C.  of  a. 

referred  to  the  fact  that  the  case  rested  upon  equitable  estoppel, 

and  he  went  on  (1) — "  But  I  am  not  compelled  to  decide  the  case 

on  that  ground  alone ;  there  is  a  further  ground  which  depends 

on  a  dictum  of  Jessel  M.R.  in  Cato  v.  Tltompaoii  (2),  a  dictum,  I 

need  not  say,  of  very  great  weight.     One  ground  for  refusing 

specific  performance  with  compensation  is  the  great  difficulty  of 

properly  assessing  the  compensation,  and  in  Cato  v.  Thompson  (3), 

in  which  there  were  restrictive  covenants  like  those  in  the  present 

case,  and  the  purchaser  brought  an  action  to  recover  his  deposit, 

Jeasel  M.R.  said  in  answer  to  an  argument  that  the  purchaser 

ought  to  complete  with  compensation: — 'Now,  in  the  first  place, 

this  is  not  a  case  for  enforcing  specific  performance  on  a  purchaser 

with  compensation.   It  is  almost  impossible  to  assess  compensation 

for  covenants  of  this  nature.     I  think  that  cases  of  specific  per- 

fonnance  with  compensation  ought  not   to   be   extended.      In 

many  of  them  a  bargain  substantially  different  from  that  which 

the  parties  entered  into  has  been  substituted  for  it  and  enforced, 

which  is  not  right.     I  think  this  not  a  case  for  compensation.'  " 

There  is  no  question  of  compensation  here,  because  the  plaintifi* 

is  willing  to  pay  the  whole  price  for  the  half  share,  but  I  think 

the  general  observations  made  in  the  judgment  are  applicable  to 

this  case.     There  was  another  case  before  Farwell  J.  in  the  same 

year,  relating  to  the  sale  of  a  partnership,  where  it  was  sought 

to  carry  the  doctrine  to  this  extent — that  in  no  case  would  specific 

performance  be  granted  of  the  sale  of  a  share  in  a  mine,  but  the 

learned  Judge  said  that  he  could  see  no  reason  why  the  contract 

should  not  be  enforced  to  the  extent  of  a  half  share  where  there 

had  been  a  sale  of  the  whole.     (Hexter  v.  Pearce  (4)  ).    But  that 

is  a  very  diflferent  thing  from  the  case  where  all  that  the  vendor 

can  do  in  pursuance  of  his  part  of  the  agreement  is  to  give  a  share 

in  a  partnership.  Applying  this  doctrine  to  the  present  case,  it  is 

clear  that  the  contract  cannot  take  effect  as  it  was  intended  to 

take  effect.     The  Court  is  really  therefore  asked   to   make  a 

Jiew  bargain   between   the   parties.     Supposing   the  authority, 

instead  of  terminating  almost  immediately  after  the  contract 


(1)  (190O)  1  Ch.,  815,  at  p.  819. 

(2)  9  Q.B.D.,  616,  at  p.  618. 


(3)  9  Q.B.D.,  616. 

(4)  (1900)  1  Ch.,  341. 
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was  made,  had  had  nine  months  to  run,  and  under  these 
circumstances  Gander  had  agreed  to  sell  to  Murray  the  whole 
interest  m  the  mining  adventure,  and  the  plaintiff  had  sought  to 
enforce  that  bargain  as  to  the  half  share,  the  plaintiff  would  not 
be  asking  for  specific  performance  of  a  contract  for  sale  of 
property  but  of  a  contra^jt  for  the  sale  of  a  share  in  the  partner- 
ship and  that  as  against  the  other  partner.  The  PaHnership 
Act  (55  Vict.  No.  12)  forbids  such  a  suit.  Sec.  31  provides 
that : — "  An  assignment  by  any  partner  of  his  share  in  the 
partnership,  either  absolute  or  by  way  of  mortgage  or  redeem- 
able charge,  does  not,  as  against  the  other  partners,  entitle  the 
assignee  during  the  continuance  of  the  partnership,  to  interfere 
in  the  management  or  administration  of  the  partnerahip  business 
or  affairs,  or  to  require  any  account  of  the  partnership  trans- 
actions, or  to  inspect  the  partnership  books,  but  entitles  the 
assignee  only  to  receive  the  share  of  profits  to  which  the  assigning 
partner  would  otherwise  be  entitled,  and  the  assignee  must  accept 
the  account  of  profits  agreed  to  by  the  partners."  It  is  therefore 
clear  that  as  between  Murray  and  Zobel,  so  long  as  the  adventure 
was  carried  on  under  the  existing  authority,  Murray  would  have 
acquired  no  rights  against  Zobel  to  be  treated  as  a  partner,  nor 
could  he  have  compelled  Zobel  to  take  out  a  new  authority 
for  his  benefit.  He  could  not  claim  any  share  in  the  land  itself. 
For  these  reasons  it  seems  to  me  that,  if  the  case  had  not  been 
complicated  by  the  termination  of  the  original  authority  and  the 
substitution  of  the  new  one,  it  would  have  been  clear  that  the 
plaintiff  could  not  have  obtained  any  relief  in  equity  against 
Zobel,  though  he  might  have  had  a  remedy  in  damages  against 
Gander. 

Turning  now  to  the  other  assumption,  that  there  is  a  sub- 
stantial identity  between  the  old  adventure  and  the  new  one: 
What  are  the  facts  ?  At  the  expiration  of  Gander's  authority 
on  1st  August  1905  he  had  no  further  right  to  the  land,  or  in 
any  way  connected  with  the  land.  Zobel,  whose  share  in  the 
partnership  had  been  ineffectually  sold,  was,  when  that  authority 
expired,  perfectly  free  to  obtain  authority  for  himself  to  enter 
the  land.  There  was  no  privity  between  him  and  Murray.  Zobel 
only  did  what  he  w^as  entitled  to  do  when  he  got  his  authority 
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where  the  subject  matter  is  essentially  different.     That  is  surely 
right.     The  property  here  (if  it  can  be  called  property)  is  not  in 
substance  identical.     The  original  authority  granted  to  Gander 
was  for  20  acres,  and  that  was  the  interest  which  was  the  subject 
of  the  agreement  between  Gander  and  Murray,  as  to  which  Gander 
appears  to  have  assumed  authority  to  dispose  of  Zobel's  interest 
as  well  as  his  own.     That  area*  of  20  acres  was  the  subject  of 
Gander's  application.     Ganders  authority  to  enter  had  expired, 
but  it  could  have  been  regranted  or  renewed  in  certain  circum- 
stances, in  pursuance  of  the  agreement.     Gander  appears  to  have 
done  his  utmost  to  see  that  Murray  obtained  a  fresh  authority. 
These  authorities  are  personal  rights,  and  they  do  not  seem  to 
stand  on  anything  like  the  same  footing  as  ordinary  estates  the 
subject  of  contracts  which  may  be  ordered  to  be  specifically  per- 
formed.    At  any  rate  we  find  that,  notwithstanding  the  efforts  of 
Gander  in  his  support,  Murray  failed  to  obtain  an  authority  to  enter 
and  search  the  20  acres,  or  the  33  acres  which  included  the  20  acres. 
It  appears  to  me,  that  when  the  authority  to  Gander  ran  out, 
there  was,  as  Dr.  Cidlen  contended,  an  entirely  fresh  departure 
in  title  (if  title  it  can   be  called),  and  that  there  was  nothing 
which  could  for  a  moment  be  successfully  contended  to  be  the 
identical  subject  matter  upon  which  the  application  of  Gander 
originally  had  been  granted.     It  seems  impossible  to  contend  that 
what  Murray  applied  for  was  the  same  subject  matter  respecting 
which  Gander  held  authority  to  enter.     The  fact  that  the  same 
acreage  was  applied  for  by  Zobel  afterwards,  cannot  possibly  be 
held  to  make  it  the  same  right  in  respect  of  which  the  contract 
or  agreement  between  Gander  and  Murray  was  entered  into.    The 
title  against  which  specific  performance  is  sought  is  an  entirely 
new  one.     Gander  had  abandoned,  but  he  had  done  so  in  assist- 
ing Murray  to  obtain  a  new  authority.     By  applying  at  the 
wrong  time,  Murray  failed,  and  he  repeated  his  failure  for  the 
same  cause.     In  these  failures  Gander  was  in  no  sense  concerned, 
nor  was  he  responsible  for  either  of  them.     Gander  had  done 
all  that  was  demanded  of  him.     He  had  done  his  best  in  assistance 
of  Murray's  application.     Gander  cannot  be  said  to  have  hToken 
his  contract.  Murray's  failures  were  not  the  fault  of  Gander. 
They  were  due  to  his  too  hasty  application  in  the  firat  instance, 
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ZOBEL 
V, 

Murray. 
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fl.  C.  OF  A.  observed  with  regard  to  it,  irrespective  of  anything  that  has 
occurred  under  a  previously  existing  authority.  It  is  simply 
a  statutory  licence.  It  is  not  in  any  sense  a  grant.  Although 
there  is  involved  in  it  the  permission  to  take  away  and  appro- 
priate metals  found,  yet  that  is  only  because  it  is  a  necessary, 
though  subsidiary,  part  of  prospecting  which  is  the  direct 
and  real  object  of  the  enlarged  powers  granted  by  the  Act  of 
1896.  Now  assuming,  as  has  been  assumed  throughout  the 
argument,  that  Gander's  oral  promise  to  assist  Murray  in  his 
new  application  was  a  binding,  term  of  their  agreement,  though 
not  inserted  in  the  written  document,  the  effect,  and  the  neces- 
sary effect,  of  carrying  out  the  bargain  was  to  entirely  put 
an  end  to  the  authority  under  which  Gander  was  working,  and 
having  extinguished  that  authority,  to  throw  the  land  agam 
open  to  the  world,  so  that  whoever  got  it  would  get  it  under 
a  new,  distinct  and  independent  authority,  quite  unconnected 
with  Gander's  old  authority,  not  flowing  from  or  consequent 
upon  it  in  any  shape  or  form,  and  therefore  in  no  sense  an 
adjunct  to  or  a  renewal  or  continuation  of  the  old  right  under 
which  Gander  operated  for  the  benefit  of  himself  and  Zobel.  The 
agreement,  shortly  put  then,  may  be  summarized  thus : — Sale  of 
chattels,  abandonment  and  extinction  of  existing  authority  whidi 
was  for  copper,  agreement  to  leave  the  ground  open  to  Murray's 
application  to  the  Warden  whether  for  copper  or  any  other 
mineral,  and  not  to  compete  with  him  but  to  assist  him  to  get  an 
authority  to  himself.  That  ended  when  Murray  got  delivery  of 
the  chattels,  and  when  his  application,  which  was  for  both  copper 
and  iron,  failed.  There  was  nothing  further  on  which  the  agree- 
ment could  operate.  He  had  had  his  chance,  the  chance 
bargained  and  paid  for.  Thenceforth  Gander  was  free  so  far  as 
anything  remained  to  be  done  under  the  contract.  Zobel  was 
always  free  because  he  had  never  authorized  the  sale  of  his 
interest.  When  he  found  himself  improperly  deprived  by  the 
cancellation  of  Gander's  authority  of  all  rights  to  prospect  the 
land,  he  applied  for  and  got  a  new  authority  for  himself,  again 
for  copper.  In  this  MuiTay  had  no  interest ;  it  was  not  only 
independent  of  but  adverse  to  him,  and  if  Zobel  had  chosen  to 
remain  solely  interested  in  it,  Murray  could  not  have  asserted 
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any  rights  in  it.     But  if  so,  where  was  Gander's  disability  to   H.  C.  of  A. 
receive  from  Zobel  any  interest  Zobel  chose  to  give  him  ? 

The  bargain  between  Murray  and  Gander  raised  no  fiduciary 
relations  between  them  except  as  to  Gander  s  interest  in  the 
chattels  sold,  and,  possibly,  in  the  then  existing  authority  until 
its  extinction  ;  but  only  in  the  sense  in  which  the  vendor  is 
regarded  as  a  trustee  for  the  purchaser  with  respect  to  the 
property  sold.  There  was  nothing  of  a  continuously  fiduciary 
character  in  their  relations  which  would  extend  beyond  that,  and 
attach  to  any  other  property,  and  convert  Gander  into  a  trustee 
for  Murray  of  whatever  interest  in  the  land  he  might  at  any 
future  time  become  possessed  of. 

Their  relations  were  contractual,  and  for  any  breach  of  the 
contract  or  of  warranty  of  Zobel's  authority,  Murray  may  or  may 
not  have  a  legal  cause  of  complaint.  But  I  see  no  reason  for 
importing  into  the  matter  the  doctrine  of  trusteeship,  and  the 
case  must  therefore  fail. 

For  distinctness  of  principle  I  have  so  far  treated  the  case  as 
if  the  authority  which  Gander  agreed  to  assist  Murray  in 
obtaining  was  for  the  original  area  of  20  acres.  But  the  fact  that 
Murray  applied  for  a  much  larger  area,  33  acres,  though  including 
the  former  20  acres,  the  authority  being  indivisible,  leads  to  one 
of  two  results :  either  the  promise  to  assist  was  not  binding  in 
relation  to  an  application  for  33  acres,  or  if  it  wa^,  it  bound 
Gander  only,  inasmuch  as  Zobel's  alleged  authority  to  sell  the 
partnership  property  could  not  be  supposed  to  cover  a  personal 
undertaking  by  him  with  respect  to  a  matter  known  to  be 
altogether  outside  the  partnership  business. 

The  33  acres  too,  being  outside  that  business  and  beyond  the 
ambit  of  the  original  authority,  cannot  by  any  process  of  reasoning 
^  regarded  as  appertaining  to  the  property  sold,  or  in  any  way 
connected  with  it. 

My  judgment  would  be  the  same  if  there  were  no  extension  of 
area,  but  in  face  of  that  extension,  the  hopelessness  of  Murray's 
case  is  clear  to  demonstration. 

I  would  add  with  regard  to  acquiescence,  it  is  unnecessary, 
taking  the  views  I  have  already  expressed,  to  determine  it ;  but  I 
leel  bound  to  say  that  Murray's  conduct  impressed  me  as  lacking 
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H.  C.  OF  A.  that  promptitude  which  is  so  important  a  feature  when  a  man  is 
asserting  an  equitable  right  to  interests  in  a  speculative  enterprise. 
For  the  reasons  I  have  given  I  agree  that  this  appeal  should  be 
allowed. 


Gakdkb 

V, 
MiTRRAT. 


ZOBEL 
V. 

Murray. 


Immm  J. 


Appeal  allowed.  Judgment  appealed  from 
discharged.  Suit  dismissed,  against 
Zobel  with  costs,  against  GaTider  wkh 
costs  subsequent  to  the  staiem^it  of 
defence.  Respondent,  Murray,  to  pay 
the  costs  of  the  appeal  and  in  Hie 
Supreme  Court, 

Solicitors,  for  the  appellants,  McLaxMan  &  Mumty, 
Solicitors,  for  the  respondent,  Robson  &  Cowiishaw. 

C.A.W. 
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AND 
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H.  C.  OP  A. 
1907. 

Perth, 
Nov.  5. 


Griffith  C.J., 

Barton  and 

Isaacs  J  J. 


ON    APPEAL    FROM    THE    SUPREME    COURT    OF    WESTERN 
AUSTRALIA  EXERCISING  FEDERAL  JURISDICTION. 

Jmticta  Act  1902  (FT.^.),  (2  Edw,  VII,  No.  11),  sees.  135,  137,  191— OiimW 
Code  1903  [W.A.),  (1  <t-  2  Edia.  VII,  No,  14),  »ec«.  663,  eii^Appeal  from 
juiilices—  Order  for  rehearing — Abandonment  of  appeal— Froqf  of  charge  denoto 
— Absence  oj  accused. 

Where  an  appeal  from  a  summary  conviction  is  heard  by  way  of  rehearing, 
the  fact  that  the  appellant  at  the  outset  abandons  his  appeal  and  absents 
himself  from  the  Court  is  no  ground  for  allowing  the  appeal  and  quashing  the 
conviction. 
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An  order  that  an  appeal  shall  be  heard  by  way  of  rehearing  does  not  operate    H.  C.  OF  A. 
to  qnasb  the  conyiction  appealed  againsli.  1907. 


An  appeal  from  the  order  of  Booth  J.  exercising  federal  jurisdic-  Mann 
tion  in  a  matter  under  the  iTriTnigration  Restriction  Acta  doo  Wke. 
1901-05.  The  respondent  was  arrested  and  charged  before  a 
Police  Magistrate  at  Perth  with  being  a  prohibited  immigrant, 
and  after  due  hearing  was  convicted  and  sentenced  to  imprison- 
ment for  two  months.  He  lodged  an  appeal  to  the  Supreme 
Court  of  Western  Australia  on  the  ground  that  he  could 
bring  evidence,  which  he  did  not  previously  know  was  necessary 
on  his  part,  to  prove  that  he  had  been  resident  in  the  Common- 
wealth more  than  a  year. 

On  the  respondent's  application  Parker  C.J.  made  an  order 
that  the  appeal  should  be  by  way  of  rehearing,  in  pursuance  of 
flee  191  of  the  Justices  Act  1902.  Tlie  appeal  came  on  for 
rehearing  before  Booth  J.,  and  counsel  for  respondent  (the  then 
appellant)  thereupon  informed  the  Court  that  he  desired  to  with- 
draw the  appeal.  This  was  not  allowed,  His  Honor  ruling  that, 
as  an  order  for  rehearing  had  been  made,  this  was  equivalent  to 
a  quashing  of  the  conviction,  and  the  prosecution  must  proceed  to 
prove  the  charge  de  novo.  After  protest,  counsel  for  the  prosecu- 
tion opened  the  case  and  proceeded  to  call  witnesses ;  but,  it  being 
pointed  out  that  the  accused  person  was  absent.  Booth  J.  ruled 
that  the  procedure  was  governed  by  the  Criminal  Code  (1  &  2 
Edw.  Vn.  No.  14),  sec.  614,  and  the  charge  could  not  be  proved 
in  the  absence  of  the  accused.  His  Honor  refused  to  issue  a 
bench  warrant  to  compel  the  attendance  of  the  accused,  and 
made  an  order  allowing  the  appeal  and  quashing  the  conviction. 
The  complainant  appealed  to  the  High  Court. 

Thomas,  for  the  appellant.  The  offence  of  being  a  prohibited 
immigrant  is  a  summary,  not  an  indictable,  offence  ;  the  procedure 
therefore  was  governed  by  the  Justices  Act  1902,  and  not  by  the 
Criminal  Code  1903,  sec.  553.  That  being  so,  the  absence  of  the 
accused  person  was  immaterial ;  the  accused  was  represented  by 
his  counsel,  and  therefore  present  before  the  Court:  Justices  Act 
1902,  sec.  137 ;  and  under  sec.  135  the  Judge  could  have 
proceeded  ex  parte. 

VOL.  T.  40 
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H.  C.  OF  A.       But  in  any  event  the  order  that  the  appeal  should  be  by  way 

of  rehearing  did  not  require  the  proof  of  the  whole  case  over 

Mann       again ;  that  order  was  only  a  step  in  the  procedure  of  hearing 

Doo  Wkb     ^^®  appeal,  to  allow  the  appellant  to  adduce  fresh  evidence  in 

support  of  his  appeal.     The  conviction  stands  until  it  is  properly 

reversed ;  and  the  accused  having  expressly  abandoned  his  appeal, 
there  was  nothing  to  do  but  affirm  the  conviction. 

No  appearance  for  the  respondent. 

Griffith  C.J.  I  think  that  where  the  learned  Judge  fell  into 
error  was  in  treating  the  order  of  the  Chief  Justice  that  the 
appeal  should  be  by  way  of  rehearing  as  a  substantive  order 
disposing  of  the  appeal  pro  tanto,  instead  of,  as  it  really  was,  a 
mere  step  in  the  hearing  of  the  appeal  itself.  The  application  to 
the  Chief  Justice  for  that  order,  the  order*  itself,  and  the  subse- 
quent hearing  of  the  appeal  before  Booth  J.  were  all  parts  of  a 
single  proceeding,  that  is,  the  appeal.  Tlie  case  came  properly 
before  the  Court  of  Appeal,  and  thereupon  the  appellant  asked 
to  withdraw  his  appeal  and  declined  to  proceed  with  it.  At  that 
time  the  conviction  stood.  The  learned  Judge,  instead  of  dis- 
missing the  appeal  when  the  appellant  abandoned  it,  entered  upon 
the  hearing,  and  then  allowed  the  appeal  on  the  ground  that  no 
evidence  could  be  given  in  the  absence  of  the  appellant.  In  the 
first  place,  I  am  of  opinion  that  he  ought  to  have  dismissed  the 
appeal  as  soon  as  the  appellant  abandoned  it.  In  the  second 
place,  I  have  no  doubt  that  the  appellant  was  present  in  contem- 
plation of  law  all  through  the  proceedings,  since  he  was  there 
when  they  began.  It  was  quite  immaterial  that  he  went  out  of 
Court  while  they  were  going  on.  If  it  had  been  necessary  under 
the  circumstances  to  hear  evidence,  I  have  no  doubt  that  it  was 
competent  for  the  Court  to  do  so;  but,  if  it  had  then  been 
necessary,  I  think  it  would  now  be  necessary  to  remit  the  case 
for  rehearing.  But  in  the  actual  circumstances  it  was  not  neces- 
sary. A  conviction  stands  until  it  is  quashed.  If  an  appellant 
when  the  appeal  comes  on  abandons  it,  there  is  an  end  of  the 
appeal,  and  the  conviction  remains  in  force.  For  these  reasons 
I  think  that  the  learned  Judge  was  wrong  and  that  this  appeal 
should  be  allowed* 
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Babton  J.     Sec.  614  of  the  Criminal  Code  apipears  to  relate   H-  C*  ^'  ^ 

1907 
only  to  the  trial  of  indictable  offences,  and  I  do  not  think  there 

ean  be  any  application  of  it  in  this  case.     The  appellant,  being 

present  by  his  counsel  at  the  calling  on  of  the  appeal,  and  having 

through  his  counsel  abandoned  the  appeal,  made  the  most  cogent 

admission  of  the  propriety  of  the  original  conviction  which  could 

be  made  in  a  Court  of  Justice,  and  therefore  this  appeal  should 

be  sustained. 


Mann 

v. 

Dog  Wkb. 


Barton  J. 


Isaacs  J.      I  am  of  the  same  opinion.     The  respondent  was 
sammarily  convicted,  and  sec.  183  of  the  Justices  Act  gave  him 
an  absolute  right  to  appeal  on  complying  with  certain  conditions. 
Those  conditions  were  complied  with,  and  he  therefore  was  an 
appellant.    Sec.  187,  in  prescribing  the  security  for  his  appearance, 
directs  that  he  should  enter  into  a  recognizance  to  appear  before 
the  Court  to  which  the  appeal  is  made,  and  to  submit  to  the 
judgment  of  the  Court.     He  cannot,  in  my  opinion,  by  breaking 
the  requirements  of  the  Statute,  put  himself  in  a  better  position 
than  if  he  complied  with  them.     Then  the  Act  goes  on  to  provide 
for  the  hearing  of  the  appeal,  and  sec.  191  provides  that  there 
may  be  a  rehearing  in  either  of  two  cases :     If  the  parties  agree, 
or  if  the  Court  to  which  the  appeal  is  made  so  orders.     But 
that  is  only,  as  has  already  been  put  by  the  Chief  Justice,  a  mat- 
ter of  procedure ;  it-  is  not  the  main  order  in<the  case ;  and  if  the 
appellant  chooses  to  abandon  his  whole  appeal  he  abandons  it 
Altogether,  including  any  agreement  for  rehearing  or  any  incidental 
order  for  rehearing  which  may  have  happened  to  be  made.     I 
think,  therefore,  that  the  view  taken  by  his  Honor  Mr.  Justice 
Soothy  that  the  order  for  a  rehearing  was  the  main  order,  was  not 
correct;  and  that  is  shown  very  distinctly  by  this,  that  sees.  192 
and  193  provide  for  cases  where  a  decision  is  not  affirmed  by  the 
appellate  Court,  and  where  the  decision  of  the  justice  is  affirmed 
by  the  appellate  Court.     If  the  decision  is  affirmed,  then  the 
order  made  by  the  justice,  embodied  in  that  decision,  has  to  be 
carried  out ;  the  conviction  stands,  in  other  words,  until  it  is  set 
^de.    It  never  was  set  aside,  and  although  the  appellant  was 
enabled  to  take  steps  to  challenge  it,  and  did  take  steps  to  chal- 
lenge it,  he  abandoned  his  right  to  do  so ;  and  the  only  consequence 
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H.  C.  OF  A,  ia  that,  having  formally  abandoned  it,  the  original  conviction 
J^^       stands.    I  agree  therefore  that  the  appeal  should  be  allowed. 

Mank 

0^^*^jj^  Appeal  (Mowed.     Order  appealed  frani  dis- 

charged.    Conviction  restored. 

Solicitor,  for  appellant.  Barker  (Crown  Solicitor). 

N.  G.  P. 


[HIGH  COURT  OP  AUSTRALIA.] 

MAURICE  MYERSON Appellant; 

AND 

THE  KING Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OF  A.    Criminal  Law — Verdict — Becommendation  to  merry — Ambiguous    exprtsnon    i» 
1908.  rider —Meaning  of  jwry*s  finding, 

Sydney,  Where  the  jary  in  a  criminal  trial  add  to  a  verdict  of  guilty,  and  objection 

April  22.  >B  taken  to  the  conviction  on  the  ground  that  the  rider  ia  a  rider  finding 

special  facts  which  are  alleged  to  be  inconsistent  with  guilt,  the  Court  most 

iSi^D  \qo)s.  at  the  whole  finding  including  the  rider,  and  if  it  then  appears  reasonably 

^Shm^  Jj"^  doubtful  whether  the  jury  have  found  the  facts  necessary  to  esUbltsh  the 

offence  charged,  the  accused  is  entitled  to  the  benefit  of  the  doubt  and  the 
conviction  should  be  quashed  ;  but  the  effect  of  a  clear  finding  of  guilty  is  not 
cut  down  by  a  rider  stating  facts  which,  considered  in  the  light  of  tbe 
circumstances  of  the  case  and  the  nature  of  the  offence  charged,  are  consisteBt 
with  guilt. 
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Heid^  also,  that,  where  there  has  been  a  verdict  of  guilty  on  several  counts,  H.  C.  or  A. 
some  of  which  are  subsequently  held  bad  on  demurrer,  the  nature  of  the         1908. 
material  allegations  in  the  defective  counts  and  the  fact  that  the  jury  have         ^•^"^'^ 
found  them  to  be  proved  are  relevant  in  ascertaining  the  meaning  of  a  rider      MYBBaoN 

applicable  to  the  verdict  upon  all  the  counts.  rp^^  KiKO. 


To  a  verdict  of  guilty  upon  three  counts  of  an  indictment  against  two 
persons  for  conspiracy  the  jury  added  a  rider  recommending  one  of  the 
accused  to  mercy  on  the  ground  that  he  was  an  "  unsuspecting  tool "  of  the 
other. 

Held,  that,  in  view  of  the  circumstances  of  the  case,  the  nature  of  the 
offence,  and  the  findings  on  other  counts,  the  rider  could  not  be  regarded  as 
equivalent  to  a  verdict  of  not  guilty  as  regards  the  accused  to  whom  it 
referred. 

Quartf  whether  special  leave  to  appeal  should  have  been  granted. 

Decision  of  the  Supreme  Court :  Bex,  v.  Myerwn  (1907)  7  8.R.  (N.S.W.), 
748,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  upon  a  Crown  case  reserved  under  the  Grimes  Act  1900. 

Tbe  appellant  and  his  brother  were  convicted  upon  an  indict- 
ment containing  three  counts  for  conspiracy  to  defraud.  The 
jury  added  a  rider  recommending  the  appellant  to  mercy  on  the 
ground  that  he  was  the  "  unsuspecting  tool  "  of  the  other 
accused.  On  a  Crown  case  reserved  the  Supreme  Court  held 
that  the  second  and  third  counts  of  the  indictment  were  bad,  and 
that  a  demurrer  to  them  should  have  been  allowed,  but  that  the 
first  count  was  good.  Objection  was  then  taken  for  the  appellant 
that  the  rider  was  equivalent  to  a  verdict  of  not  guilty  as  regards 
the  appellant.  The  Supreme  Court  decided  against  him  and 
affirmed  the  conviction :  Rex  v.  Myerson  (1). 

From  that  decision  the  present  appeal  was  brought  by  special 
leave. 

The  facts  are  fully  stated  in  the  judgment  of  Oriffiih  C.J. 

^*  ff.  Reid  K.C.  and  Oarland,  for  the  appellant.  The  Court 
should  look  at  the  recommendation  as  well  as  the  verdict.  It  is 
^y  part  of  the  finding,  and  if  it  shows  that  the  jury  have 

(1)  (1907)  7  S.R.  {N.S.W.),  748. 


H.  C.  OF  A.  found  certain  facts  inconsistent  with  the  guilt  oE  the  accui 

the  whole  finding  shoold  be  treated  as  equivalent  to  a  verdict 

Htirsok     °ot  guilty:   Reg.   v.   Btckaon   (1);   Reg.  v.  Gray   (2);  Reg. 

THilkiNo     C^'iticKhaw  (3).     The  dictum  of  Lord  Campbell   G.3.   in  J?. 

Trebilcock  (4),  to  the  eifect  that  the  rider  forms  no  part  of  i 

verdict  is  not  supported  by  later  cases  on  the  subject.  The  rii 
is  of  equal  weight  with  the  verdict  strictly  so  called  in  showi 
the  conclusion  at  which  the  jury  arrived  on  the  facts.  It 
not  necessary  tliat  the  rider  should  clearly  contradict  the  rest 
the  finding  in  order  to  avoid  the  conviction.  It  is  sufficient 
the  result  is  to  render  it  uncertain  whether  the  jnry  really  hi 
found  the  facts  necessary  to  support  a  conviction  of  the  offe 
charged.  I£  the  words  used  by  the  jury  are  reasonably  capa 
of  a  construction  which  will  have  that  result  the  convict 
should  be  quashed.  The  defect  might  have  been  cured  by 
Judge  refusing  to  accept  the  verdict,  but,  that  not  having  b 
done,  it  has  become  impossible  to  aay  that  the  jury  have  res 
found  the  accused  guilty.  The  Supreme  Court  were  in  erroi 
dealing  with  the  finding  in  two  parts  ;  they  thought  t) 
because  the  first  part  was  clear  and  the  latter  part  ambigiK 
they  should  disregard  all  but  the  mere  finding  of  guilty. 

The  words  used  by  the  jury  should  be  construed  in  tb 
oi-dinary  popular  sense,  not  in  any  technical  sense,  and  the  Co 
should  consider  the  words  themselves  and  not  speculate  as 
what  the  jury  might  or  should  have  meant.  [They  referred 
Steivart  avd  Walker  v.  White  (5).]  So  regarded,  the  wo 
"  unsuspecting  tool "  not  merely  render  the  finding  uncerti 
they  plainly  negative  guilt.  An  intent  to  defraud  was 
essential  element  of  the  offence  charged  The  conspiracy  allej 
was  an  agreement  to  defraud  creditors.  It  is  impossible 
conceive  a  person  agreeing  to  defraud  his  creditors  in  the  n 
alleged  here  without  suspecting  that  the  result  of  the  agreenn 
would  be  to  defraud.  The  rider  is  equivalent  to  finding  that  i 
accused  was  unknowingly  guilty.  A  "  tool "  may  be  guilty 
Dofc    guilty,  but  an   "  unsuspecting  tool "   is   an   innocent  U 

...  4S.C.R.  (N.S.W.),298.  (*)  I  De«n.  *  B.,  «3;  KLJ.M. 
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[They  referred  to  Reg.  v.  Moore  (1) ;  Mulcaky  v.  The  Qiieen{2) ;  H.  0.  of  a. 
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Reg.  V.  Beirme  (3) ;  Hardgrave  v.  2%€  Kijig  (4).]  ^_^ 

Mtkbson 
Pitcher  K.C.  {Pollock  with  him),  for  the  Crown.     Although    -thu^kujo. 

the  Court  is  entitled  to  consider  all  that  the  jury  have  said,  the       

actual  verdict  and  the  rider  do  not  stand  on  exactly  the  same 
footing.      The  verdict  should  be  upheld  if  the  rider  is  capable  of 
any  reasonable  construction  upon  which  the  whole  finding  can 
stand  together.      The  Court  will  endeavour  to  make  sense  of 
what  the  jury  has  said,  and  should  construe  the  finding  reason- 
ably and  in  the  light  of  the  facts  proved  in  the  case :  Reg.  v. 
Trebilcock  (5).      In  Reg.  v.  Dickson  (6)  the  words  of  the  rider 
were  absolutely  inconsistent  with  the  verdict  of  guilty,  and  could 
not  be  construed  otherwise.    There  were  three  counts  here  and 
the  appellant  was  found  guilty  on  all  of  them,  and,  though  two 
of  them  were  held  bad  on  demurrer,  the  facts  alleged  must  be 
taken  to  have  been  proved,  as  there  is  no  suggestion  that  the 
evidence  was  insujfficient  to  support  the  information.      Looking 
at  the  allegations  in  the  several  counts,  it  is  clear  from  the 
nature  of  the  case  that  there  are  many  senses  in  which  the 
appellant  may  have  been  an  "  unsuspecting  tool "  and  yet  have 
been  guilty.      The  jury  may  have  meant  that  he  did  not  realize 
the  wrong  he   was  doing,  or  that  he  was  influenced  by  the 
stronger  mind  of  his  brother,  without  realizing  where  he  was 
being  led.     But  it  is  no  excuse  that  a  man  did  not  know  that  he 
was  doing  wrong.    [He  referred  to  Rex  v.  Esop  (7) ;  Bank  of  New 
South  Wales  v.  Piper  (8).]    The  onus  is  on  the  appellant  of 
showing  that,  under  the  circumstances  of  this  case,  an  unsuspect* 
ing  tool  must  have  been  an  innocent  tool.       In  other  words,  he 
must  show  that  the  jury  really  made  a  mistake  when  they 
found  him    guilty.       At  the  most  he  has  only  shown  that 
"  unsuspecting  tool  "  is  capable  of  a  construction  consistent  with 
innocence.      He  has  not  shown  that  those  words  necessarily 
negative  guilt     [He  referred  to  Reg.  v.  Morce  (9).] 

(1)  2  N.8. W.  W.N.,  6.  (6)  4  S.C.R.  (N.8. W.),  298. 

(2)  L.R.  3  H.L.,  306.  (7)  7  C.  A;  P.,  456. 

(3)  U8.C.R.  (N.S.VV.),  351.  (8)  (1897)  AC,  383. 

(4)  4  C.L.R.,  232»  at  p.  239.  (9)  13  A.L.T.,  262,  at  p.  263. 

(5)  1  Dean.  &  B.,  453  ;  27  L.J.M.G.,  103. 
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H.  C.  o»  A.       Qt  jj^  Heid  K.C.,  in  reply,  referred  to  Beg,  v.  Sleep  (1). 
^^^  [Gbiffith  C.J.  referred  to  Reg,  v.  Orman  (2).] 

Mtbbson 

Thk  Kino        GRIFFITH  C.J.     Special  leave  was  granted  in  this  ease  to  appeal 
from  an  order  of  the  Supreme  Court  affirming  the  conviction  of 
the  appellant  upon  a  charge  of  conspiracy.     The  information 
presented  against  him,  which  was  in  somewhat  vague  terms,  con- 
tained three  counts.     The  first  alleged  that  the  appellant  and 
another  conspired  together  to  cheat  and  defraud  certain  named 
creditors  and  others  of  "divers  large  quantities  of  goods  and 
merchandise  and  divers  large  sums  of  money  the  property  of  the 
creditors  aforesaid."    The  second  cotmt  alleged  that  the  accused 
were  on  7th  June  1907  made  bankrupt,  and  that  on  1st  June  in  that 
year  they,  with  intent  to  defraud  the  same  creditors,  conspired  and 
agreed  together  that  they  should  within  four  months  before  the 
sequestration  order  dispose  of  otherwise  than  in  the  ordinary  way 
of  trade  certain  goods  and  merchandise  which  they  had  obtained 
on  credit  from  the  creditors  mentioned,  and  for  which  they  had 
not  paid.     The  third  count  I  need  not  refer  to.     The  jury  found 
the  accused  guilty  on  all  three  counts  and  added : — "  We  strongly 
recommend  the  accused  Maurice  Myerson  to  mercy  on  account  of 
ill-health,  and  because  we  believe  that  he  was  a  tool,  an  unsus- 
pecting tool,  of  Abraham,  his  brother,"  the  other  accused.     The 
learned  Judge  before  whom  the  case  was  heard  reserved  three 
points  for  the  consideration  of  the  Full  Court.    The  first  two 
related  to  a  demuiTer.     The  third,  which  is  the  only  one  for  our 
consideration,  is  that  the  rider  to  the  verdict  of  the  jury  was 
equivalent  to  a  verdict  of  not  guilty  against  Maurice  Myerson, 
the  appellant.     When  the  case  came  before  the  Full  Court  they 
held  that  the  demurrer  to  the  second  and  third  counts  ought  to 
have  been  allowed,  and,  considering  the  matter  with  reference  to 
the  first  count,  came  to  the  conclusion  that,  under  the  circum- 
stances, they  were  unable  to  say  that  the  rider  was  equivalent  to 
a  verdict  of  not  guilty.     The  matter  cannot  be  put  better  than 
in  the  language  of  Cohen  J.     He  pointed  out  that  the  question  was 
what  did  the  jury  mean,  and,  after  referring  to  the  similarity  of 
the  meaning  of  the  word  "  tool "  to  that  of  the  word  "  dupe,"  which 

(1)  Le.  k  Ca.,  44.  (2)  14  Cox  Cr.  Ca.,  381. 


V. 

The  Kikg. 

Griffith  O.J. 
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H*  0.  Of  A.   guilty  and  added  a  rider  to  their  verdict,  to  look  at  the  whole 
1908.        ^£  ^YiQ  finding,  and  that  if  it  appears  reasonably  doubtful,  taking 
MvEBflON     ^h®  whole  finding  together,  whether  the  jury  have  found  the 
facts  necessary  to  establish  the  offence  charged,  the  accused  is 
entitled  to  the  benefit  of  the  doubt     The  question  is  how  is  the 
rule  to  be  applied  in  the  present  case*     The  main  contention  for 
the  appellant  is  this :  that  in  a  charge  of  conspiracy  to  def  mad 
intent  is  an  essential  element  of  the  offence,  and  that  there  can- 
not be  an  intent  to  defraud  on  the  part  of  one  who  is  the  unsus- 
pecting tool  of  another.      That,  however,  depends   upon  the 
meaning  of  those  words,  and  the  sense  in  which  they  are  used. 
A  conspiracy  to  defraud  may  be  proved  in  various  ways,  and  the 
means  of  carrying  out  the  conspiracy  may  also  be  veiy  varied. 
In  the  present  case  the  jury  have  found  that  one  part  of  the 
agreement  between  the  accused  was  that  they  should  dispose  of, 
otherwise  than  in  the  ordinary  way  of  trade,  goods  for  which 
they  had  not  paid.     It  is  obvious  that  one  person  might  agree 
with  another  to  assist  in  an  enterprise  of  that  kind  and  yet 
truthfully  be  called  the  unsuspecting  tool  of  the  other.     The 
words  seem  to  me  to  be  capable  of  various  significations.    They 
may  mean  that  the  person  spoken  of  did  not  suspect  that  the 
enterprise  was  unlawful.      But  ignorantia  juris  hand  excusoL 
The  words  must  be  taken  with  reference  to  the  circumstances  of 
the  particular  case.     If  the  nature  of  the  offence  in  the  present 
case  were  such  that  a  person,  who  could  be  fairly  described  in  the 
ordinary  meaning  of  the  words  as  an  unsuspecting  tool,  could  not 
be  guilty  of  the  offence,  I  think  that  the  conviction  could  not  be 
supported.   But  it  is  impossible  to  come  to  that  conclusion,  having 
regard  to  the  nature  of  the  offence  charged  and  the  facts  found. 
One  meaning  that  the  words  are  capable  of  bearing  is  that  the 
accused  did  not  know  that  there  was  any  harm  in  what  he  was 
doing,  or  did  not  know  that  he  was  exposing  himself  to  criminal 
liability,  and  it  is  extremely  probable  that  that  was  what  the 
jury  meant.     Having,  then,  a  clear  finding  that  the  accused  was 
guilty  of  conspiring  with  the  other  accused  to  defraud  his  creditors, 
and  having  only  this  ambiguous  expression  in  the  rider  to  qualify 
it,  I  think  it  is  a  case  for  the  application  of  this  principle  that  a 
clear  statement  or  finding  of  fact  is  not  to  be  cut  down  by  the 
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subsequent  use  of  ambiguous  words.      For  my  own  part,  I  Am   ^  C-  ^'  ^' 
disposed  to  think  that  we  ought  not  to  have  granted  special  leave       ^^^^ 
to  appeal  in  this  case,  and  I  had  grave  doubt  on  the  point  at  the     Mtkbsok 
time.      But  there  has  been  no  application  to  rescind  the  special    thjj  kino. 

leave,  and  I  have  expressed  my  opinion  on  the  merits.     The  only       

question  really  involved  is  not  one  of  general  interest  or  import- 
ance in  the  administration  of  the  criminal  law,  as  to  the  right  of 
an  accused  person  to  get  the  benefit  of  an  uncertainty  in  the 
conviction,  but  is  rather  a  question  of  the  meaning  of  the 
particular  words  used  by  the  jury  in  this  case.  That  is  not  a 
matter  of  general  importance. 

When  we  granted  special  leave  to  appeal  we  had  not  the 
advantage  of  seeing  the  reasons  of  their  Honors  of  the  Supreme 
Court.  If  we  had,  it  is  still  more  doubtful  whether  we  should 
have  granted  it. 

Barton  J.,  O'Connor  J.,  and  Isaacs  J.  concurred. 

Appeal  dismissed. 

Solicitor,  for  the  appellant,  E.  R,  Abigail. 

Solicitor,  for  the  respondent,  Tfte  Crown  Solicitor  for  New 

South  Wales. 

C.  A.  W. 
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THE  KING  (on  the  Prosecution  of  Waters)  .      Plaintiff; 


AMD 


THE  REGISTRAR  OF  TRADE  MARKS 


.    Defendant. 


H.  C.  Of  A. 

1908. 


Melbourne, 

March  25, 26, 
27. 


Griffith  G.  J., 
O'Ctonnor. 
ItaacsMia 
Higgina  JJ. 


Trade  Marks  Act  1905  {No.  20  of  1905),  MCf.  33,  37,  41,  46,  94, 105— TVacie  Marks 
Rtgrdaiiofis  1906,  rtgs.  27, 2&—Applicatumfcr  rtgistroiion-^Notict  by  BegUtrar 
— Failure  qf  applicant  to  reply — Abandonment  of  application — Validity  of 
regulatum — Extension  of  time  for  reply — Power  ofBegislrar, 

Regulation  28  of  the  Trade  Marks  Begtdations  1906,  in  so  far  as  it  provides 
for  an  application  being  deemed  to  be  abandoned  in  a  oertain  event,  is  a  lawfal 
exercise  of  the  power  conferred  by  sec.  94  of  the  Trcuie  Marks  Act  1905,  and 
is  not  inconsistent  with  sec.  37* 

So  held  by  the  Court,  Biggins  J.  doubting. 

If  the  Registrar  is  satisfied  that  the  failure  of  an  applicant  to  answer  the 
notice  referred  to  in  regulations  27  and  28  arises  from  circumstances  for 
which  the  applicant  should  be  excused,  he  may  under  sec  105  of  the  Act 
extend  the  time  for  so  answering,  and,  in  considering  whether  he  should  or 
should  not  extend  the  time,  the  Registrar  is  bound  to  exercise  his  discretion. 

Order  nisi  for  mandamus. 

On  12th  December  1907,  upon  the  application  of  Edward  Need- 
ham  Waters,  an  order  nisi  was  granted  by  Higgins  J.  calling 
upon  the  Registrar  of  Trade  Marks  to  proceed  with  application 
No.  3036  for  registration  of  a  trade  mark,  or,  alternatively,  to 
give  notice  under  or  in  pursuance  of  sec  37  of  the  Trade  Marks 
Act  1905  in  respect  of  the  said  application,  or  show  cause  why 
such  other  order  with  regard  to  the  said  application  be  not  made 
as  to  the  Full  Court  should  seem  fit. 

From  the  affidavits  it  appeared  that  on  20th  November  1906 
one  Downman  Miles,  agent  for  Fromy    Rogee  &  Co.,  brandy 
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growers,  of  St.  Jean  d'Angely,  Cognac,  France,  applied  on  behalf  H-  C.  of  A. 
of  that  firm  for  the  registration  of  a  certain  trade  mark,  and  gave 
as  his  address  for  service,  369' Collins  St.,  Melbourne.  Thk  King 

On  30th  July  1907  the  Registrar  of  Trade  Marks  wrote  a  letter  ^^j,  ^,g. 
to  Downward  Miles  statins^  that  the  examiner  had  made  a  certain     '"^^  of 
report,  and  that  he  (the  Registrar)  might  have  to  refuse  the      Marks. 
application  on  the  grounds  forming  the  subject  of  the  examiner's 
report.      The  letter  then  continued  : — "  3.  Before  taking  such 
definite  action,  adverse  to  the  applicant  firm,  I  am  prepared  to 
hear  you  upon  the  matter.    4.  Notification  of  your  intention  to 
be  heard  must  be  lodged  at  this  office,  on  Form  E,  within  30  days 
from  date  of  this  letter."    This  letter  was  addressed  to  "  Down- 
man  Miles  Esq.,  369  Collins  St.,  Melbourne,"  and  was  posted. 

The  letter,  however,  was  not  delivered,  but  was  returned 
through  the  dead-letter  office  to  the  Registrar. 

On  4th  October  1907  a  notification  appeared  in  the  Australian 
Official  Journal  of  Trade  Marks  that  the  application  No.  3036 
had  been  abandoned. 

On  17th  October  1907  a  letter  was  sent  to  the  Registrar  written 
on  behalf  of  Downman  Miles  &  Co.,  which  was  as  follows  : — 

"  Immediately  after  our  return  to  Melbourne  from  Europe  we 
called  at  the  Trades  Marks  Office  to  inquire  whether  the  registra- 
tion of  the  above  mark  had  been  completed,  to  hear  to  our 
surprise  that  the  application  had  been  advertised  abandoned. 

"  Whilst  thanking  you  for  your  explanation  of  the  circum- 
stances which  lead  to  this,  we  cannot,  however,  accept  the 
responsibility  for  the  irregularity  which  has  unfortunately  trans- 
pired for  the  reason  that  the  Act  specifically  stipulates  that  the 
applicant  must  furnish  you  with  an  address.  This  we  obviously 
did,  but  we  have  not  received  any  communications  whatsoever 
from  you  on  the  subject,  therefore  our  view  is  that  having  carried 
out  our  contract  the  matter  should  proceed. 

"  For  your  guidance  we  may  mention  that  369  Collins  street 
has  been  our  address  since  July  1906,  and  we  constantly  received 
letters  addressed  to  Mr.  Downman  Miles,  in  substantiation  of 
which  we  enclose  a  communication  so  addressed  posted  in  Ports- 
mouth on  September  13th  and  received  here  by  last  mail. 
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"  The  serious  error  of  the  postal  authorities  cannot  surely  be 
advanced  as  a  plea  for  disposal  of  this  important  application. 

"  We  quite  understand  that  we  can  make  a  fresh  application, 
which  would  not  only  be  an  injustice,  but  is  most  unsatisfactory  to 
us,  and  we  contend  that  we  have  not  done  anything  to  necessitate 
this,  and  as  we  have  faultlessly  observed  the  regulations  we  now 
apply  to  have  the  original  application  reinstated/' 

The  Registrar,  however,  decided  that  he  was  bound  by  regula- 
tion 28  of  the  Trade  Marks  RegvZaticma  1906  to  hold  that  the 
application  had  been  abandoned. 


Schiitty  for  the  prosecutor.  The  notice  which  was  sent  by  the 
Registrar  W5U3  never  received  by  the  applicant  within  the  meaning 
of  regulation  28,  and  therefore  there  was  no  default  and  no 
abandonment  within  that  regulation.  Although  the  notice  may 
have  been  properly  given  or  served  under  sees.  106  and  107  of 
the  Trade  Marks  Act  1905,  regulation  28  contemplates  an  actual 
receipt  by  the  applicant.  The  Registrar  should  therefore  have 
proceeded  with  the  application  and  then  should  either  have 
accepted  or  refused  it.  See  sec  33  (3).  The  pix)vision  in 
regulation  28  as  to  abandonment  is  vXtra  vires.  It  is  not 
authorized  by  sec.  94  of  the  Act,  and  is  inconsistent  with  sec  37, 
under  which  abandonment  cannot  be  assumed  to  have  taken 
place  until  twelve  months  after  the  application. 

[He  referred  to  Jackson  &  Co,  v.  Napper;  In  re  Schmidt's 
Trade  Mark  (1) ;  Kerly  on  Trade  Marks,  2nd  ed.,  p.  76 ;  Sebastian 
on  Trade  Marks,  4th  ed.,  p.  330.] 

McArthur,  for  the  defendant  Regulation  28  is  not  vMra 
vires.  It  is  a  provision  which  is  necessary  and  convenient  for 
giving  effect  to  the  Act  within  the  meaning  of  sec.  94.  Sec  37 
does  not  apply  to  a  case  of  this  kind.  It  contemplates  that 
everything  has  been  done  which  is  necessary  for  registration 
except  some  act  on  the  part  of  the  applicant,  for  doing  which 
fourteen  days  will  be  ample  time,  and  which  having  been  done 
registration  will  follow  as  a  matter  of  course.  Sec  41  is  another 
case  in  which  abandonment  is  to  be  presumed. 


(1)  35  Ch.  D.,  162. 
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[HiGOiNS  J.  referred  to  James  v.  Stevenson  (1)  as  showing  that  H.  C.  of  a 
abandonment  is  a  question  of  intention. 

Griffith  C.J. — Under  sec.  105  the  Registrar  can  extend  the  xhb  Kino 
time  for  replying  to  the  notice.] 


Schutt  in  reply. 


Cur.  adv,  vvXt 


V, 

The  Regis- 

TKAB  OF 

Trade 
Mabks. 


Griffith  C.J.  This  is  a  rule  nisi  for  a  mandamus  to  the 
Registrar  of  Trade  Marks  to  command  him  to  proceed  with 
application  No.  3036  for  the  registration  of  a  trade  mark,  or, 
alternatively,  to  give  notice  under  sec.  37  of  the  Trade  Marks  Act 
1905  in  respect  of  that  application.  An  application  was  made 
for  the  registration  of  the  trade  mark.  The  Registrar  applied  to 
the  applicant  for  certain  information,  but  did  not  get  it,  and  after 
the  lapse  of  fourteen  days  he  treated  the  application  as  abandoned. 
Then,  nearly  a  year  after  the  application  was  made,  the  Registrar 
was  asked  to  proceed  upon  it,  but  he  regarded  himself  as  precluded 
by  the  regulations  from  doing  so. 

The  Trade  Marks  Act  1905  makes  general  provisions  as  to  the 
mode  of  dealing  with  applications  for  trade  marks.   By  sec.  33  (3) 
it  is  provided  that : — "  Subject  to  this  Act  the  Registrar  may 
either  accept  the  application,  with  or  without  modifications  or 
conditions,  or  refuse  it."      I  take  that  to  mean  that  he  must  do 
one  or  other  of  the  two  things,  and  may  do  either.      A^  appeal 
lies  from  the  Registrar  to  the  law  officer  and  to  the  Court. 
Sec  37  provides  that : — ''  If,  by  reason  of  default  on  the  part  of 
the  applicant,  the  registration  of  a  trade  mark  has  not  been  com- 
pleted within  twelve  months  from  the  date  of  the  lodging  of  the 
appUcation,  the  Registrar  shall  give  notice  of  the  non-completion 
to  the  applicant,  and  if,  at  the  expiration  of  fourteen  days  from 
that  notice  or  such  further  time  as  the  Registrar  in  special  cases 
permits,  the  registration  is  not  completed,  the  application  shall  be 
deemed  to  be  abandoned."      If  the  application  is  accepted  it  is 
^tdred  to  be  advertised  for  three  months,  during  which  time 
notice  of  opposition  may  be  lodged,  and,  if  there  is  opposition, 
Norther  steps  may  be  taken,  so  that  the  whole  process  of  obtaining 

(1)  (1893)  A.C.,  162. 
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H.  C.  OF  A.  the  registration  of  a  trade  mark  must  occupy  a  period  more  than 
three  months  after  acceptance  of  the  application. 

Sec.  94  authorizes  the  Oovemor-Oeneral  to  make  regulations 
prescribing  all  matters  "  which  are  neC^fesary  or  convenient  to  be 
prescribed  for  giving  effect  to  this  Act  or  for  the  conduct  of  any 
business  relating  to  the  Trade  Marks  Office." 

Now,  it  is  an  incident  of  every  application  for  the  grant  of  a 
privilege,  just  as  it  is  of  the  prosecution  of  every  enterprise,  that 
the  person  making  the  application  or  prosecuting  the  enterprise 
may  abandon  it  if  he  does  not  think  it  worth  his  while  to  go  on. 
In  all  Courts  provision  is  made  for  bringing  proceedings  to  an 
end  if  the  plaintiff  or  petitioner  does  not  prosecute  them  with 
diligence.  In  the  case  of  an  office  like  the  Trade  Marks  Office  or 
the  Patents  Office,  where  a  great  deal  of  business  is  transacted,  it 
is  certainly  at  least  convenient  that  there  should  be  some  pro- 
vision whereby  it  may  be  known  whether  applicants  intend  to 
go  on  with  their  applications,  so  that  the  office  may  not  be 
encumbered  by  an  accumulation  of  applications  with  which  there 
is  no  intention  to  proceed. 

In  professed  exercise  of  the  powers  conferred  by  sec  94,  regu- 
lations were  made  on  28th  December  1906,  of  which  I  will  read 
regulations  27,  28,  and  29  :— 

"  27.  If  the  Registrar  is  of  opinion  that  the  trade  mark  is  not 
in  compliance  with  the  Act  or  that  some  bar  to  its  registration 
exists  he  shall  give  notice  thereof  to  the  applicant.  The  notice 
shall  state  the  gi'ounds  of  the  Registrar's  opinion  and  shall  inform 
the  applicant  that  he  is  entitled  to  be  heard  personally  or  by  his 
agent  before  the  Registrar  deals  with  the  application. 

"  28.  Within  fourteen  days  from  the  receipt  of  the  notice  or 
such  further  time  as  is  fixed  by  the  notice,  the  applicant  shall 
notify  to  the  Registrar  whether  or  not  he  desires  to  be  heard 
upon  the  matter,  and  in  default  of  his  doing  so  the  application 
shall  be  deemed  to  be  abandoned. 

"20.  If  the  applicant  notifies  the  Registrar  that  he  desires  to 

be  b^„fd  the  Registrar  shall  fix  a  time  for  the  hearing,  and  shall 

^^yQ  /      th^  applicant  not  less  than  ten  days'  notice  of  the  time  so 

^^cf      ^  if  the  applicant  fails  to  appear  personally,  or  by  h^ 
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agent,  at  the  time  fixed  for  the  hearing,  the  application  shall  be 
deemed  to  be  abandoned." 

These  regulations  on  their  face  are  in  accordance  with  the 
usual  method  of  regulating  proceedings  to  be  taken  before  a 
tribunal  or  person  entrusted  with  discretionary  powers,  viz., 
that,  if  the  person  invoking  action  fails,  when  called  upon,  to 
take  some  necessary  steps  within  a  reasonable  time,  his  case  shall 
be  treated  as  at  an  end* 

It  is  contended  that  these  regulations  are  ultra  vires.  I  confess 
I  have  some  difficulty  in  following  the  argument.  The  main 
point  urged  is  that  they  are  inconsistent  with  sea  37,  which  I 
have  already  read.  But  the  fact  that  an  application  is  to  be 
deemed  to  be  abandoned  at  the  end  of  twelve  months  does  not 
prevent  the  applicant  from  abandoning  it  sooner.  Moreover,  sec. 
37  appears  to  me  to  have  been  enacted  alio  intuitu.  I  doubt 
whether  it  applies  at  all  to  such  a  default  as  that  in  the  present 
case.  It  seems  to  contemplate  that  the  default  is  such  that  it  is 
still  possible  for  the  registration  to  be  completed  within  14  days, 
which  is  impossible  if  the  application  is  not  yet  accepted.  Nor  is 
there  any  inconsistency.  Sec.  37  does  not  contain  negative  words. 
It  provides  for  a  particular  contingency.  I  can  see  no  incon- 
sistency between  that  section  and  the  regulations  I  have  read. 
I  think  therefore  that  the  regulations  are  intra  vires. 

Wliat  actually  happened  was  this.  The  Registrar  gave  notice 
to  the  applicant  under  regulation  27,  informing  him  that  he  was 
entitled  to  be  heard  personally  or  by  his  agent.  Owing  to 
circumstances  to  which  it  is  not  necessary  to  refer  in  detail  the 
applicant  did  not  receive  that  notice,  and  consequently  took  no 
action,  and  at  the  expiration  of  the  time  mentioned  the  Registrar 
conceived  that  he  was  bound  to  act  under  regulation  28,  and 
accordingly  published  in  the  Journal  of  Trade  Marks  a  notice 
that  the  application  had  been  abandoned.  When  this  came  to 
the  knowledge  of  the  applicant,  he  asked  the  Registrar,  in  sub- 
stance, to  revive  the  matter.  The  Registrar  answered  that  there 
was  no  provision  in  the  Act  or  regulations  providing  for  such  a 
contingency,  that  is,  the  non-receipt  of  the  notice  by  the  applicant, 
heing  taken  into  consideration  in  the  case  of  an  application  aban- 
doned under  regulation  28.    He  thought  that  he  had  no  power  to 
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H.  C.  OF  A.  reinstate  the  application.  Apparently  he  lost  sight  of  the  pro- 
visions  of  sec.  105,  which  provides  that : — "  Where  by  this  Act 
any  time  is  specified  within  which  any  act  or  thing  is  to  be  done, 
the  Registrar  may,  unless  otherwise  expressly  provided,  extend 
the  time  either  before  or  after  its  expiration,"  It  was  therefore 
competent  for  the  Registrar,  if  satisfied  that  the  failure  to  answer 
the  notice  heul  arisen  from  circumstances  for  which  the  applicant 
might  be  excused,  and  which  were  such  as  to  show  that  he  had 
not  really  abandoned  his  application,  to  allow  an  extension  of  the 
time  to  answer  the  notice  and  then  to  proceed  with  the  matter 
in  the  ordinary  way.  In  my  opinion  the  Registrar  was  bound  to 
exercise  his  discretion  as  to  granting  such  an  extension.  It  is 
not  necessary  to  express  any  opinion  on  the  question  whether  he 
ought  to  have  extended  the  time,  since  Mr.  McArthur  has  stated 
on  behalf  of  the  Registrar  that  he  will  do  so. 

The  order  should  be  made  absolute  for  a  mandamus  directing 
the  Registrar  to  entertain  and  determine  the  application  by  the 
applicant  that  the  application  No.  3036  may  be  reinstated  and 
proceeded  with,  and  that  for  that  purpose  the  time  for  answering 
the  notice  may  be  extended. 


O'Connor  J.  The  Registrar  has  declined  to  further  entertain 
this  application  on  the  ground  that  the  applicant  is  in  default 
under  regulation  28.  That  regulation  provides  that,  if  within 
fourteen  days  from  the  receipt  of  a  notice  under  regulation  27, 
the  applicant  does  not  notify  the  Registrar  whether  he  desires  to 
be  heard  or  not,  the  application  shall  be  deemed  to  be  abandoned. 
It  is  quite  evident  that  in  fact  the  applicant  never  received  that 
notice  under  regulation  27.  It  is  also  clear  that  he  never  had 
any  intention  of  abandoning  his  application.  But  the  Registrar, 
thinking  himself  constrained  to  hold,  as  a  matter  of  law,  that 
under  regulation  28  there  had  been  a  receipt  of  the  notice  under 
regulation  27  and  an  abandonment  of  the  application  under 
regulation  28,  declined  to  entertain  an  application  for  any  purpose 
whatsoever.  On  that  refusal  the  applicant  has  come  to  this  Court 
to  obtain  a  mandamus  commanding  the  Registrar  to  dischai;ge 
whatever  may  be  his  legal  duty  as  to  the  application. 

The  first  question  is  whether  regulation  28  is  or  is  not  idtra 
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vires.      I   have  no  doubt  at  all  that  it  is  within  the  powers  H.  C.  of  A. 
conferred  by  the  Act      Sec.  94  enables  the  Governor-General  to 
make  regulations  not  inconsistent  with  the  Act  in  respect  of  all 
matters  necessary  or  convenient  to  be  prescribed  for  giving  effect 
to  the  Act     Having  regard  to  the  nature  of  tlie  work  to  be  done 
under  the  Act,  it  is  essential  that  the  business  of  the  Registrar's 
office  should  be  carried  out  on  some  system,  and  that  applica- 
tions filed  should  be  dealt  with  in  accordance  with  some  regular 
order  of  procedure.     Above  all  things  it  is  necessary  that  the 
administration  of  the  office  should  not  be  choked  by  a  number  of 
pending  applications  in  regard  to  which  the  Registrar  is  uncer- 
tain whether  they  are  going  on  to  completion  or  not     I  agree 
with  the  learned  Chief  Justice  that  the  right  of  making  an  appli- 
cation involves  the  right  to  abandon  it,  and  it  equally  follows 
that  abandonment  may  be  evidenced  in  other  ways  than  by  a 
statement  of  the  applicant  himself.     He  may  show  by  his  conduct 
that  he  has  abandoned  his  application,  and  a  regulation,  which 
enables  the  Department  to  ascertain  whether  a  man  has  acted 
in  such  a  way  as  to  reasonably  lead  to  the  inference  that  he  has 
abandoned  his  application,  is  certainly  necessary  and  convenient 
for  the  administration  of  the  Act. 

But  it  is  said  that  the  regulation  is  ulti*a  vires  because  it  is 
inconsistent  with  the  Act.     The  Act  provides  in  three  instances 
for  abandonment  on  failure  to  comply  with  certain  provisions. 
One  of  them  is  in  sec.  37,  to  which  I  shaU  refer  later.     The  others 
are  in  seca  41  and  46.     Sec.  41  (2)  provides  that,  if  the  applicant 
fails  to  lodge  a  counter-statement  to  a  statement  made  in  oppo- 
sition within  a  certain  time,  he  shall  be  deemed  to  have  aban- 
doned his  application.     Sec.  46  provides  that  an  order  may  be 
made  in  certain  circumstances  for  security  for  costs  by  a  person 
giving  notice  of  opposition  or  appeal  and  that,  if  that  order  is  not 
complied  with,  the  opposition  or  appeal  shall  be  deemed  to  be 
abandoned.      It  is  said  that  the  only  circumstances  in  which 
abandonment  can  be  inferred  are  those  thus  expressly  mentioned 
in  these  sections  and  those  set  out  in  sec.  37.     I  am  of  opinion 
that  that  is  not  so.     None  of  the  sections  referred  to  in  any  way 
hamper  the  Qovernor-General  in  making  regulations  for  the  con- 
venient administration  of  the  Act.    There  is  nothing  in  seca  41 
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H.  C.  OF  A.  and  46  inconsistent  with  regulation  28.  But  it  is  said  that  that 
regulation  is  inconsistent  with  sec.  37.  I  take  the  object  of  that 
section  to  be  the  prevention  of  undue  delay  from  any  cause  in 
the  prosecution  of  an  application.  It  is  assumed  in  sec.  37  that, 
within  twelve  months  from  the  date  of  the  application,  the  regis- 
tration of  the  trade  mark  ought  to  be  completed,  and  the  section 
empowers  the  Registrar  at  any  time  to  give  notice  of  non- 
completion,  whether  there  has  been  failure  to  comply  with  any 
other  provision  of  the  Act  or  not.  He  is  thus  empowered  to  look 
into  the  position  of  every  trade  mark  application  which  may  not 
be  completed  within  twelve  months,  and,  if  he  finds  that  it  has 
not  been  completed  by  reason  of  some  default  of  the  applicant,  he 
may  give  the  notice.  That  is  quite  a  different  thing  from  re^^- 
lation  28,  which  is  simply  a  provision  of  procedure.  I  am,  there- 
fore, of  opinion  that  regulation  28,  being  merely  a  regulation 
of  procedure  in  a  matter  which  is  necessary  and  convenient  for 
carrying  out  the  Act,  is  not  inconsistent  with  any  provision  of 
the  Act,  and  is  intm  vires. 

The  other  question  of  law,  that  is  to  say,  whether  there  has 
been  a  receipt  of  the  notice,  it  is  not  necessary  to  consider,  because 
I  agree  with  the  learned  Chief  Justice  that  the  Registrar  had 
power  under  sec.  105,  if  he  had  applied  his  mind  to  that  particular 
view  of  the  matter,  to  extend  the  time  for  making  tliis  applica- 
tion. In  other  words,  the  Registrar  might  have  exercised  his 
power  of  reviving  the  application.  He  evidently  was  of  opinion 
that  he  had  not  the  power,  and  I  think  tlie  mandamus  ought  to 
go  directing  him  to  consider  whether  the  application  ought  or 
ought  not  to  be  revived.  I  therefore  think  that  the  mandamus 
should  go  in  the  terms  stated  by  the  learned  Chief  Justice. 


Isaacs  J.  read  the  following  judgment.  I  agree  with  the 
order  proposed  by  the  learned  Chief  Justice.  In  my  opinion, 
regulation  28  is  within  the  powers  conferred  by  sec.  94. 
Having  regard  to  the  vast  territory  operated  upon  by  the  Act, 
and  the  desirability  of  clearing  the  ground  of  futile  applications 
so  as  to  enable  substantial  applications  to  be  promptly  dealt  with, 
I  have  no  doubt  that  the  regulation  is  one  which,  in  the  words 


Isaacs  J. 
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of    sea    94,    is    "  necessary    or    convenient    to    be    prescribed   H-  C.  of  A. 

for  the   conduct  of  any  business   relating  to  the 

Trade  Marks  Office."      It  takes  away  no  right  of  the  applicant,    xhe  King 
it  does  not  prevent  him  being  heard   if  he   chooses ;  it  merely  ji^^  rkots- 
operates  so  as  to  enable  him  to  indicate  by  silence  and  without      tbar  of 
expense  that  he  does  not  intend  to  persevere  in  an  application,      Marks. 
which  the  Registrar  thinks  should  fail,   for  reasons  fumislied 
to  the  applicant.     If,  notwithstanding  those  reasons,  he  desires 
to  proceed,  he  has  only  to  say  so ;  then   by   regulation   29   he 
is  to  be  fully  heard.     His  silence  in  the  circumstances  amounts 
to  an  intimation  that  he   does  not  desire  to  proceed,  in  other 
words,  that  he  desires  to  yield  to  the  objections,  and  abandon 
his  application.     He  cannot,  therefore,  as  I  conceive,  be  heard 
to  complain  if  his  application  is  thenceforth  treated  as  abandoned. 
The  Act   expressly  enacts  that  in  some  other  circumstances  an 
application    is    to    be    deemed    abandoned,    but    that  is  quite 
consistent   with  an    abandonment   by   the    assent,  express    or 
implied,  of  the  applicant  himself.      The  regulation,   therefore,  is 
perfectly  valid.   Whether  it  was  complied  with  here  is  a  question 
of  fact  depending  on  the  peculiar  circumstances  of  this  case,  and 
in  view  of  the  order  agreed  to  is  a  matter  unnecessary  now  to 
determine. 

HiGGlNS  J.  read  the  following  judgment.  I  concur  with  the 
order  proposed  to  be  made,  on  the  assumption  that  regulation  28 
is  valid.  The  distance  of  the  applicants  from  the  registry,  the 
absence  from  Australia  of  their  agent,  and  the  mistake  of  the 
postman  in  not  leaving  the  Registrar's  letters  at  the  Melbourne 
address,  are  circumstances  to  which  the  Registrar  may  attach 
importance  in  exercising  his  discretion  as  to  extending  time  under 
sec  105  of  the  Act ;  and  the  Registrar  has  not  yet  exercised  his 
discretion. 

But  it  is  my  duty  to  say  that  I  am  by  no  means  satisfied  of 
the  validity  of  Regulation  28.  Briefly,  I  regard  sees.  32-34  as 
giving  each  applicant  a  right  to  a  decision  from  the  Registrar — 
either  acceptance  (absolute  or  conditional),  or  refusal ;  and  also  a 
right  of  appeal  to  the  law  officer  or  the  Court  if  there  be  a  refusal 
or  only  a  conditional  acceptance.      The   regulation  cannot  take 
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H.  C.  OF  A.  away  these  rights :  the  regulations  must  be  "  not  inconsistent 
]_^  with  the  Act "  (sec.  94).  The  Act  itself,  indeed,  makes  an  excep- 
tion to  these  rights  in  the  case  of  twelve  months  elapsing  before 
registration  by  reason  of  default  of  the  applicant.  After  that 
period  the  Registrar  can  give  notice  to  the  applicant,  and  if 
within  fourteen  days  (or  some  longer  time)  the  registration  is  not 
completed,  the ''  application  shall  be  deemed  to  be  abandoned."  Bat 
under  regulation  28  the  Registrar  may  give  a  notice  on  the  very 
day  that  the  application  is  lodged  ;  and  xmless  the  applicant  notify 
to  the  Registrar  within  fourteen  days  from  receipt  of  the  notice 
that  he  desires  to  be  heard,  "  the  application  shall  be  deemed  to 
be  abandoned."  TTie  regulation,  in  effect,  makes  sec  37  super- 
fluous ;  it  strikes  out  the  condition  that  twelve  months  must 
elapse  before  notice.  I  assume  that  an  applicant  may  voluntarily 
abandon  his  application  at  any  time ;  but  the  abandonment  must 
be  his  abandonment,  an  abandonment  in  fact,  an  intentional 
abandonment — however  evidenced,  by  words  or  by  conduct — even 
by  silence.  "  Abandonment "  is  a  question  of  intention  :  see  James 
V.  Stevenson  (1) ;  and  I  cannot,  I  confess,  see  how  the  regulation 
making  power  can  foist  upon  the  applicant  an  intention  which  he 
never  entertained,  to  declare  an  application  abandoned  which  has 
not  been  abandoned  in  fact,  and  thereby  enable  the  Registrar  to 
avoid  giving  his  decision,  and  to  avoid  an  appeal.  The  fact  that 
a  regulation  is  **  necessary  or  convenient  to  be  prescribed  "  does 
not  settle  its  validity.  It  may  be  convenient  for  the  Registrar 
to  get  rid  of  an  application  on  the  expiration  of  fourteen  days 
from  the  lodging  of  the  application  by  sending  a  notice  to  the 
applicant,  even  if  he  is  in  France.  But  the  Governor  in  Council 
has  no  right  to  make  the  applicant's  silence  for  fourteen  days 
conclusive  evidence  of  abandonment.  Whichever  view  of  the 
regulation  is  correct,  I  am  glad  to  see  that  the  order  proposed  is 
likely  to  do  substantial  justice  in  this  present  case. 


Order  ohsolute  for  maTidamus  to  ih^ 
Registrar  to  determine  an  application 
by  the  prosecutor  that  application 
No,  3036  may  be  reinstated  and  pro- 

(1)  (1893)  A.C.,  162. 
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ceeded  with,  and  that  for  that  pv/rpose  H.  C.  or  A. 
the  tiTTie  for  Twtifying  to  the  Registrar 

his  desire  to  be  heard  upon  the  Tnatter  xhe  King 

of  the  Registrars  notice  of  2>0th  July  j^^^  rkois- 
1907  may  he  extended. 


Solicitors,  for  the  prosecutor,  Waters  <k  Crespin, 
Solicitor,  for  defendant,  Cluvrles  Powers,  Commonwealth  Crown 
Solicitor. 

B.  L, 


TRAR  OF 
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THE  AUSTRALIAN  MUTUAL  PROVIDENT  | 

SOCIETY  AND  OTHERS         .        ,        J    ^^^^^^  > 
Defendants, 

AND 

ARTHUR  JAMES  GREGORY  AND  OTHERS .    Respondents. 
Plaintiffs  and  Defendants, 

ON  appeal  from  the  supreme  court  of 

TASMANIA. 

Private,    international   law — Distinction    between  immoveables   and   moveables —  g  C.  ofA. 

Incorporeal  right  with  respect  to  immoveable — Interest  in  trust  estate — Trust  to  1908. 

sell^Insolvency — Notice  to  tmstejes^  Effect  of  foreign  iiisolvenqf — Svbsequent  ^^,-^ 

asngmment^Priorities—Bankruptcy  Act  1870  {Tm.)  (34  Vict,  No,  32),  see.  16  Hobart, 

—Lcuo  No,  47  oj  1887  {Natal),  sees.  51,  52,  53.  Feb.  19,  20, 

A  right  enforceable  with  respect  to  an  immoveable  ie,  for  the  porposes  of 
private  international  law,  an  immoveable. 

A  person  claiming  in  Tasmania  under  an  assignment  of  an  equitable  chose         

in  action  executed  by  a  bankrupt  after  sequestration,  who  took  his  assignment      Barton  and' 
without  notice  of  the  bankruptcy  and  has  given  notice  of  his  assignment  to       Isaacs  JJ. 
the  trustee  of  the  property  to  which  the  chose  in  action  attached,  is  entitled 
to  priority  over  the  trustee  in  bankmptoy  who  has  not  given  notice. 


21. 

Melbourne, 

March  23. 
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Gregory. 


The  recognition  offered  by  the  rules  of  private  international  law  to  la 
assigoment  to  creditors  of  the  moveables  of  a  debtor  amler  the  law  of  a 
foreign  country  extends  only  to  recognizing  it  as  having  the  same  validity 
as  an  assignment  made  in  aceordance  with  the  laws  of  the  situs  of  the 
moveables. 

A  testator  by  his  will  devised  land  in  Tasmania  to  trustees  to  pay  his  widow 
out  of  the  income  a  certain  annuity,  and  to  pay  the  residue  of  the  income  to  bis 
sons  in  equal  shares,  and  he  directed  that  upon  the  death  of  his  widow  the 
trustees  should  sell  the  land  (with  a  discretionary  power  to  postpone  the  isle 
for  seven  years)  and  divide  the  proceeds  equally  among  the  sons.  One  of  the 
sons  having  gone  to  the  Colony  of  Natal,  in  South  Africa,  before  the  death  of 
his  mother,  became  insolvent  there,  and  according  to  the  law  of  Natal  his 
trustee  in  insolvency  would  have  priority  over  subsequent  incumbrancers  of 
the  insolvent's  choses  in  action  without  the  necessity  of  giving  notice.  The 
insolvent,  having  returned  to  Tasmania,  executed  an  assignment  of  hit 
interest  in  his  father's  estate  to  an  assignee  who  had  no  notice  of  the 
insolvency  and  who  gave  notice  to  the  trustee  of  the  property. 

Heldf  that  from  the  date  of  the  testator's  death  until  the  date  of  the  sale  of 
the  land  the  interest  of  each  son  was  an  immoveable  within  the  principle  of 
private  international  law,  and  therefore  that  the  insolvency  in  Natal  did  not 
operate  in  Tasmania  as  an  assignment  of  the  insolvent's  interest  in  hit 
father's  estate. 

Held,  further,  that  even  if  the  insolvent's  interest  were  a  moveable,  the 
assignee  in  Tasmania  had  priority  over  the  Natal  trustee  in  insolvency. 

Decision  of  the  Supreme  Court  reversed. 


Appeal  from  the  Supreme  Court  of  Tasmania. 

By  liis  will,  dated  23rd  July  1900,  and  two  codicils  dated 
respectively  19th  November  1903  and  SlstDecember  1903,  James 
Gregory  of  Queenborough  in  Tasmania,  who  died  on  7th  January 
1904,  gave,  devised  and  bequeathed  all  his  property  real  and 
personal  to  his  trustees,  his  two  sons  Arthur  James  Gregory  and 
Frank  Gregory,  upon  trust  to  pay  to  his  wife  an  annuity  of  £200, 
the  payment  of  which  he  charged  upon  all  his  real  estate,  except 
a  certain  property  at  Parattah,  with  a  direction  not  to  sell  such 
real  estate  during  the  life  of  his  wife.  Subject  to  the  payment  of 
such  annuity  he  directed  the  trustees  to  pay  and  divide  the  net 
rents  and  profits  of  such  real  estate  equally  amongst  his  eight 
named  children,  including  George  William  Gregory,  described  in 
the  will  as  ''  of  South  Africa/'  and  the  widow  of  a  deceased  son, 
for  their  own  several  and  respective  use  and  benefit   The  second 
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codicil  contained  the  following  clause : — "  And  I  declare  that  my  H-  ^-  o^  '^• 

1908 

trustees  shall  upon  the  decease  of  my  said  wife  sell  all  my  real 
astate  (excepting  my  said  property  at  Parattah)  by  public  auction  Australian 
or  private  contract  and  with  power  to  postpone  the  sale  for  not    ^y^^^^j, 
exceeding  seven  years  after  my  wife's  decease  and  to  sell  at  their      Sooibty 
discretion     And  after  payment  of  all  expenses  to  stand  possessed    Greoort. 
of  the  net  proceeds  upon  trust  to  pay  and  divide  the  same  equally 
between    and    amongst  my  said  eight  children  and   my   said 
daughter-in-law  Harriet  Gregory  for  their  own  absolute  use  as 
tenants  in  common."  Probate  was  granted  on  23rd  January  1904 
to  Arthur  James  Gregory,  reserving  the  right  of  Frank  Gregory 
to  come  in  and  prove. 
The  testator's  son  George  William  Gregory  was  on  21st  June 

1904  adjudicated  insolvent  by  the  Supreme  Court  of  the 
Colony  of  Natal,  in  South  Africa,  and  Thomas  Herbert  Green 
of  Durban  in  South  Africa  was  duly  appointed  trustee  of  the 
insolvent  estate.  Shortly  afterwards  George  William  Gregory 
returned  to  Tasmania,  and  on  17th  February  1905  he  assigned  his 
interest  under  his  father's  will  to  the  Australian  Mutual  Pro- 
vident Society  to  secure  the  payment  of  certain  advances,  and  on 
the  same  day  notice  of  the  assignment  was  given  to  the  trustees 
of  the  will.  Other  assignments  of  his  interest  were  made  to  other 
persons,  among  them  to  Frederick  Henry  Crisp  and  Frederick 
Solfe  Stops,  to  secure  advances  by  them,  and  notice  of  all  of  the 
assignments  were  given  to  the  trustees.  All  the  notices  except 
one  were  given  before  the  death  of  the  testator's  widow,  that  one 
being  given  on  4th  November  1905.  Mary  Ann  Gregory,  widow 
of  the  testator,  died  on  16th  October  1905.      On  6th  November 

1905  the  trustees  of  the  will  received  notice  of  the  insolvency  in 
Natal  of  George  William  Gregory. 

On  the  10th  March  1906  an  originating  summons  was  taken 
out  on  behalf  of  the  trustees  of  the  will  to  obtain  the  opinion  of 
the  Supreme  Court  of  Tasmania  on  the  following  questions  (inter 
alia): — 

1.  Is  the  trustee  of  the  insolvent  estate  of  George  William 
Gregory,  one  of  the  beneficiaries  of  the  will  of  the  said  James 
Gregory,  entitled  to  the  one-ninth  share  of  the  said  George 
William  Gregory  or  any  portion  thereof  and,  if  so,  what  portion  ? 
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H.  C.  Of  A.       2.  Will  the  claim  of  the  trustee  in  insolvency  be  postponed  to 
^ ^       bond  fide  mortgagees  of  the  share  of  the  said  George  William 

Australian  Gregory,  notices  of  which  mortgages  were  ^ven  to  the  trustees 

PwmDKNT  P'^^^  ^  notices  of  insolvency  having  reached  them  ? 
Society  5.  To  whom  and  in  what  proportions  will  the  trustees  of  the 

GRBGoitY.  will  of  the  said  James  Gregory  deceased  be  justified  in  handing 
over  an  equal  one-ninth  part  of  a  certain  sum  of  £2,860  12&  3d. 
representing  the  net  proceeds  of  a  sale  of  portion  of  the  real 
estate  of  the  said  James  Gregory  deceased  and  also  all  future  net 
proceeds  arising  from  the  sale  of  the  real  estate  of  the  said  James 
Gregory  deceased  ?  How  the  costs  of  and  incidental  to  thia 
application  are  to  be  provided  for  ? 

The  matter  having  been  referred  to  the  Full  Court,  that  Court 
held  that  the  title  of  the  Natal  trustee  in  insolvency  prevailed 
over  the  titles  of  the  several  mortgagees,  and  ordered  that  the 
share  of  George  William  Gregory  in  the  capital  moneys  and 
annual  income  should  be  paid  to  T.  H.  Green,  and  that  the  costs 
of  all  parties  other  than  T.  H.  Green  should  be  paid  out  of  that 
share. 

From  this  judgment  the  Australian  Mutual  Provident  Society, 
Frederick  Henry  Crisp  and  Frederick  Rolfe  Stops  appealed  to 
the  High  Court. 

Bavin,  for  the  appellants  the  Australian  Mutual  Provident 
Society.  In  the  case  of  a  person  made  bankrupt  under  the 
Tasmanian  Bankruptcy  Act  1870,  which  in  this  respect  follows 
the  English  Banh'uptcy  Act  1869,  it  is  necessary  for  the  trustee 
in  bankruptcy  to  give  notice  of  the  bankruptcy  to  a  trustee  who 
holds  a  fund  in  trust  for  the  insolvent  in  order  to  perfect  his 
title  and  give  him  priority  over  a  subsequent  encumbrancer  who 
has  given  notice:  Palmer  v.  Locke  (1);  In  re  Barr*8  Trusts  (2); 
In  re  Atkinson  (3) ;  In  re  Jakeman^s  Trusts  (4) ;  Mercer  v. 
Vans  Colina  (5) ;  In  re  Stone's  WiU  (6) ;  Lloyd  v.  Banks  (7) ;  Ii^ 
re  London  and  Provincial  Telegraph  Co.(S);  In  re  Beall]Expart^ 

(1)  18  Ch.  D.,  381.  (5)  (1900)  1  Q.B.,  130  (n). 

(2)  4  K.  &  J.,  219.  (6)  (1893)  W.N.,  50. 

(3)  2  D.M.  &  G.,  140.  (7)  L.R.  3  Ch.,  488. 

(4)  23  Ch.  D.,  344.  (8)  L.R.  9  £q.,  653. 
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Official  Receiver  (1);    Wace  on  Bankruptcy,  p.  260;  Ryall  v.      \L^I 
Rovdes  (2) ;  Dearie  v.  Hall  (3).  w^' 

[Isaacs  J.  referred  to  Jameson  &  Co.  v.  Brick  and  Stone  Co,  (4) ;  australtak 
In  re  Lake ;  Ex  parte  Cavendish  (5) ;  Montefiore  v.  Guedalla  (6).]    Provident 

Under  Law  No.  47  of  1887  (Natal),  sees.  51,  52,  53,  which  is  ^"^l^ 
similar  in  this  respect  to  the  English  Bankruptcy  Act  1849,  sec.  141 ,  Orkooby. 
no  such  notice  is  necessary  :  In  re  Brtghfa  SettlcTnent  (7).  But 
a  foreign  trustee  in  insolvency  has  no  higher  right  in  Tasmania 
than  a  trustee  under  a  Tasmanian  bankruptcy,  and,  whether  the 
interest  of  this  insolvent  under  the  will  is  a  moveable  or  an 
immoveable,  the  Natal  trustee  must  perfect  his  title  according 
to  the  law  of  Tasmania,  and  priorities  will  be  adjusted  according 
to  that  law.  In  Ex  parte  Rogers  ;  In  re  Boustead  (8)  it  was 
said  that  the  Imperial  Bankruptcy  Act  1869  only  passed  immove- 
ables in  a  Colony  according  to  the  law  of  the  Colony.  See  also 
Cullender,  Sykes  &  Co.  v.  Colonial  Secretary  of  Lagos  (9) ;  Dicey*  s 
Conflict  of  Laws,  p.  334 ;  Westlake's  Private  International  Law, 
4th  ed.,  p.  165.  There  is  no  reason  for  any  distinction  in  this  respect 
between  moveables  and  immoveables :  Story's  Covflict  of  Laws,  8th 
ed.,  p.  766.  The  law  of  the  State  where  moveables  are  as  to  per- 
fecting title  must  be  observed :  Dvlaney  v.  Merry  &  Son  (10) ;  In 
re  QueenMand  Mercantile  and  Agency  Co, ;  Ex  parte  Australaman 
Investment  Co.  \  Ex  parte  Union  Bank  of  Australia  (11) ;  Kelly 
V.  Selwyn  (12) ;  Footers  Private  International  Jurisprudence,  3rd 
ed.,p.  327 ;  Westlake's  Private  International  Law,  4th  ed.,  p.  404  ; 
Jeffery  v.  WTaggart  (13). 

[Counsel  also  referred  to  Story's  Conflict  of  Laws,  8th  ed.,  p. 
456;  Harrison  v.  Sterry  (14) ;  Sill  v.  Worswick  {15) ;  Westlakes 
Private  International  Law,  4th  ed.,  p.  173.] 

Nicholls,  for  the  appellants  F.  H.  Crisp  and  F.  R.  Stops.  The 
interest  of  the  insolvent  in  his  father's  estate  is  an  immoveable, 

(1)  (1899)  1  Q.6.,  688.  (Q)  (ISQl)  A.G..  460. 

(2)  2  Wh.  &  T.  L.C.,  6lh  ed.,  799,  (10)  (1901)  1  K.B.,  /)36. 

tt  p.  863.  (11)  (1891)  1  Ch.,  536  ;  (1S92)  1  Ch., 

(3)3Ru88.,  1.  219. 

(4)  4Q.B.D.,208.  (12)  (1905)  2Ch.,  117. 

(5)  (1903)  1  K.B.,  151.  (13)  6  M.  &  S.,  126. 

(6)  (1903)  2  Ch.,  26.  (14)  5  Cranch.,  289. 

(7)  13  Ch.  D.,  413.  .  (15)  1  H.  HI.,  665,  at  p.  691. 

(8)  16  Ch.  D.,  665. 
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H.O.orA.    and^  if  go,  there  is  no  doubt  that  the  Tasmanian   law  applies. 
^__^      That  interest,  although  it  may  not  be  an  estate  in  land,  is  an 
Australian  interest  in  land.      It  arises  out  of  the  land  and  carries  with  it 
PRcmDKNT  ^^®  right  of  the  insolvent  to  have  the  land  sold,  and  may  be  lost 
SociKTY     if  the  land  is  lost.    The  fact  that  the  land  is  for  certain  pui-poses, 
Greoort.     e.g,,  succession  and  taxation,  deemed  to  have  been  converted  does 
not  change  the  interest  of  the  insolvent  from  an  immoveable  into 
a  moveable.     The  doctrine  of  notional  conversion  does  not  apply 
to  private  international  law:  WeHtlake'a  Private  International 
Law,  4th  ed.,  p.  203  ;  Dicey* 8  Conflict  of  Laxvs,  pp.  312,  72, 73. 
Until  the  land  is  actually  sold  the  interest  remains  an  immove- 
able :  In  re  Fiercy  ;  Whitwham  v.  Piercy  (1).      The  insolvents 
interest  is  a  chattel  real,  just  as  is  a  leasehold  interest  in  laad, 
and   is  governed  by  the  lex  loci:  Freke   v.  Loixl   Carbery  (2); 
Duncan  v.  Lawson  (3)  ;  Footers  International  Jurisprudence, 
3rd  ed.,  pp.  202,  213,  308.      See  also  Pepin  v.  Bruyere  (4);  In 
tlie  Goods  of  Oentili  (5) ;  de  Fogassieras  v.  Duport  (6). 

There  was  no  privity  between  Green  and  the  trustees  of  the 
testator's  estate  so  as  to  give  a  Court  of  Equity  jurisdiction. 

[Isaacs  J.  referred  to  British  South  Africa  Co.  v.  Conipanlm 
de  Mo^ainhique  (7);  Lewin  on  Trusts,  11th  ed.,  p.  48.] 

Butler,  for  the  respondents  the  trustees  of  the  estate  of  James 
Gregory. 

Lodge,  for  the  respondent  T.  H.  Green.  The  interest  of  the 
insolvent  is  a  moveable.  It  is  in  its  essence  money  and  nothing 
else  in  the  eye  of  the  law  of  Tasmania,  according  to  which  the 
nature  of  the  interest  must  be  decided:  Viner  v.  Vaughan  (8); 
Footers  Private  International  Jurif^prudence,  3rd  ed.,  p.  238. 
The  interest  was  intended  to  be  divorced  from  the  land.  All  that 
the  insolvent  has  is  a  right  to  a  definite  share  of  the  proceeds  of 
the  sale  of  the  land.  The  only  class  of  property  included  in  per- 
sonalty which  is  not  included  in  moveables  is  chattels  real.  The 
doctrine  of  equitable  or  notional  conversion  applies.     That  is  a 

(1)  (1895)  1  Ch.,  R.S.  (6)  Ir.  R.,  9  £q.,  541. 

(2)  L.R.  16  Eq.,  461.  (6)  11  L.R.  Ir.,  123. 

(3)  41  Ch.  D.,  394.  (7)  (1893)  A.C.,  602,  at  p.  626. 

(4)  (1900)  2  (Jh.,  604  ;  (1902)  1  Ch.,  (8)  2  Beav.,  466. 
24. 
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doctrine  which  is   known   to  other  countries  than  the  British   H-  ^-  ^^  ^' 
Dominions  and  is  a  fit  doctrine  to  be  applied  in  international  ' 

law  :  Bucharuin  v.  Angus  (1).  Australian 

[Griffith  C.J. — Before  the  Judicature  Act  it  was  held  that    p^^vi^ekt 
the  doctrine  of  equitable  conversion  would  not  give  the  Court      Society 
jurisdiction  over  a  will  limited  to  real  property  :  In  the  Goods  of    Gregory. 
Barden  (2).] 

So  far  as  the  trustees  of  the  estate  are  concerned  the  land 
remains  realty,  but  the  insolvent's  interest  in  it  is  for  the  pur- 
poses of  succession  and  assignment  personalty.  If  the  insolvent 
were  domiciled  abroad  the  interest  would  pass  according  to  the 
law  of  his  domicil.  The  appellants  themselves  treat  it  as 
personalty  for  the  purpose  of  their  title  to  it.  The  equitable 
conversion  operates  from  the  death  of  the  testator :  Clarke  v. 
Franklin  (3),  but  only  as  to  so  much  of  the  land  as  is  afterwards 
sold:  Fitzgerald  v.  Jervoise  (4);  Stead  v.  Newdigate  {5),  The 
only  kind  of  personalty  which  is  immoveable  is  chattels  real, 
and  the  insolvent's  interest  in  this  estate  is  not  a  chattel  real. 
See  Dicey* s  Conflict  of  Laws,  pp.  73,  514. 

[Isaacs  J. — A  partner's  interest  in  land  of  the  partnership 
appears  to  be  personalty :  Attorney -Oencral  v.  Huhhuck  (6) ; 
Attorney-General  v.  Marquis  of  Ailesbury  (7). 

Griffith  C.J.  referred  to  Chatjield  v.  Berchtoldt  (8).] 

The  passage  in  Dicey' s  Conflict  of  Laws,  p.  312,  only  means 
that  in  the  hands  of  the  trustee  the  interest  is  an  immoveable.  If 
it  means  more,  the  authorities  there  cited  do  not  support  it.  See 
Forbes  v.  Steven  (9) ;  In  the  Goods  of  Gunn  (10). 

[Griffith  C.J. — Apart  from  municipal  law,  is  not  this  interest 
an  incumbrance  upon  the  land  just  as  a  real  charge  is  ?] 

No.  The  trustee  could  give  a  good  legal  and  beneficial  title  to 
the  land  without  the  intervention  of  the  beneficiaries.  What 
the  insolvent  is  entitled  to  is  a  debt :  Lord  Sudeley  v.  Attorney - 
General  (11).     The  equitabe  conversion  enured  to  the  benefit  of 

(1)  4  MacQ.  H.L.  Cas.,  374.  (7)  16  Q.B.D..  408. 

(2)  L.R.  1  P.  ft  M.,  325.  (8)  L.R.  7  Ch.,  192. 

(3)  4  Kay  &  J.,  257.  (9)  L.R.  10  Eq.,  178. 

(4)  6  Madd.,  25.  (10)  9  P.D.,  242. 

(5)  2Mer.,  621.  (11)  (1897)  A.C.,  11. 
18)13Q.B.D.,275. 
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enure  to  the  benefit  of  his  trustee  in  insolvency  there  ? 

[Griffith  C.J. — Can  a  trust  of  land  be  administered  anywhere 
else  than  in  the  country  where  the  land  is  ?] 

The  answer  to  that  question  does  not  affect  the  nature  of  the 
beneficiaries'  interests  in  the  land. 

[Isaacs  J.  referred  to  In  re  De  ^'icola ;  De  Nicols  v.  Curlier 
(1);  Orcty  v.  Smith  (2),] 

Assuming  this  interest  to  be  a  moveable,  then  on  the  authority 
of  Faluier  v.  Locke  (3),  the  necessity  under  the  Tasmanian  law 
for  notice  to  the  trustee  of  the  estate  by  a  Tasmanian  trustee  in 
insolvency  is  not  disputed. 

[Isaacs  J.  referred  to  In  re  Brown's  Ti^ust  (4) ;  Ex  parte  Agra 
Bank ;  In  re  Worcester  (5) ;  StuH  v.  CockereU  (6).] 

But  the  question  of  assignability  must  in  this  case  be 
determined  according  to  the  law  of  Natal.  This  was  a  moveable 
in  Natal  which  passed  to  the  trustee  by  virtue  of  the  Natal  law, 
and,  if  it  so  passed,  the  Tasmanian  Courts  will  recognize  the 
assignment  with  all  the  incidents  of  the  law  of  Natal,  and  if  it 
appears  that  something  happened  in  Natal  which  destroyed  for 
ever  the  right  of  the  insolvent  to  deal  with  this  property,  the 
Tasmanian  Courts  will  recognize  that  provision  of  the  Natal  law. 
See  Selkrig  v.  Davis  (7) ;  McEntire  v.  Potter  &  Co.  (8) ;  In  re 
Cooinhe  (9) ;  Thompson  v.  Bell  (10). 

NichollSy  in  reply,  referred  to  Footers  Private  International 
JiLrispru^iencey  3rd  ed.,  p.  298;  Dicey* s  Conflict  of  Laws,  pp.  781, 
789  {n\)\  In  re  Stokes ;  Stokes  v.  Ducroz  (11) ;  In  re  Davidsons 
Settlement  Trusts  (12). 

Cur,  adv.  vuU. 


March  23. 


The  following  judgments  were  read : — 

Griffith  C,  J.  James  Gregory  by  his  will  and  codicil  devised 
land  in  Tasmania  to  trustees  to  pay  to  his  widow  out  of  the 
income  an  annuity  of  £200,  and  to  pay  the  residue  of  the  income 


(1)  (1900)  2  Ch.,  410. 

(2)  43  Ch.  I).,  208. 

(3)  18  Ch.  D.,  381. 

(4)  L.R..  r>Eq.,88. 

(5)  L.R.,  3Ch.,  555. 

(6)  L.R.  8  Eq.,  607. 


(7)  2  Rose,  291,  at  p.  315. 

(8)  22  Q.B.D.,  4,38. 

(9)  1  Qiff.,  91. 

(10)  23  L.J.Q.H.,  159. 

(11)  62  L.T.,  176. 

(12)  L.R.,  16  Eq.,  383. 
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to  his  eight  sons  and  the  widow  of  a  son  in  equal  shares.     The   H.  C.  of  A. 
testator  directed  that  upon  the  death  of  his  widow  the  trustees        ^^^ 
should  sell  the  land  (with  a  discretionary  power  to  postpone  the  austbaliak 
sale  for  seven  years),  and  divide  the  proceeds  equally  among  the    prJ^id^nt 
same  nine  persons,  of  whom  G.  W.  Gregory  was  one.  Society 

The  testator  died  on  7th  January  1904,  It  is  not  in  controversy  Grkoort. 
that  G.  W.  Gregory's  interest  in  the  proceeds  of  the  land  so  Griffith  c. j. 
directed  to  be  sold  became  a  vested  interest  at  the  testator's  death, 
or  that  by  the  municipal  law  of  Tasmania  that  interest  was  for 
the  purpose  of  succession  to  be  regarded  as  personalty.  It  was 
further  contended  that  the  notional  conversion  took  effect  from 
the  testator's  death. 

On  21st  June  1904  G.  W.  Gregory's  estate  was  placed  under 
sequestration  by  the  Supreme  Court  of  the  British  Colony  of 
Natal  upon  his  own  petition,  and  the  respondent  Green  was 
appointed  trustee  of  his  estate.  The  insolvent  subsequently 
returned  to  Tasmania,  and  executed  successive  assignments  of  his 
interest  under  the  testator's  will  to  the  appellants  and  other 
peisons  for  valuable  consideration,  the  first  being  dated  I7th 
February  1905,  and  the  others  being  all  antecedent  in  date  to  the 
death  of  the  widow,  which  occurred  on  16th  October  1905. 
Notice  of  all  these  assignments  was  duly  given  to  the  trustees  of 
the  will  before  that  date.  On  6th  November  1905  Green  gave 
them  notice  that  he  claimed  the  interest  by  virtue  of  the 
sequestration.  The  jurisdiction  of  the  Supreme  Court  of  Natal 
to  make  the  order  of  sequestration  was  not  disputed. 

Both  parties  appealed  to  the  recognized  rule  of  private  inter- 
national law  that  the  assignment  of  a  bankrupt's  property  to  the 
representatives  of  his  creditors  under  the  law  of  a  foreign  country 
which  has  jurisdiction  over  the  bankrupt's  person  operates  as  an 
assignment  of  the  moveables  of  the  bankrupt  wherever  locally 
sitaated,  but  not  of  his  immoveables :  Dicey,  Rules  107,  108 ; 
Wesdake,  sees.  134-140. 

The  rules  of  what  is  called  international  law  are,  after  all, 
only  general  principles  which,  by  the  comity  of  nations,  are 
adopted  by  civilized  States  as  part  of  their  own  municipal  law, 
and  effect  is  given  to  them,  not  as  laws  paramount,  but  as  part 
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H.  C.  OF  A.  of  the  municipal  law.     The  rule  just  stated  is  accepted  as  part  of 

^ '^       the  law  of  England  and  of  Tasmania. 

Australian       The  appellants  contend  that  G.  W.  Gregory's  interest  was  an 

Provident    iDn^^^o^'^fl-ble,  the  respondents  that  it  was  a  moveable,  within  the 

Society      meaning  of  this  rule.     The  appellants  further  contend  that,  even 

Gregory,     if   it   was  a  moveable,  notice  to  the  trustees  of  the  will  was 

orifflthc  J     iiecessary  to  complete  the  respondent  Green s  title  as  against  the 

other  assignees.     The  Supreme  Court  decided  in  favour  of  that 

respondent  on  both  pointy. 

The    distinction    between    moveables    and     immovables     is 
primarily,  as  the  words  themselves  denote,  a  distinction  of  fact 

It  is  generally  possible  by  the  use  of  the  senses  to  say  whether 
in  reruvi  nattird  an  object  is  moveable  or  immoveable.     This 
question  of  fact  is  not  affected  by  the  municipal  laws  of  the  place 
where  the  object  is  situated.     With  advancing  civilization  there 
come  into  existence  incorporeal  rights  of  property  with  respect 
to   both   moveables  and   immoveables.      No    one    doubts   that 
incorporeal   rights   with   respect   to    moveables   are   themselves 
regarded  as  moveables.    And  I  am  unable  to  see  any  reason  why  in 
the  case  of  immoveables  also  the  incorporeal  right  should  not 
follow  the  character  of   the  thing  to  which  it  is  an  accessory. 
The  circumstance  that  the  municipal  law  of  a  country  thinks  fit 
to  treat  some  kinds  of  immoveable  property  as  having  for  certain 
purposes  some  of  the  qualities  or  incidents  of  personal  propertj' 
seems  to  be  quite  irrelevant  to  this  question  of  fact.     Thus,  a 
leasehold  estate  in  land  is  an  immoveable,  because  the  land  is  in 
fact  immoveable,  and  the  circumstance  that  English  law  regaixls 
such  an  estate  as  what  it  calls  "personal  property"  does  not  alter 
tlie  fact.     For  the  purposes  of  international  law  the  fact,  and  not 
the  epithet,  is  regarded  :  Freke  v.  Lai^d  Carbei^  (1).     So  a  rent- 
charge,  which  is  an  incorporeal   right   accessory  to  land,  is  an 
immoveable,  although  some  rent-charges  are  by  the   Wills  Act 
treated  for  certain  purposes  as  personal  property :  Cliatjield  v. 
Berchtoldt  (2).     Some  confusion  has  been  caused  in  discussion  on 
tins  point  by  reference  to  tlie  analogous  division  of  property  into 
realty  and  personalty  under  English  law.     The  analogj?^  no  doubt 
exists,  and,  but  for  some  positive  rules  of  that  law,  might  be 

(I)  L.R.,  16  Eq.,  461.  (2)  L.R.,  7  Ch.,  192. 
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complete.     But  it  is  a  mistake  to  argue  that,  because  the  English  H.  C.  of  a. 
technical  distinctions  between  real  and  personal  estate  no  longer  * 

depend  entirely   upon  physical   facts,  the  distinction   between  Australian 
immoveables   and   moveables  in   the  application  of  the  rule  of 
international  law  has  been  equally  qualified.     So  far  as   I   am 
aware,  such  a  doctrine  has  never  been  suggested  by  any  English 
judicial  authority. 

Law,  as  has  often  been  pointed  out,  deals  with  rights  and  not 
with  things.  But,  so  far  as  regards  property,  the  rights  with 
which  it  deals  are  rights  with  respect  to  things,  that  is,  physical 
objects  capable  of  being  apprehended  by  the  senses.  International 
law  deals  with  things  as  they  are,  and  not  with  words  as  they 
may  chance  to  be  defined  in  dictionaries  of  municipal  law. 

In  my  opinion  the  question  whether  a  particular  right  is  to  be 
regarded  as  a  moveable  or  an  immoveable  for  the  purposes  of 
international  law  depends  upon  the  nature  of  the  thing  with 
respect  to  which  the  right  is  asserted,  and  not  upon  the  municipal 
law  of  the  country  in  which  it  is  locally  situate. 

No  doubt  the  law  may  treat  as  an  immoveable  a  thing  which  in 
its  apparent  form  is  moveable,  if  it  is  so  closely  connected  with 
an  immoveable  as  to  be  a  mere  accessory  to  it,  as,  for  instance,  in 
the  case  of  title  deeds.  But  this  is  not  a  real  exception,  for  the 
deed,  except  so  far  as  the  material  on  which  it  is  written  is 
concerned,  is  a  mere  record  of  a  right  to  a  physical  object. 

What,  then,  was  the  subject  matter  of  G.  W.  Gregory's 
interest  at  the  date  of  sequestration  ?  Plainly  the  subject  matter 
was  land  in  Tasmania.  Gregory's  interest  was  a  right  (which 
could  not  be  enforced  for  seven  years)  to  have  the  trusts  of  the 
will  administered  and,  for  that  purpose,  to  have  the  land  sold. 
If  authority  were  needed  to  support  the  proposition  that  this 
right  could  only  be  enforced  in  the  country  of  the  situs  of  the 
land,  it  is  afTorded  by  the  cases  of  Whitaker  v.  Fm^bea  (1),  and 
Britvih  South  Africa  Company  v.  Coinpanhia  de  Mozambique  (2). 
In  my  judgment,-  this  right  followed  the  nature  of  the  land  to 
which  it  related,  and  was  in  law  as  well  a«  in  fact  an  interest  in 
land  (see  per  Lord  Gaii^ia  L.C.  in  Brook  v.  Badley  (3) ),  although 


(1)  1  C.P.D.,  61. 


(2)  (1893)  A. C,  602. 
(3)   L.R.,  ;i  Ch.,  672,  at  p  674. 


TOL.  V. 


42 


626 


HIGH   COURT 


[1908. 


SOCIBTY 
V, 

Gregory. 
Griffith  G.J. 


H.  C.  OF  A.  for  some  municipal  purposes  treated  as  if  it  were  personal 
property.  It  was  therefore  an  immoveable.  No  authority,  nor 
Australian  even  an  expression  of  opinion,  was  cited  to  us  to  the  contrary 
PitoviDENT  ®^®^^-  ^^-  Dicey,  indeed,  treats  this  view  as  so  obvious  as  not  to 
require  elucidation.  Dealing  with  the  term  "  personal  property  " 
as  used  in  English  municipal  law,  he  says  (page  312) : — "  Personal 
property  includes  land  (immoveables)  of  two  different  descriptions. 
In  the  first  place,  it  includes  .  .  .  chattel  real.  It  includes,  in 
the  second  place,  land  which,  though  not  a  chattel  real,  is  by  any 
rule  of  law  treated  as  personalty,  or,  in  other  words,  made 
subject  to  the  incidents  of  personal  property.  Such,  for  example, 
is  land  which  under  a  rule  of  equity  is,  as  the  expression  goes, 
*  converted  into  personalty.' "  In  otlier  words,  land  which  under 
a  rule  of  equity  is  deemed  to  be  converted  into  money  is,  although 
included  in  the  term  personalty,  an  immoveable.  No  doubt,  he 
says  (page  72)  that  " '  immoveables '  are  equivalent  to  realty, 
with  the  addition  of  chattels  real  or  leaseholds ;  *  moveables '  are 
equivalent  to  personalty,  with  the  omission  of  chattels  real." 
But  that  this  general  statement  was  not  intended  to  contradict 
the  other  is  shown  by  the  passage  on  page  73 : — "  Immoveable 
property  includes  all  rights  over  things  which  cannot  be  moved, 
whatever  be  the  nature  of  such  rights  or  interests." 

In  my  opinion,  tlierefore,  the  respondent  Green  never  acquired 
any  right  to  Gregory  s  interest  by  virtue  of  the  sequestration.  I 
will,  however,  proceed  to  deal  with  the  second  point,  on  the 
assumption  that  that  interest  was  a  moveable  and  not  an 
immoveable.  It  appears  to  be  accepted  as  the  law  of  England 
that  under  the  Bankruptcy  Act  of  1869,  as  well  as  the  Act  of 
1883,  the  rule  in  Dearie  v.  HaU  (1)  applies  to  assignees  in 
bankruptcy  as  well  as  to  assignees  under  assignments  by  act  of 
parties,  so  that  a  person  claiming  under  an  assignment  of  an 
equitable  chose  in  action  executed  by  a  bankrupt  after  seques- 
tration, who  took  his  assignment  without  notice  of  the  bankruptcy, 
and  has  given  notice  of  it  to  the  trustee  of  the  property,  is 
entitled  to  priority  over  the  trustee  in  bankruptcy  who  has  not 
given  notice.  The  doubt  suggested  by  Lord  Sdbome  L.C.  in 
Palmer  v.   Locke  (2)   seems   not    to    have    been    regarded  as 

(1)  3  Rusa.,  1.  (2)  IS  Ch  D.,  381. 
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dimmishing  the  authority  of  the  cases  of  In  re  Barr's  Trmat  (1);    ^'  C-  <*'  ^' 

and  In  re  A  tkinaon  (2) :     See  In  re  Stone's  Will  (3).    The  law  of        ^ ^^• 

Tasmania  is  in  this  respect  the  same  as  the  law  of  England.     It 

is  said,  however,  that  by  the  law  of  Natal  the  rule  is  otherwise, 

and  I  will  assume  this  to  be  so.     It  was  then  contended  that  the 

law  of  Natal  governs  the  case.     But  I  think  it  is  clear  in  principle 

tliat  the  recognition  afforded  by  the  rules  of  private  international 

law  to  an  assignment  to  creditors  under  the   law   of  a   foreign 

country   extends   only   to  recognizing  it  as  having   the   same 

validity  as  an  assignment  made  in  accordance  with  the  laws  of 

the   situs   of   the   moveable.     The  law  of  one  country  can  never 

have  effect  per  se  as  law  in  another  country.     Whatever  effect  it 

has  is  given  it  by  the  law  of  the  country  whose  jurisdiction   is 

invoked.     If   that  country  for  reasons  of  international   comity 

gives   effect  to   such  a  law,  it  is  because  it  adopts  the  rule  of 

the  foreign  law  as  part  of  its  own  law  quoad  illud.     No  authority 

was  cited  to  us  to  show  that  the  provisions   of  a   foreign  law  as 

to  the  perfecting  of  a  title  to  local  property  have  ever  been  so 

adopted.   The  authorities,  such  as  these  are,  all  point  the  other  way. 

Dicey  (page  334)  says : — "  When,  further,  a  bankruptcy  in  one 

country  is  an  assignment  of  property  situate  in  another,  it  passes 

the  property  subject,  speaking  generally,  to  any  charge  acquired 

thereon  prior  to  the  bankruptcy  under  the  laws  of  the  countiy 

where  the  property  is  situate,  and  subject  also  to  the  requirements, 

if  any,  of  the  local  law  as  to  the  conditions  necessary  to  effect  a 

transfer  of  such  property  ";  citing,  amongst  other  authorities,  the 

dictum  of  Jessel  M.R.   in  Ex  parte  Rogers  (4),  and  adding  that 

this  dictum  applies  apparently  to  moveable  property  as  well  as 

to  immoveables. 

Story  {Conflict  of  Laws,  sec.  550)  says : — "  Althougli  moveables 
are  for  many  purposes  to  be  deemed  to  have  no  situs,  except  that 
of  the  domicil  of  the  owner,  yet  this  being  but  a  legal  fiction,  it 
yields  whenever  it  is  necessary  for  the  purpose  of  justice  that  the 
actual  situs  of  the  thing  should  be  examined.  A  nation  within 
whose  territory  any  personal  property  is  actually  situate  has  as 
entire  dominion  over  it  while  therein,  in  point  of  sovereignty  and 


(1)  4K.  &  J.,219. 

(2)  2D.M.  &0.,  140. 


(3)  (1893)  W.N..  60. 

(4)  16  Ch.  D.,  665,  at  p.  666. 
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H.  C.  OF  A.  jurisdiction,  as  it  has  over  immoveable  property   situate  there. 
It   may   regulate   its   transfer,   and   subject   it   to   process  and 
Australian  execution,  and  provide  for  and  control  the  uses  and  disposition 
PmmDENT   ^^  ^^'  ^^  ^^^  same  extent  that  it  may  exert  its  authority  over 
SociiiTY     immoveable  property.     One  of  tlie  grounds  upon  which,  as  we 
Gregory,     have  seen,  jurisdiction  is  assumed  over  non-residents,  is  through 
the  instrumentality  of  their  personal  property,  as  well  as  of  their 
real  property,   within   the   local   sovereignty.     Hence  it  is  that, 
whenever  personal  property  is  taken  by  arrest,  attachment,  or 
execution  within  a  State,  the  title  so  acquired  under  the  laws  of 
the  State  is  held  valid  in  every  other  State ;  and  the  same  rule  is 
applied  to  debts  due  to  non-residents,  which  are  subjected  to  the 
like  process  under  the  local  laws  of  a  State." 

The  recent  case  of  Kelly  v.  Selwyn  (1)  before  Warrington  J. 
is  to  the  same  effect.  The  Supreme  Court  thought  that  the  law 
of  Natal  governed  the  case  on  this  point.  For  the  reasons  I  have 
given  I  am  unable  to  agree  with  them.  I  think,  therefore,  that  in 
either  view  of  the  nature  of  Gregory's  interest  the  respondent 
Green  has  failed  to  establish  any  title  to  it,  and  that  the 
appellants  are  entitled  to  succeed. 


Barton  J.  It  is  not  disputed  that  if  the  interest  which  is  the 
subject  of  the  assignments  to  the  several  appellants  is  an  immove- 
able that  conclusion  is  fatal  to  the  claim  of  Mr  Green,  the 
respondent  trustee  of  the  estate  of  G.  W.  Gregory  under  The 
Insolvency  Act  of  1867,  a  law  of  Natal.  See  Dicey's  Confikt  of 
Laivs,  Rules  107,  108. 

In  the  exercise  of  international  comitj''  the  Courts  will  apply 
the  maxim  "  Tnobilia  aequuntiir  personam^'  in  favour  of  the 
trustee  or  assignee  under  a  foreign  bankruptcy  or  insolvency. 
But  nations  in  self-protection  refrain  from  allowing  foreign  laws 
either  to  accomplish  or  to  regulate  the  transfer  of  land  and  other 
immoveables  witliin  the  domestic  bounds.  The  Natal  insolvency 
is  a  foreign  one  in  respect  of  its  relation  to  the  laws  and  the 
Courts  of  Tasmania.  For  the  purposes  of  the  argument  the 
direction  to  the  trustees  of  James  Gregory,  by  his  will,  to  sell  the 
realty  within  7  years  of  the  death  of  the  widow,  which  happened 

(1)  (1905)  2  Ch.,  117. 
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in  October  1905,  was  taken  to  have  operated  as  a  conversion  on  and    ^-  C.  of  A. 
from  the  testator's  death  in  January  1904,  a  few  months  before        ^^^ 
the  adjudication  in  Natal  and  the  appointment  of  the  respondent  austualian 
Green   as   trustee  thereunder,  and  for  the  same  purposes  G.  W.    i»,{oVidest 
Gregory  was  taken  to  have  acquired  *  domicil  in  Natal  before  his      Society 
insolvency.     Was  then  G.  W.  Gregory's  interest  under  the  will,    Gkeooby. 
the  land  having  been,  in  equity,   converted  into  personalty   in      filrtoiTj. 
January  1904,  from  that  time  a  moveable  or  an  immoveable  ? 

Under  the  head  of  "  Interpretation  of  Terms,"  Mr.  Dicey y  in 
his  book  already  referred  to,  says,  at  p.  72  : — "  The  division  of  the 
subjects  of  property  into  immoveables  and  moveables  does  not 
square  with  the  distinction  known  to  English  lawyers  between 
things  reiil,  or  real  property,  and  things  personal,  or  personal 
property.  For  though  all  things  real  are,  with  certain  exceptions, 
included  under  immoveables,  yet  some  immoveables  are  not 
included  under  things  real;  since  chattels  'real,'  or,  speaking 
generally,  leaseholds,  are  included  under  immoveables,  whilst 
they  do  not,  for  most  purposes,  come  within  the  class  of  realty, 
or  things  real.  On  the  other  hand,  while  all  moveables  are  with 
certain  exceptions  included  under  things  personal,  or  personal tj^ 
there  are  things  personal,  viz.,  chattels  real,  or,  speaking  generally, 
leaseholds,  which  are  immoveables,  and  are  in  no  way  affected  by 
the  rules  hereafter  laid  down  as  to  moveables.  To  put  the  same 
thing  in  other  words,  *  immoveables '  are  equivalent  to  realty,  with 
the  addition  of  chattels  real  or  leaseholds ;  *  moveables '  are 
equivalent  to  personalty,  with  the  omission  of  chattels  real." 

But  this  eminent  jurist,  later  in  the  same  book,  expands  his 
view  of  the  subjects  of  personal  property  included  among 
immoveables.  At  p.  312  he  says  : — "  Personal  property  includes 
land  (immoveables)  of  two  different  descriptions.  In  the  first 
place,  it  includes  land  in  which  a  person  has  less  than  a  freehold 

interest,  e.g.,  a  leasehold It  includes,  in  the  second 

place,  land  which,  though  not  a  chattel  real,  is  by  any  rule  of  law 
treated  as  personalty,  or,  in  other  words,  made  subject  to  the 
incidents  of  personal  property.  Such,  for  example,  is  land  which 
under  a  rule  of  equity  is,  as  the  expression  goes,  *  converted  into 
personalty,'  as  where  freehold  property  is  under  a  settlement 
conveyed  to  trustees  in  trust  to  sell  the  same,  and  after  the  death 
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H.  C.  OF  A.   of   A   to  stand  possessed   of   the   proceeds  of  the   sale  for  the 

purposes  of  the  trust." 

Australian       I^  ^^^3  is  correct,   the  interest  of   G.  W.  Gregory  under  his 

Providbnt   ^^^^^^'^  s   will,   which  for  the  purpose  of  succession  has  become 

SociKTY      personal  property,  is  nevertheless  an  immoveable.     And  it  must 

Gregory,     be  remembered  that  the  author  is  speaking  of  immoveables  in  the 

character  which,  in  the  view  of  English  jurists,  they  maintain  as 

subjects   of  private   international  law.     If  that  interest  is  an 

immoveable  then  the  assignment  of  G.  W.  Gregory's  property  to 

the  respondent  Green,  under  the  iTiaolvency  Act  of  Natal,  does 

not  pass  the  interest  to   him,  as  that  law  does  not  affect  an 

immoveable  of  the  insolvent  situate  in  Tasmania. 

Then  is  the  view  taken  by  Mr.  Dicey  justified  in  law  ? 

Let  me  put  the  question  thus.  In  considering  the  effect  of  a 
foreign  bankruptcy  on  property  physically  within  the  domestic 
bounds,  that  is,  in  applying  the  principles  of  private  international 
law,  does  the  law  of  England,  which  for  this  purpose  is  the  law 
of  Tasmania,  keep  in  mind  the  substance  of  the  thing,  or  the 
rules  and  methods  which  dictate  its  treatment  for  certain 
municipal  purposes  ?  I  am  of  opinion  that  it  is  the  substance 
alone  that  is  to  be  considered.  One  may  leave  aside  mere 
accessories,  which  follow  the  substance  of  necessity.  Title  deeds> 
for  instance,  must  go  with  the  land  because  without  the  former 
the  right  to  the  latter  could  not  be  proved,  and  the  law  will  not 
give  the  propeHy  in  the  land  to  the  owner,  say,  in  Tasmania,  and 
the  property  in  the  means  of  proof  to  another  person,  who  may 
take  them  anywhere.  But  take  the  case  of  chattels  real,  or 
leasehold  lands.  They  are  personal  property  for  all  purposes  of 
devolution.  The  physical  possession,  or  the  right  to  the 
possession  of  them,  must  be  proved  in  order  to  sustain  an  action 
for  trespass  upon  them.  And  no  such  action  can  be  brought 
except  in  the  country  which  includes  them.  So  as  to  lands  held 
in  trust  for  conversion  and  deemed  in  equity  to  be  personalty. 
The  trustees  must  still  defend  the  possession  or  the  title  when 
either  is  assailed,  and  no  law  of  a  foreign  country  can  force 
i  hem  to  defend  anywhere  but  in  the  locvs  rei  sitas.  But  then, 
it  is  said,  these  considerations  do  not  apply  to  a  mere  reversionary 
interest  in  the  trust  property  directed  to  be  BcAd.     I  think  they 
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trustee  to  the  unsold  land,  by  consequence  affects  the  right  to 
receive  the  proceeds.     As  to  the  land  itself,  from  the  inception  of  Australian 
the  trust  it  is  in  equity  merely  money  for  the  limited  purposes  of    p^ovipg^T 
the  trust,  but  only  so  far  as  those  purposes  extend.     Apart  from      Society 
those  purposes  it  remains  land,  and  as  an  immoveable  is  in    Gregoby. 
relation  to  international  law  governed  by  the  doctrines  applied 
by  the  lex  situs  in  administering  that  law.     Similar  considerations 
have  prevailed  in  the  case  of  a  rent-charge  pur  autre  vie  issuing 
out  of   English  land,  which  was  held  liable  to  legacy  duty  as 
personal  estate  under  the  English  Statutes,  14  Geo.  II.  c.  20,  and 
1  Victw  c  26  :  Chatfield  v.  Berchtoldt  (1).      These  Statutes  make 
estates  pitr  autre  vie  applicable  as  personal  estate  in  the  hands 
of  personal  representatives.     In  the  case  just  cited  the  testatrix 
was  domiciled  in  Hungary,  and  it  was  argued  that  the  English 
Statutes  had  so  completely  impressed  the  interest  with  the  char- 
acter of  personalty,  notwithstanding  its  original  character  of 
reality,  that  it  was  not  liable  to  legacy  duty  because  inohilia 
Bequuntur  personam.    The  decision  (on  appeal)  was  that  it  was 
only  made  personal  property  for  the  limited  purpose  of  charging  it 
with  legacy  duty,  to  which  the  Court  held  it  liable,  and  that,  apart 
from  that  purpose,  it  was  English  real  estate, and  subject  to  English 
law.    Of  this  decision  Mr.  Foote,  in  his  work  on  Private  Inter- 
national Jurisprudence,  1st  ed.,  p.  219,  says: — "Had  it  been  the  law 
of  the  testator's  domicil  that  assumed  to  declare  English  realty  to  be 
personal  estate,  the  case  would  have  been  too  clear  for  argument ; 
but  in  the  actual  circumstances  the  lex  situs  was  given  much 
stronger  effect,  being  allowed  to  change  the  nature  of  realty  into 
personalty  for  its  own  purposes,  without  exposing  it  as  such  to  the 
law  of  the  foreign  domicil."     Here  is  a  strong  illustration  of  the 
truth  that,  notwithstanding  any  rule  or  method  of  treatment 
appUed  for  limited  purposes  municipally,  yet  so  far  as  those  pur- 
poses do  not  extend,  there  is  no  change  in  the  substance  of  the 
thing  as  between  nations  and  their  laws.   This  again  is  clearly  the 
Totio  decidendi  of  the  case  of  Freke  v.  Lord  Carbery  (2).    There 
the  question  was  of  leaseholds  in  England  devised  by  a  testator^ 
whose  domicil  was  Irish,  on  trust  to  sell  and  to  accumulate  the 

I)  L.R.,  7  Ch.,  192.    .  (2),  L.E.,  16  Eq.,  461. 
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H.  C.  OF  A.  proceeds  for  certain  trust  purposes  for  a  period  prohibited  by  the 
^ ^       Thellitssmi  Act    That  Act  has  no  force  in  Ireland.    The  argument 

Australian  rejected  was  that  all  questions  as  to  personal   property  of  the 

Provident  ^^'^^^r  must  be  determined  by  the  law  of  his  domicil ;   that  this 
Society      ^as  personal  property,  for  leaseholds  are  such  by  English  law; 

Greoorv.    and,  therefore,  that  the  trusts  were  good.  Lord  Selbome  L.C.  on 
jj^j^jj  J       the  contrary  held  that  the  trusts,  though  good  as  to  certain  other 
and   purely   personal   estate,    were   void   as   to   the   leaseholds. 
These,  he  held,  though  for  some  purposes  regarded  by  English 
law  as  chattels,  were  land,  and  land,  whether  held  for  a  freehold 
or  for  a  chattel  interest,  is  o^  a  matter  of  fact,  and  in  the  nature 
of  things,  immoveable,  and  therefore   untouched   by   the  role 
which  the  Roman  law  expresses  in  the  maxim  inobilia  sequuntur 
personam.      It    is    the    idea    that    "  personal    property "    and 
"  moveables  "  are  co-extensive  terms  that  causes  confusion  on  this 
subject.     To  use  Mr.  Footers  words  again,  1st  ed.,  at  p.  170,  chattels 
real  are  personal  property  "  merely  in  name,  and  only  in  the  con- 
templation of  the  English  law."    That  law,  however,  when  it  turns 
its  attention  to  that  branch  of  it  which  is  called  international 
jurisprudence,  does  not  class  these  as  moveables,   because  in  the 
nature  of  things  they  are  not  such.     It  is  not  prompted  to  set  the 
nature  of  things  at  nought  by  "  the  deference  which,  for  the  sake 
of  international  comity,  the  law  of  England  pays  to  the  law  of 
the  civilized  world  generally  "   (Lord  Selbome  L.C.  in  Frelce  v. 
Lord  Carbery  (1).     Now,   as   the   interests   in   land   known  as 
chattels  real  and  as  estates  pur  autre  vw  are,  as  above  shown, 
dealt  with  according  to  their  substance  and  the  nature  of  things, 
is  there  any  reason  why  an  interest  in  land  subject  to  a  trust  for 
conversion  should  fare  differently  ?     I  have  not  heard  any  such 
reason  from  the  bar.     Certainly  it  was  urged  that  chattels  real 
were  the  only  immoveables  included  in  personal  property,  but 
upon  what  reason  could  they  be  so  included,  and  such  an  interest 
in  land  as  we  are  now  dealing  with  excluded  ?    Though  they  are 
both  personal  property  for  some  purposes,  what  is  there  to  make 
the  one  interest  a  moveable  when  the  other  is  an  immoveable  ? 
In  my  opinion  thej'  stand  or  fall  together.     If  it  is  contended 
that,  because  such  an  interest  as  that  of  G.  W.  Gregory  is  for 

(1)  L.R.  16  £q.,  461,  at  p.  466. 
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some  parposes  personal  property,   it  is  so  for  all  purposes,  and   H-  C-  ^^  ^' 
therefore  a  moveable,  the  cases  of  Brook  v.  Badley  (1),  Ashworth      \_^ 
V.  Munn  (2),  and  In  re  Watia ;  Comford  v.  Elliott  (3),  show  that  Australian 
it  is  an   interest  in   land.       And   in  the   case   of   Murray  v.    p^vident 
Cliainpernovme  (4),  Andrews  J.  expressly  held  that  real  estate.     Society 
vested   in   trustees  upon  trust  to  sell  and  to  hold  the  proceeds    Grbqory. 
upon  cei-tain  trusts,  was  while  it  remained  unsold  an  immoveable, 
notwithstanding  the  direction  to  sell. 

For  these  reasons  I  am  of  opinion  that  Q.  W.  Gregory's 
Tasmanian  interest  was  at  the  time  of  the  Natal  adjudication  an 
immoveable,  and,  therefore,  the  Natal  adjudication  and  the 
appointment  of  Mr  Green  as  trustee  did  not  operate  to  vest  the 
interest  in  that  respondent. 

This  conclusion  is  sufficient  to  dispose  of  the  case  in  favour  of 
the  appellants. 

But  in  view  of  possible  further  proceedings  it  is  perhaps 
desirable  that  we  should  give  an  opinion  on  the  second  question 
debated  at  the  bar,  which  can  be  dealt  with  only  on  the  assumption 
that  G.  W.  Gregory's  interest  is  a  moveable.  On  that  assump- 
tion the  respondent  Green  affirms  that  an  assignment  of  an 
insolvent's  property  to  the  representative  of  his  creditors  under 
the  Insolvents  Act  of  Natal  is,  or  operates  as,  an  assignment  of 
the  moveables  of  the  insolvent  situate  in  Tasmania,  at  least  if  he 
is  domiciled  in  Natal.  So  much  may  be  granted,  but  the  matter 
does  not  end  there.  And  first,  it  is  convenient  to  clear  the 
question  of  any  contention  founded  on  such  cases  as  In  re  Bright' a 
SetUement  (5)  and  later  cases  on  the  same  point.  The  present 
claim  arises  under  an  insolvency  which,  as  I  have  pointed  out,  is 
a  foreign  one  in  its  relation  to  the  laws  and  the  Courts  of  Tasmania. 
Though  by  the  comity  of  nations  the  law  of  Tasmania  will  give 
effect  to  that  as  an  assignment  of  the  moveables,  applying  the 
maxim  so  often  quoted,  it  will  not  also  favour  the  foreign  creditors 
by  giving  effect  to  special  conditions  for  their  protection,such  as  are 
contained  in  the  negative  words  at  the  end  of  sec.  51  of  the  Natal 
Statute,  to  the  detriment  of  Tasmanian  claimants  under  Tasmanian 


(1)  L.R.,3Ch.,  672. 

(2)  16  Ch.  D.,  363. 
(3)29Ch.  D.,947. 


(4)  (1901)2I.R.,233. 

(5)  13  Ch.  D.,  413. 
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H.  C.  Of  A.  transfers  otherwise  good.      Internationally,  the  law  of  that  State 

will  recognize  the  universal  effect  of  the  assignment  on  moveables, 

Australian  ^^^  ^^  ^^  assignment  only.     It  gives  no  more  extensive  operation  to 

Pbovidbnt  ^^^  assignment  than  could  be  claimed  for  it  if  made  in  Tasmania 
Society  But,  further,  the  assignee,  appealing  to  the  Tasmanian  law  to 

Grioort.  give  effect  to  Ids  claim  on  international  principles,  will  not  be 
allowed  to  dispense  with  the  ordinary  requirements  of  that  law 
in  respect  of  priorities  acquired  by  reason  of  acts  done  for  the 
perfection  of  title,  where  such  requirements  have  been  complied 
with  by  local  assigneea  The  Natal  assignee  takes  the  Tasmanian 
moveables  subject  to  any  equities  administered  in  the  local  Courts  : 
In  re  Barra  Truaia  (1). 

What  then  are  the  equities  in  this  case  ?  The  rule  in  Dearie 
V.  Hall  (2)  is  thus  clearly  expressed  in  White  and  Tudor' s  Equity 
CaseSy  17th  ed.,  p.  116,  in  the  notes  to  RyaU  v.  Roides  (3).  "If  the 
assignee  of  a  chose  in  action,  or  a  trust  estate  of  personalty,  does 
not  perfect  his  title  by  giving  notice  of  the  assignment  to  the 
debtor  or  trustees,  a  subsequent  purchaser  or  incumbrancer 
without  notice  of  the  former  assignment  giving  notice  of  his 
assignment  will  thereby  acquire  priority. "  Sir  Thos,  Plumer  M.R, 
in  deciding  Deurle  v.  Hall  (2),  put  it  that  the  assignee  of  a  thing 
which  does  not  admit  of  actual  tangible  possession  must  do  that 
which  is  tantamount  to  obtaining  possession  by  placing  eveiy 
person  who  has  an  equitable  or  legal  interest  in  the  matter 
under  an  obligation  to  treat  it  as  the  assignee's  property.  He 
said  (4): — "  Possession,  or  what  is  tantamount  to  possession,  is  the 
criterion  of  perfect  title  to  personal  chattels,  and  he  who  does  not 
obtain  such  possession  must  take  his  chance."  After  notice,  the 
trustees  of  the  fund  become  trustees  for  the  assignee  who  has  given 
them  notice.  See  also  In  re  Atkinson  (5)  as  to  insolvency,  and  In 
re  Banc's  Trusts  (6),  where  Lord  Haiherley,  then  Page-  Wood  V.C., 
held  that  the  reasoning  of  the  Master  of  the  Rolls  in  Dea/rU  v. 
Hall  (2)  applies  as  fully  and  as  forcibly  to  an  assignee  in  bankruptcy 
(or  in  insolvency)  as  to  an  assignee  for  valuable  consideration. 
And  on  the  whole  I  do  not  think  that  the  authority  of  either  of  the 

(1)  4  K  &  J.,  219,  at  p.  229.  (4)  ^  Ruas.,  1,  at  p.  24. 

(2)  .3  Ru88.,  1.  (5)  2  D.M.  k  G.,  140. 

(3)  1  Ves.,  371.  (6)  4  K.  A;  J.,  219. 
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last-mentioned  cases  is  impeached  by  Palmer  v.  Locke  (1).      The   H.  C.  of  a. 

•  1908 

rule  in  Dearie  v.  HaU  (2),  in  its  application  to  equitable  interests,       ^ '^ 

was  exhaustively  considered  by  the  House  of  Lords  in  Ward  v.  Australian 
Duncombe  (3),  where  it  was  stated  by  Lord  Macnaghten  to  be : —    p^I^idknt 
"That   an   assignee  of  an  equitable  interest  in  personal   estate      Socikty 
without  notice  of  an  existing  prior  assignment  may  gain  priority    Grbgory. 
simply  by  the  act  of  giving  notice  to  the  person  who  has  legal 
dominion    over   the  fund  before  notice  is  given  by  the  earlier 
assignee."     In  the   Court  of  Appeal   Stirling  J.   quoted  these 
words  as  a  final  expression  of  the  law,  in  In  re  Dallas  (4).    And 
to  come  closer  to  the  case  of  a  foreign  assignment,  Warrington 
J.,  in  KeUy  v.  Selwyn  (5),  held  that  where  an  English  Court  is 
administering  an  English  trust  fund  settled  by  the  will  of  an 
English  testator,  the  rights  of  the  claimants  to  that  fund  must 
be  regulated  by  English  law.     Accordingly  he  decided  that  the 
plaintiff,  who  held  a  second  assignment  but  had  given  the  first 
notice  to  the  trustees,  was  entitled  to  priority  over  the  defendant, 
who    held   an  assignment  prior  in  point   of  time,  executed  in 
the  State  of  New  York,  where  the  assignor  was  at  that  time 
domiciled,  although  the  law  of  that  State  did  not  exact  notice  to 
the  trustees  to  render  perfect  an  assignment  of  a  chose  in  action 
or  a  reversionary  interest  in  personalty.     The   question,  in  the 
opinion  of  the  learned  Judge,  was,  not  whether  the  assignment  in 
New  York  was  valid,  but  in  what  order  English  law  was  to  treat 
claimants  with  charges  on  the  fund ;  and  until  notice  was  given 
to  the   trustees   the   assignee  of  a  share   in  the  fund  was  not 
completely  constituted  a  cestui  que  trust  by  English  law.       This 
case  seems  to  me  to  apply  completely  to  the  present  on  the  assump- 
tion that   the   interest  in  dispute  is  a  moveable.     On  grounds, 
then,  both  of  principle  and  of  authority,  I  am  of  opinion  that,  on 
the  assumption  stated,  the  claim  of  the  trustee  in  the  Natal 
insolvency   is  postponed  to  those  of  the  several  local  assignees, 
for  valuable  consideration  and  without  notice  of  the  insolvency, 
who  anticipated  him  by  giving  prior  notice  to  the  trustees  under 
the  will  of  James  Gregory.     But,  apart  from   that  assumption, 


(1)  18  Ch.  D.,381. 

(2)3Ru«8.,  1. 

(3)  (1893)  A.C.,  389,  at  p.  384. 


(4)  (1904)  2  Ch.,  38o,  at  p.  415. 

(5)  (1905)  2  Ch.,  117. 
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H.  C.  OF  A.  the  claim,  in  my  opinion,  fails  completely  on  the  ground  that  the 

interest  of  G.  W.  Gregory  did  not  pass  to  the  claimant,   because 

AosTBALiAN  1^  is  an  immoveable. 

Mdtital 
Provident 

Society  ISAACS  J.     The  first  question  is  as  to  the  nature  of  the  property 

Gregory,  claimed  by  the  Natal  trustee  in  bankruptcy,  that  is  to  say,  the 
nature  of  the  property  to  which  George  William  Gregory  waa 
eu  titled  under  his  father's  will. 

That  question  must,  in  my  opinion,  be  determined  by  the  law 
of  the  situs.  Before  the  maxim  mobilia  sequuntur  personam 
can  be  applied  it  is  obviously  requisite  to  determine  whether  a 
given  property  is  a  moveable  or  an  immoveable.  In  the  absence 
of  any  specific  rule  by  the  lex  loci  rei  aitce  the  actual  nature  of 
the  thing  itself  is  taken  as  the  criterion  to  determine  the  matter. 
But  if  the  lex  situs  lays  down  any  specific  rule  with  regard  to 
any  property  actually  situate  within  its  jurisdiction — whether  as 
to  mobility,  immobility,  assignability,  mode  of  transfer,  &c — there 
is  no  principle,  so  far  as  I  know,  requiring  or  permitting  the 
Courts  of  that  jurisdiction  to  apply  any  other  rule.  It  is  really 
not  necessary  here  to  determine  how  the  Courts  of  a  foreign 
jurisdiction  would  for  the  purposes  of  their  own  causes  regard 
such  a  rule  if  dififering  from  the  inherent  nature  of  the  property, 
but,  if  it  were  necessary,  I  should  think  the  canons  of  international 
law  as  understood  in  British  Courts  would  lead  them  to  recoffnize 
and  respect  the  sovereignty  of  the  country  where  the  thing  is 
situate,  and  to  accept  the  legal  quality  which  the  law  of  that 
country  has  impressed  upon  property  under  its  exclusive 
jurisdiction. 

Thus  in  Ex  parte  Rucker  (1),  reversed  on  another  point  in  2 
Mmit,  cfc  Ayr,,  398,  an  English  Court  of  Bankruptcy  held  slaves  to 
be  realty  because  the  lex  situs — in  that  case  Antigua — pronounced 
them  so. 

Dicey  on  the  Conflict  of  Laws,  Ch.  21,  on  the  Nature  of 
Property,  formulates  a  rule  in  accordance  with  this  view,  though 
with  doubt.  Stoi^y  in  sec.  447,  says : — "  For  every  nation  having 
authority  to  prescribe  rules  for  the  disposition  and  arrangement 
of  all  the  property  within  its  own  territory,  may  impress  upon  it 

(1)  3  Deao  k  Ch.,  704. 
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any  character  which  it  shall  choose ;   and  no  other  nation   can   H.  C.  of  a. 

impugn  or  vary  that  character.     So   that  the   question,  in  all 

these  cases,  is  not  so  much  what   are   or  ought  to  be  deemed,  Australian 

ex  »ua  natura,  moveables  or  not,  as  what  are  deemed  so  by  the    ^^y^j^^j. 

law  of  tlie  pktce  wJiere  they  are  situated.      If  they   are  there      Socibty 

deemed  part  of  the  land,  or  annexed  (as  the  common  law  would    Gregory. 

say)  to  the  soil  or  freehold,  they  must  be  so  treated  in  every 

place  in  which  any  controversy  shall  arise  respecting  their  nature 

and  character.     In  other  words,  in  order  to  ascertain   what  is 

immoveable  or  real  property,  or  not,  we  must  resort  to  the  lex 

loci  rei  sitce" 

In  the  case  quoted  by  Stoi^,  Chapman  v.  Robertson  (1), 
Wallworih  C.  says: — "And  it  has  been  decided  that  the  lex  loci 
rei  sitae  must  also  be  resorted  to  for  the  purpose  of  determining 
what  is  or  is  not  to  be  considered  as  real  or  heritable  property, 
so  as  to  have  locality  within  the  intent  and  meaning  of  this 
latter  principle."  The  principle  the  learned  Chancellor  is  refemng 
to  is  that  the  creation  of  a  trust  must  be  made  according  to  the 
lex  situs. 

The  Courts  of  the  lex  situs  at  all  events  must  be  bound  by  the 
law  of  that  place,  and  though  the  general  rule  of  actual  nature, 
jmiiid  facie,  applies,  it  can  be  overridden  by  special  rules  of  law, 
however  arising,  whether  out  of  Statute  or  common  law.  In 
Cliatfield  v.  Berchtoldt  (2),  a  case  as  to  a  rent-charge  out  of 
English  lands,  the  Court  of  Appeal  decided  against  the 
respondent  s  contention  that  the  property  was  pei-sonalty.  But 
the  ground  of  decision  was  clear.  JaiTies  L.J.  said  (3) : — "  The 
statutory  provision  is  not  that  it  shall  be  personal  estate,  but 
that  in  certain  circumstances,  and  certain  circumstances  only,  it 
shall  be  applicable  as  personal  estate.  Simile  nmi  est  idem. 
It  lay  on  the  respondent  to  show  that  by  the  law  of  England 
estates  pit?*  autre  vie  in  land  had  been  converted  into  pure 
personalty  or  moveables ;  and  we  are  of  opinion  that  he  has  not 
discharged  this  burthen  by  showing  that  by  some  statutory 
provisions  in  some  cases  they  are  to  be  applied  in  the  same 
manner  as  personal  estate." 

(1)  6  Paige  (N.Y.),  627,  at  p.  630.  (2)  L.  R.  7  Ch.,  192. 

(3)  L.R.  7  Ch.,  192,  at  p.  198. 
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H.  0.  or  A.       Therefore  the  law  of  Tasmania  must  govern  the  question  as  to 
the  nature  of  the  property.     There  is  no  difference  in  this  respect 

Australian  between  the  law  of  Tasmania  and  that  of  England.      I  proceed 

Provident   ^^  consider  what  is  that  law.     The  trustees  of  the  will  contend 
80CIKTY      that  the  property  is  by  that  law  pure  personalty,  and  must  be  so 

Grboory.     regarded. 
imuIctj  Reliance  is  placed  upon  the  principle  of  Fletcher  v.  Ashburner 

(1)  by  which  land,  directed  to  be  sold  and  the  proceeds  disposed 
of,   is   considered   in   equity   as  personal   estate  and  passes  to 
personal   representatives.       Undoubtedly   many   cases   may  be 
found  lending  great  support  to  the  contention.     In  Baclmnan  v. 
Angtis  (2)  Lord  Westhxiry  L.C.  said: — "If  real  or  heritable  property 
be  vested  in  trustees  upon  an  absolute  and  unconditional  trust 
for  sale,  either  declared  or  necessarily  implied,  and  the  proceeds 
of  such  sale  are  disposed  of,  there  is  (in  the  quaint  phrase  of  the 
English  law)  an  out  and  out  conversion  for  the  purposes  of  that 
disposition ;  and  the  interest  of  every  beneficiary  taking  under 
the  disposition  is  of  the  nature  of  personal  or  moveable  property." 
In  Boiling  v.  Hobday  (3)  Chitty  J.,  speaking  of  the  interest  of 
two  beneficiaries  under  a  will  devising  land  in  trust  to  sell  and 
divide  the  proceeds,  said  : — "  They  were  not  equitable  tenants  in 
common  of  an  estate  under  the  will ;  they  were  only  entitled  to 
the  one-fourth  share  each  of  the  proceeds  of  the  sale  of  the  real 
estate,  and  in  that  sense — but  in  that  sense  only — had  they  any 
equitable  interest  in  the  land." 

Perhaps  the  strongest  case  in  this  direction  is  that  of 
Du  Hounnelin  v.  Slteldon  (4),  where  Lord  Langdale  M.R  was 
pressed  with  an  argument  very  much  resembling  the  argument 
of  the  trustees  of  the  will  in  this  case.  Land  in  England  was  by 
will  of  a  testatrix  who  died  in  1829  appointed  to  trustees  to  sell, 
and  after  certain  payments  to  invest  the  proceeds  in  trust  for 
certain  persons  some  of  whom  were  aliens.  It  was  contended 
that  the  aliens  had  an  interest  in  the  realty.  The  Master  of  the 
Rolls  said  (5) : — "  But  it  is  argued,  that  taking  the  case  as  it 
stood  at  the  death  of  the  testatrix,  and  as  it  must  remain  until 

(1)1  Bro.  C.U.,  497.  (4)  1  Beav.,  79. 

(•2)  4  M«cq.  H.L.  Cas.,  374,  at  p.  379.  (5)  1  Beav.,  79,  at  p.  89, 

(3)  31  W.R.,9,  alp.  11. 
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the  conversion  shall  be  completely  made,  the  land  is  the  source,   H.  0.  of  A. 

from  which  the  money,  or  stock,  in  the  shares  of  which  the  aliens 

are  to  be  interested,  is  to  be  realized ;  and  that,  in  that  respect,  Australian 

the  aliens  have  an  interest  in  the  land."     His  Honor  proceeds  to 

advert  to  the  distinction  between  the  case  in  which  land  is  given 

to  a  trustee  to  be  held  by  him  in  trust  for  an  alien — in  which 

case  the  alien  takes  in  the  land,  a  permanent  equitable  interest — 

and  the  case  in  which  no  interest  in  land  was  ever  intended  to 

vest  in  the  alien,  and  his  right,  if  right  he  has,  is  only  to  have 

the  land  converted  into  money,   and  is  so  far   of  a  transitory 

nature  that  it  endures  only  till  the  purposes  of  the  donor  can  be 

performed  by   the  due  execution  of  the  trusts  he  has  created. 

Further   on   in   his  judgment  Lord  Langdale  describes    more 

specifically  the  interest  which  the  alien  has  in  the  last  mentioned 

case.     He  said  (1)  : — "  During  the  time  which  may  elapse,  before 

the   conversion  can  be  completed,  the  alien  is,  by  the  peculiar 

doctrine  of  this  Court,  considered  to  have  an  interest  in  the  land 

which  is  to  be  converted :  i.e.,  an  interest  that  the  land  sliould 

be  sold  to  persons  that  can  legally  hold  it,  in  order  to  raise  the 

money,  which  he,  the  alien,  can  legally  hold."   That  decision  was 

affirmed  on  appeal  by  Lord  Cottenham  L.C.  (2).      I  shall  quote 

only  one  passage  from  the  Lord  Chancellor's  judgment  which 

sufficiently   shows  how  he  regarded  the  point.      He  said  (3)  : — 

"  Decisions,  that  aliens  cannot  enjoy,  against  the  Crown,  trusts 

of  land,  any  more   than  the  land  itself,  leave  untouched  the 

present  question." 

In  accordance  with  this  too  is  Craig  v.  Leslie  (4),  where  the 
Supreme  Court  of  the  United  States  previously  came  to  the  same 
conclusion  on  the  same  question. 

In  Tyrrell  v.  Painton  (5),  a  case  to  which  we  have  been 
referred  since  the  argument,  it  was  held  that  a  similar  interest 
is  personalty,  and  not  an  interest  in  land,  that  is  so  as  to  be 
subject  to  an  elegit  under  a  particular  Statute. 

But  however  general  the  expressions  in  some  of  the  cases,  they 
were  not,  in  my  opinion,  intended  to  lay  down  a  universal  rule  that 


(1)  I  Beav.,  70,  at  p.  91. 

(2)  4  My.  &  C,  625. 

(3)  4  My.  &  C,  525,  at  p.  533. 


(4)  3  Wheat.,  563. 

(5)  (1805)  1  Q.B.,  202. 
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H.  C.  Of  A.  such  property  was  to  be  deemed  in  English  law  to  be  personalty 

for  all  purposes  and  under  all  circumstances.      For  purposes  of 

Australian  succession,  and  certain  fiscal  purposes,  it  is  so  considered.    Again, 

Provident   ^^^  determining  the  question  as  to  the  right  of  the  Crown  to  take 

Society      the  interest  of  the  alien,  the  law  was  declared  to  be  that  the 
I*. 

Greoory.  alien's  interest  in  the  land  was  too  slight  and  transitory — at  all 
events  until  he  validly  elected  to  take  the  land  itself — to  come 
within  the  rule  by  which  an  alien  s  realty  could  be  claimed  by 
the  Crown. 

But,  even  in  some  of  the  cases  alreaxly  mentioned,  the  Court 
refers  to  the  interest  in  the  land.  In  Du  Howrmelin  v.  Sheldon 
(1)  the  Master  of  the  Rolls  declares  the  nature  of  that  interest  to 
be  that  the  beneficiary  has  an  interest  that  the  land  should  be 
sold  in  order  to  raise  tlie  money.  But  though  transitory  it  is 
real,  and  though  sliglit  it  is  essential.  Without  that  interest  in 
the  land  itself,  the  benefit  of  the  trust  might  be  lost.  In  short, 
equity,  while  for  purposes  of  substance  it  looks  rather  at  the 
ultimate  benefit  intended  to  be  conferred,  does  not  obliterate  the 
interest  in  the  land  itself,  which  is  the  link,  slender  but  indis- 
pensable, to  the  attainment  of  the  real  bounty  conferred. 

In  Pearson  v.  Lane  (2)  Sir  William,  Grant  M.R.,  said: — 
"  Where  land  is  given  upon  a  trust  to  sell,  and  to  pay  tlie  produce 
to  A.,  though  no  interest  in  the  land  is  expressly  given  to  him,  in 
equity  he  is  the  owner ;  and  the  trustee  must  convey,  as  he  shall 
direct.  If  there  are  also  other  purposes,  for  which  it  is  to  be  sold, 
still  he  is  entitled  to  the  surplus  of  the  price  as  the  equitable 
owner  subject  to  those  purposes  ;  and,  if  he  provides  for  them,  he 
may  keep  the  estates  unsold." 

It  will  be  seen  presently  that  the  principle  remains  the  same 
where  there  are  more  than  one  beneficiary. 

A  number  of  causes  decided  under  the  MortTnain  Act,  not  cited 
in  argument  but  which  I  have  since  examined,  illustrate  this 
doctrine  very  strongly.  In  Attorney-General  v.  Harley  (3),  Sir 
John  Leach  V.C.  said : — "  That  money  to  arise  from  the  sale  of 
land  is  an  interest  in  land,  admits  of  no  doubt." 

Brook  V.  Badley  (4)  is  most  distinct.     The  Act  enacted  by  the 

(1)1  Beav.,  79.  (3)  5  Madd.,  321.  at  p.  327. 

(2)  17  Ves.,  101,  at  p.  104.  (4)  L.R.  3  Ch.,  672. 
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3rd  section  that,  inter  alia,  any  gift  of  lands  or  of  any  estate  or  H-  C.  of  A. 

interest  therein  to  a  charitable  use  should  be  void.     Lord  Cairns      ^ '^ 

LC.  had  to  determine  whether  the  bequest  by  a  beneficiary  Australian 
under  a  will  of  a  legacy,  payable  out  of  personalty  and  the  pro-  p^^i^g^T 
ceeds  of  sale  of  real  estate,  was  a  gift  of  an  interest  in  land  Society 
within  the  meaning  of  the  Act.  The  Act  itself  provided  no  Grkgory. 
definition,  and  the  Court  was  consequently  thrown  back  on 
funeral  principles.  The  Lord  Chancellor  was  very  decided  that 
the  interest  of  the  legatee  which  she  bequeathed  to  the  charity 
was  an  interest  in  the  land.  He  said  (1): — "  If  a  testator  devises 
his  land  to  be  sold,  and  the  proceeds  given,  not  to  one  person,  but 
to  four  persons  in  shares,  and  if  one  of  those  four  persons  after- 
wards makes  his  will,  and  gives  either  his  share  of  the  proceeds 
or  all  his  property  to  charity,  the  position  of  that  second  testator 
with  regard  to  the  estate  which  is  to  be  sold  is  in  substance  that 
of  a  person  who  has  a  direct  and  distinct  interest  in  land.  The 
estate  is  in  the  hands  of  trustees,  not  for  the  benefit  of  those 
trustees,  but  for  the  benefit  of  the  four  persons  between  whom 
the  proceeds  of  the  estate  are  to  be  divided  when  the  sale  takes 
place.  It  may  very  well  be  that  no  one  of  those  four  persons 
could  insist  upon  entering  on  the  land,  or  taking  the  land,  or 
enjoying  the  land  qua  land,  and  it  may  very  well  be  that  the 
only  method  for  each  one  of  them  to  make  his  enjoyment  of  the 
land  productive,  is  by  coming  to  the  Court  and  applying  to  have 
the  sale  carried  into  execution,  but  nevertheless  the  interest  of 
each  one  of  them  is,  in  my  opinion,  an  interest  in  land ;  and  it 
would  be  right  to  say  in  equity  that  the  land  does  not  belong  to 
the  trustees,  but  to  the  four  persons  between  whom  the  proceeds 
are  to  be  divided."  His  Lordship  then  proceeds  to  practically 
overrule  two  cases  so  far  as  they  are  at  variance  with  his  own 
views. 

Two  Courts  of  Appeal  have  since  approved  of  Lord  Cairns' 
view,  viz.,  in  Ashworth  v.  Munn  (2)  and  In  re  Watts ;  Cornford 
V.  Elliott  (3). 

In  the  result,  it  cannot,  as  I  conceive,  be  regarded  as  a  principle 
or  rule  of  English  or  Tasmanian  law  that  property  of  the  nature 


(1)  L.R.  3  Ch.,  672,  at  pp.  674.  (2)  16  Ch.  D.,  363. 

(3)  20  Ch.  D.,  947. 
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H.  C.  Of  A.    given  to  the  bankrupt  under  his  father's  will  is  pure  personalty— 

i.e.,  with  no  element  of  immobility — and  therefore  such  as  would, 

Australian  by  the  law  of  the  situs,  be  considered  simply  as  mcbilia  and  as 

Provident   P^^^ing   under  a  universal   assignment  by  the  law  of  a  foreign 

SociBTY     domicil.     The   case   of   the   Natal   trustee   therefore    must  fail 

Grkoort.     independently   of  any   consideration   of   notice   of    assignment 

But  as  this  further  and  important  question  has  been  agitated, 

and  has,  indeed,  formed  the  basis  of  the  decision  of  the  Full  Court 

of   Tasmania,   it  is   desirable   to  deal   with   it.     Assuming  the 

interest  of  the  bankrupt  is  pure  personalty,  and  in  the  nature  of 

a  chose  in  action,   the   right  of  his   trustee   in   bankruptcy  is 

challenged   on   the   ground  that  the  particular   assignees   gave 

prior  notice  to  the  trustees  of  the  will.     It  is  admitted  that  in  a 

controversy    arising    out    of    a    Tasmanian    bankruptcy     this 

argument  would  prevail. 

The  contention  is  advanced,  on  the  part  of  the  trustee  in 
bankruptcy,  that  the  ordinary  rules  of  equity  are  inapplicable  to 
a  case  of  international  competition,  and  it  is  said  that  the  title  of 
the  trustee  under  the  law  of  Natal  where  the  bankrupt  was 
<lomiciled  is  complete  there  under  the  Natal  Statute,  and  inde- 
pendent of  any  formalities  or  requirements  which  would  have 
been  necessary  to  give  a  perfect  title  to  a  Tasmanian  assignment, 
and  will  therefore  be  respected  and  enforced  in  Tasmania,  On 
this  ground  it  was  urged  that  the  principle  of  such  cases  as 
Palmer  v.  Locke  (1),  per  Jessel  M.R.  (not  overruled) ;  Stuart  v. 
Cocherell  (2);  In  re  Barr'a  Tr^ists  (3) ;  and  In  re  Atkinson  (4) 
is  not  applicable. 

The  argument  is  presented,  and  the  Supreme  Court  of  Tas- 
mania has  determined  that,  inasmuch  as  sec.  51  of  the  Natal 
Statute  (No.  47  of  1887),  not  only  vests  all  property  of  every 
kind  in  the  Master  of  the  Supreme  Court  in  the  first  instance 
and  subsequently  in  the  trustee,  but  goes  on  to  say  that  after  the 
order  for  sequestration  has  been  made  "  neither  the  insolvent  nor 
any  person  claiming  through  or  under  him  shall  have  power  to 
alienate,  give,  cede,  deliver,  mortgage,  pledge,  or  recover,  or  to 
release  or  discharge  the  same  or  any  part  thereof  "  the  ordinary 

(1)  18  Ch.  D.,  381.  (3)  4  K.  &  J.,  219. 

(2)  L.R.  8  Eq.,  607.  (4)  2  D.M.  &  G.,  140. 
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rule  of  equity  as  laid  down  in  Dearie  v.  Hall  (1)  is  displaced,  and  H.  C.  of  a. 
the  bankrupt  is  incompetent  even  in  Tasmania  of  making  an       ^^' 
assignment  which  can  on  the  doctrine  of  that  case,  under  any  Australian 
circumstances,  confer  a  right  to  the  property. 

Reliance  is  placed  on  In  re  Brighfa  Settlement  (2),  and  In  re 
CooTnbe^s  Trusts  (3),  where  similar  negative  words  were  held  to 
protect  the  assignee  in  bankruptcy.    But  the  point  of  these  cases 
is  that  the  Court  was  giving  effect  to  an  Act  of  Parliament  in 
force   in    England,   prohibiting,   and   therefore   nullifying,  any 
attempted  subsequent  assignment  by  the  bankrupt.      It  is  plain 
that  these  and  similar  cases  are  irrelevant  to  the  matter  in  hand. 
That  prohibition  was  no  part  of  the  assignment  to  the  assignee, 
and  no  part  of  his  title,  but  a  separate  and  independent  enact- 
ment of  a  legislature  whose  determinations  bound  the  tribunals. 
The  fallacy  on  this  branch  of  the  argument  of  the   trustee  in 
bankruptcy  is  in  treating  the  prohibitory  words  in  sec.  51  of  the 
Natal  Act  as  part  of  and  completing  the  trustee*s  title.   They  are 
simply  a  law  operating  in  Natal  and  not  beyond  it,  and  having 
no  force  or  effect  in  Tasmania  on  transactions  entered  into  in 
that  State.      Had  Gregory  after  bankruptcy  assumed  while  in 
Natal  to  mortgage  his  interest,  it  might  be  that  the  act,  being 
forbidden   in  the   place  where  done,  would  be  disregarded  in 
Tasmania.     That  is  possible,  I  do  not  say  more  of  it,  but  that  is 
not  the   present  case.      The   trustee's   contention   amounts   to 
importing  into  Tasmania,  by  way  of  appeal  to  international  law, 
and  for  the   benefit  of  the   foreign  trustee  in  the  bankrupt's 
domicil,  the  bindiog  force  of  the  Natal  prohibition  as  such,  and  to 
say  it  supersedes  in  his  favour  the  Tasmanian  requirement  of 
notice  of  assignment. 

He  does  this  directly  by  invoking  the  maxim  of  international 
law  mobilia  sequuntur  persmiain,  by  which  he  fictionally 
transfers  to  Natal  both  the  property  and  the  assignment  by  the 
bankrupt  to  the  appellants,  and  assumes  a  contest  before  the 
Natal  Court  and  the  decision  of  that  Court  that  the  assignment 
was  contrary  to  the  Statute  there  in  force,  and  then  contends 
that  the  Tasmanian  Court  is  bound  to  give  the  same  decision. 


(1)  3  Rass.,  1. 


(2)  l3Ch.  D.,413. 


(3)  1  Gif.,  91. 
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H.  C.  OF  A.       In  my  opinion  the  fiction  mobilia  aequuntur  peraoniicuni  cannot 

be  pushed  so  far.        Unless  the  trustee  establishes  one  of  two 

Australian  things  he  must  fail.     These  are  either  that  the  negative  words  in 

PRcmDBNT   ^^®  Statute  are  part  of  his  title,  and  not  merely  a  prohibition 

SooiETY     against  the  bankrupt  doing  an  act  which,  notwithstanding  the 

GREooBy.     trustee's  title,  he  might  otherwise  have  lawfully  done ;  or  that 

iflM^       the  prohibition  is  in  force  as  a  law  in  Tasmania.     But  neither  of 

these  positions  can  be  sustained. 

The  property  in  fact  being  in  Tasmania,  and  the  assignment  to 
the  appellants  in  fact  taking  place  there,  it  is  the  law  of  Tasmania 
which  must  decide  the  matter  and  not  the  law  of  Natal :  See 
Turner  V.C.  in  Caldwell  v.  Vanvlissiiigen  (1). 

Lord  StowelVa  observations  in  a  Scotch  marriage  case  Dcdrymple 
V.  Dah^viple  (2)  before  him  are  in  point : — "  Being  entertained  in 
an  English  Court,  it  (the  cause)  must  be  adjudicated  according 
to  the  principles  of  English  law,  applicable  to  such  a  case."  The 
words  "  applicable  to  such  a  case "  are  in  the  highest  degree 
important.  In  some  cases  the  English  law  enforces  one  set  of 
rules  as  appropriate,  and  in  others  quite  different  rules.  Thus, 
in  determining  tlie  validity  of  a  marriage  ceremony,  it  depends 
(with  certain  exceptions)  upon  the  law  of  the  place  of  celebration. 
The  law  is  taken  as  the  test  of  validity,  not  because  it  is  in  force 
ex  prairrio  vigore  in  England,  but  because  English  law  says  it  is 
appropriate  to  such  a  case.  But  is  it  appropriate  in  such  a  case 
as  the  present  that  the  Tasmanian  rule  of  priority  according  to 
notice  should  be  set  aside  in  favour  of  the  Natal  prohibition  ? 

There  are  two  considerations  which  limit  the  application— ea; 
comitate,  oh  reciprocam  viilitatein — of  foreign  law. 

They  are  shoi-tly  stated  in  Wheaton's  International  Laiv,  4th 
ed.,  at  p.  131,  as  follows  : — "In  modem  times,  all  States  have 
adopted,  as  a  principle,  the  application  within  their  territories  of 
foreign  laws;  subject,  however,  to  the  restrictions  which  the 
rights  of  sovereignty  and  the  interests  of  their  own  subjects 
require.  This  is  the  doctrine  professed  by  all  the  publicists  who 
have  written  on  the  subject."  See  also  Lord  Wensleydales 
speech  in  Fenton  v.  Livingstone  (3). 

(I)  9  Ha.,  415,  at  p.  425.  (2)  2  Hag.  Con.,  54,  at  p.  58. 

(3)  3  Macq.  H.L.  Cas.,  497,  at  p.  548. 
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Both  these  considerations,  viz.,  that  of  the  right  of  sovereignty ,   H.  C.  of  a. 
and  that  of  the  interests  of  the  citizens  of  Tasmania,  are  involved 
in  the   present   case.     As  to  the  first,  it  is  a  distinct  part  of  the  Australian 
law  of  Tasmania — and  it  is  I  apprehend  quite  immaterial  how  it    p^^J^i^^nt 
has  become  the  law  whether  by  Statute  or  common   law — that      Society 
the  title  of  the  assignee  of  such  a  right  as  that  now  in  question    Greoort. 
is  not  perfect  until  notice  to  the  trustee  of  the  fund:  Lloyd's 
Bank  v.   Pearson  (1);   Foster  v.    Cockerell  (2);   Tn  re  Lake; 
Ex  parte  Cavendish  (3);  Wa/rd  v.  Duncombe  (4).     In  Montefiore 
V.  Gwedalla  (5)  Cozens-Hardy  L. J.  says  : — "  The  rule  laid  down 
in  Dearie   v.   Hall  (6)   is  now  part  of   the   law  of  the  land." 
Starting   with   that  position,  why  should  it  be  disregarded  in 
favour  of  the  Natal  trustee  ?     Why  should  he  be  held  to  have 
perfected  his  title  without  complying  with  the  special  mode  of 
transfer  appropriate  by  Tasmanian  law  to  the  particular  class  of 
property  dealt  with? 

In  Mr.  Dicey's  work,  at  p.  334,  it  is  stated  that  bankruptcy  in 
one  country  is  an  assignment  of  property  in  another,,  but  subject 
(inter  alia)  to  the  requirements,  if  any,  of  the  local  law  as  to  the 
conditions  necessary  to  effect  a  transfer  of  such  property,  and  the 
learned  author,  after  quoting  the  authority  of  Ex  parte  Rogers  (7) 
for  this  position  as  to  realty,  adds: — "And  this  dictum,  though 
confined  to  immoveable  property  and  to  property  in  the  Colonies, 
applies  apparently  to  moveable  property  and  to  property  situate 
in  any  foreign  country." 

It  is  in  accordance  with  Scottish  law  as  appears  from  Erskines 
Institute  of  the  Laws  of  Scotland,  ed.  of  1871,  pp.  717  and 
ns,  where  it  is  said : — "  On  a  similar  principle,  where  a  foreign 
ground  of  debt,  perfected  secundum  legem  domicilii,  is  sustained 
by  our  Supreme  Court,  the  diligence  which  is  to  proceed  upon  it, 
and  the  other  judicial  steps  necessary  for  giving  it  full  effect, 
must  be  governed  by  the  law  of  Scotland  ;  because  these  previous 
steps  are  required  to  deeds  of  the  same  kind,  even  supposing  them 
perfected  in  the  Scottish  form ;  and  that  Judge  within  who*-e 
territory  the  debt  is  situated,  and  under  whose  authority  it  is  to 


(1)  (1901)  lCh.,865. 

(2)  3  CI.  &F.,  456. 

(3)  (1903)  1  K.B.,  151. 

(4)  (1893)  A.C.,  369. 


(5)  (1903)  2  Ch.,  26,  at  p.  37. 

(6)  3  Rubs.,  1. 

(7)  16  Ch.  D.,  665. 
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H.  C.  OF  A.  be  recovered,  must  necessarily  determine  all  questions  of  diligence 

^^       and  competition  concerning  it,  according  to  the  laws  of  his  own 

Australian  country,  and  not  according  to  those  of  a  foreign  state,  which  may 

PRcrnDKNT   ^  utterly  unknown  to  him,  and  which  have  no  authority,  nor  were 

SociKTY     ever  designed  to  bind  the  Judges  of  any  State  which  is  not  subject 

Orkoory.     to  the  legislature  who  enacted  them.   Thus  because  no  assignation 

isaacTj       ^^»  ^y  ^^®  ^*^  ^^  Scotland,  effectual  against  an  arrester,  if  it  has 

not  been  intimated  previously  to  the  an*estment ;   neither  is  a 

foreign  assignment,  not  intimated,  effectual  against  hira,  though 

the  lex  loci  should  not  require  assignations  to  be  intimated." 

The  second  consideration  to  which,  as  stated  in  the  passage 
from  Wlieatoiiy  the  application  of  foreign  law  is  subject  here  is 
the  interests  of  Tasmanian  subjects.  Whatever  else  may  have 
formed  the  ground  of  judgment  in  Dearie  v.  HaU  (1)  there  was 
certainly  involved  in  the  decision  the  prevention  of  fraud  against 
future  assignees.  The  appellant  society  resident  in  Tasmania 
would  undoubtedly  have  been  protected  if  the  assignor  had 
become  bankrupt  in  Tasmania  where  it  might  more  easily  have 
learnt  the  fact  of  bankruptcy,  and  why  should  it  lose  its  protection 
wlien  his  bankruptcy  occurred  so  far  from  its  probable  means  of 
knowledge  ?  On  the  ground  also  that  the  principle  of  Decide  v. 
Hall  (1)  would  apply  to  this  case  if  the  bankrupts  interest  were 
a  moveable,  notwithstanding  a  Natal  assignment  in  bankruptcy, 
I  am  of  the  opinion  the  appeal  should  be  allowed. 

Griffith  C.J.  The  order  of  the  Court  will  be  as  follows:— 
Appeal  allowed.  Order  appealed  from  discharged.  The  first 
question  will  be  answered — "  The  respondent  Green  is  not  entitled 
to  any  portion  of  the  share."  The  fifth  question  will  be  answered 
— "  The  one-ninth  pai-t  is  payable  to  the  other  assignees  thereof 
from  G.  W.  Gregory  who  have  given  notice  of  their  assignments 
to  the  trustees  of  the  will  to  the  extent  of  their  respective  charges 
thereon,  and  in  priority  according  to  the  dates  of  their  respective 
notices."  Costs  of  the  trustees  of  the  will  in  the  Supreme  Court 
to  be  paid  out  of  the  fund.  All  other  parties  except  the  respondent 
Green  to  be  at  liberty  to  add  their  costs  in  the  Supreme  Court 
to  their  securities.     The  respondent  Green  to  pay  the  appellants' 

(1)  3Russ.,  1. 
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costs  of  the  appeal.     The  appellants  to  be  at  liberty  to  add  their   ^-  C-  ^^  A- 

costs  to  their  respective  securities  so  far  as  they  are  not  recovered       ^ '^ 

from  the  respondent  Green.     The  appellants  to  pay  the  costs  of  Australian 
appeal  of  the  trustees  of  the  will  and  recover  them  from  the 
respondent  Green,  and  to  be  at  liberty  to  add  them  to  their 
respective  securities  as   far  as  they  are  not  recovered  from  him. 
The  trustees'  costs  to  be  taxed  as  between  solicitor  and  client. 


Mdtcal 
Provident 

Society 

1?. 
Gregory. 


Griffllh  C.J. 


Appeal  allowed. 

Solicitors,  for  appellants,  J,  B.  Walker,  Wolfhagen  &   Walch ; 
NichoUs  &  Stops. 
Solicitors  for  respondents,  Perkins  &  Dear. 

B.L. 
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BARRIER  WHARFS  LIMITED 
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AND 


W.  SCOTT  FELL  &  COMPANY  LIMITED 
Defendants, 


Respondents. 


H.  C.  OF  a. 

1907. 


ON  APPEAL  FROM  A  JUSTICE  OF  THE  HIGH  COURT.  Melbournb, 

.4tt/7«^n9,20, 
CvfUraet — Absence  of  foi-mal  contract -^Contract  contained  in  letters — Stibaequent        21,22; 

correspondence^  effect  of.  Sepiembtr  2. 


The  plaiDtiffs,  who  were  wharf  owners,  were  negotiating  with  the  defend-  Iliirpns  J. 

ante,    who  were  shipowners,  for  the  use  by  the  defendants*  ships  of   the  WiQg 

plaintiffs'  wharf.     The  plaintiffs  wrote : — **  I  beg  to  state  that  I  am  prepared  ^ ^^ 

to  find  accommodation  for  your  steamers  at  our  wharf,  you  to  be  charged  six-  Melbourne, 

pence  per  ton  on  all  coal  and  coke  landed  there,  provided  you  undertake  to  do  all  March  IS,  19, 

your  business  other  than  that  with  the  B.  Co.  M'ith  us.      I  understand  your  ^^• 

coal  contracts  provide  for  approximately  50,000  tons  exclusive  of  the  B.  Co.  .     .   _  . 

Tonnace  dues  as  per  printed  schedule  handed  you  to  be  charged.      I  under-  Barton, 

*•  r       r  J  ,  ,  ,.  O'Connor  and 

take  to  provide  a  berth  for  your  steamers  at  all  times  on  the  understanding       Isaacs  JJ. 
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v. 

W.  ScpTT 

Fkll  &  Co. 

Ltd. 


that  reaaonable  notice,  say  two  days,  be  given  to  onr  manager  at  Port  Pine  of 
expected  arrivlLls.  If  this  arrangement  is  acceptable  to  3'ou  I  suggest  that  it 
be  for  a  term  of  two  years  from  1st  March  next.*'  The  defendants  replied  :— 
'*  We  are  anxious  to  do  business  with  you  if  possible,  and  will  endeaTour  to 
come  to  your  6gure  provided  you  agree  to  waive  tonnage  dues  on  all  our 
steamers  loading  and  discharging  at  your  wharf."  Plaintiffs  replied  : — "  I 
hope  we  shall  be  able  to  fix  up  our  wharfage  arrangements  ....  I 
could  not  entertain  the  suggestion  to  waive  the  tonnage  dues  on  your  &teamers 

visiting  our  wharf Of  course  you  are  aware  that  a  steamer 

paying  at  one  wharf  has  not  to  pay  at  another  ;  this  could  all  be  arranged  to 
your  satisfaction,  I  am  sure.*'  Defendants  replied  : — **  We  are  willing  to 
conclude  with  you  for  wharfage  on  the  basis  of  sixpence  per  ton  and  will  be 
glad  if  you  will  make  a  contract  for  our  approval  and  hignature."  Plaintiffs 
replied  : — **  I  note  with  pleasure  that  you  have  decided  to  accept  the  wharfage 
rdte  of  sixpence  per  ton  as  per  correspondence  which  has  passed,  and  I  will 
arrange  a  contract  accordingly." 

Held,  that  these  letters  did  not  constitute  a  binding  contract  between  the 
parties. 

Held,  aldo,  that,  if  the  letters  could  be  construed  on  their  face  as  a  contract, 
the  subsequent  correspondence  and  conduct  of  the  parties  showed  that  no 
binding  contract  was  intended. 

Judgment  of  Higgins  J.  affirmed. 


Appeal  from  judgment  of  Hajgim^  J. 

An  action  was  brought  in  the  Hitrli  Court  by  the  Barrier 
Wharfs  Limited,  a  Victorian  company  owning  a  wliarf  at  Port 
Pirio,  South  Australia,  known  as  the  Barrier  Wharf,  against 
W.  Scott  Fell  &  Co.  Ltd.,  a  New  South  Wales  com  pan  j^  carrying 
on  business  there  as  shipowners  and  merchants,  claiming  £2,541) 
damages  for  breach  of  contract.  Paragraph  4  of  the  statement  of 
claim  was  as  follows  : — "  By  a  contract  made  between  the  plain- 
tiffs and  the  defendants  about  the  month  of  February  190G 
(which  said  contract  is  partly  verbal  and  partly  contained  in 
letters  passing  between  the  plaintiffs  and  the  defendants  dated 
respectively  24th  January  1906,  25th  January  1906,  29th 
January  1906,  31st  January  1906,  2nd  February  1906,  6th 
February  1906)  it  was  agreed  as  follows : —    • 

"  That  the  plaintiffs  find  accommodation  and  berthing  for  the 
defendants'  steamers  at  the  said  Barrier  Wharf  at  all  times  on 
the  understanding  that  reasonable  notice,  say  two  days,  be  given 
to  the  plaintiffs'  manager  at  Port  Pirie  of  expected  arrivals ;  that 
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the  defendants  do  all  their  business  at  Port  Pirie  with  the  plain-   H-  ^-  ^^  ^• 
tiffs  other  than  busineas  with  the  Broken  Hill  Proprietary  Co.        ^ 
Ltd. ;  that  the  defendants  pay  the  plaintiffs  for  such  accomnioda-      Barrikr 
tion  and  berthing  sixpence  per  ton  on  all  coal  and  coke  landed  at     ^^^^   '^^' 
tlie  said  wharf  and  also  tonnage  dues  as  per  printed  schedule  of   _^V-  ^!^^ 
tonnage  dues  payable  at  wharves  at  Port  Pirie ;  that  the  said        Ltd. 
agreement  be  for  a  term  of  two  years  from  1st  March  1906." 

The  main  defences  were  that  no  contract  was  entered  into 
between  the  parties,  and  a  contention  that  as  a  matter  of  law  the 
letters  and  verbal  communications  referred  to  did  not  constitute 
the  contract  alleged  or  any  binding  contract  between  the  parties, 
inasmuch  as  no  final  agi-eement  is  thereby  arrived  at  between  the 
parties. 

The  facts  and  the  correspondence  between  the  parties,  so  far  as 
iftaterial,  are  set  out  in  the  judgments  hereunder. 

The  action  was  heard  before  Higgins  J. 

Starke,  for  the  plaintiffs. 

Coldlicim  and  KilpcUrick,  for  the  defendants. 

HiGGiN.s  J.  read  the  following  judgment.     This  is  an  action  for    September  2, 

^  "^        ^  1907. 

breach  of  contract.  The  plaintiff  company  has  a  wharf  at  Port 
Pirie  in  South  Australia.  The  defendants,  shipowners  and  mer- 
chants of  Sydney,  had  secured  contracts  with  seven  mining  com- 
panies of  Broken  Hill  for  the  supply  of  coal  to  them,  for  two 
yeara  from  1st  March  1906.  The  plaintiffs  allege  that  there  was 
about  February  1906  a  contract,  partly  verbal,  partly  contained 
in  letters  dated  24th,  25th,  29th,  31st  January,  and  2nd  and  6th 
February  to  this  effect — that  the  plaintiffs  find  accommodation 
and  berthing  for  the  defendants'  steamers  at  the  said  Barrier 
Wharf  at  all  times,  on  the  understanding  that  reasonable  notice, 
say  two  days,  be  given  to  the  plaintiffs'  manager  at  Port  Pirie  of 
expected  arrivals, — that  the  defendants  do  all  their  business  at 
Port  Pirie  with  the  plaintiffs,  other  than  business  with  the  Broken 
Hill  Proprietary  Co.  Ltd.  That  the  defendants  pay  to  the  plaintiffs 
for  such  accommodation  and  berthing  sixpence  per  ton  on  all 
coal  and  coke  landed  at  the  said  wharf,  and  also  tonnage  dues  as 
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H.  C.  or  A.  per  printed  schedule  of  tonnage  dues  payable  at  wharves  at  Port 

Piiie.     That  the  said  agreement  be  for  the  term  of  two  years 

Barrikr     from  1st  March  1906.     It  is  admitted  that,  if  there  were  such  a 

Wharfs  Ltd.  contract,  it  has  not  been  carried  out  b}'^  the  defendants,  who  have 

berthed  and  discharged  steamers  at  other  wharves.     The  question 

is.  was  there  such  a  contract  ? 

Now,  the  burden  of  proof  lies,  of  course,  on  the  plaintiffe.  If 
there  was  not  a  complete  contract,  the  plaintiffs  must  fail.  Tlie 
law  knows  no  gradations  in  the  contractual  relation.  It  knows 
nothing  of  virtual  agreements,  or  honourable  understandings. 
Even  if  the  defendants  were  shown  to  have  disappointed  the 
legitimate  expectations  of  the  plaintifTs  for  some  unworthy 
reason — to  have  meanly  backed  out  of  almost  completed 
negotiations — the  action  must  fail.  There  is  no  contract  unless 
the  two  parties  mutually  consented  to  be  bound  one  to  the  other 
by  one  agreement.  Moreover — though  it  ought  to  be  superfluous 
to  say  it — it  is  one  thing  for  two  parties  to  settle  what  are  to  be 
the  terms  of  an  agreement,  if  it  should  be  made ;  and  quite 
another  thing  to  make  the  agreement  I  have  found,  in  my 
experience,  that  the  two  processes  are  frequently  confounded; 
and,  if  I  may  judge  from  some  of  the  cases  to  which  I  have  been 
referred  by  Mr.  Starke,  the  confusion  has  not  always  been 
avoided  even  in  the  Courts. 

The  conversations  on  which  the  plaintifts  rely  took  place  in  or 
near  Adelaide  and  Port  Pirie  between  Mr.  Howard,  managing 
director  of  the  plaintiff  company,  and  Mr.  Scott  Fell,  managing 
director  of  the  defendant  company.  It  is  not  disputed  that  these 
gentlemen  had  each  authority  to  bind  liis  company.  The 
objection  as  to  the  want  of  a  seal  is  abandoned  by  Mr.  CMham. 
No  objection  has  been  raised  by  the  defendants  on  the  ground  of 
the  want  of  a  writing  sufficient  to  satisfy  the  Statute  of  FraxuU 
(sec.  4).  There  is  a  conflict  of  evidence  as  between  Fell  on  the 
one  side,  and  Howard  on  the  other.  In  one  point  Howard  is 
corroborated  by  his  brother — the  whai-finger.  Both  the  Howards 
say  that  the  schedule  of  rates  for  Port  Pirie  wharves  with 
regulations  attached  was  handed  to  Fell.  I  accept  their 
statement  I  think  that  Fell  must  be  mistaken,  especially  as  the 
handing  of  the  schedule  is  referred  to  in  the  plaintiffs*  first  letter, 
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and  is  not  denied.      But  I  see  no  reason  for  disbelieving  Mr.  Fell   H.  C.  of  A. 
on  other  points,  or  for  even  giving  the  palm  for  accuracy  to  Mr.        ^^J 
Howard — as   I   find  that  he  made  mistakes  also,  as  hereinafter     Barrier 
mentioned.      So   far  as  the  conversations    are    concerned,    in  ^^  ^^^J™  ^'^^' 
January   1906    I   find   that  the   berthing  of   steamers   at  the     W-  Soott 

f  ELL  oO  Co. 

plaintiffs'  wharf  was  keenly  discussed ;  that  Howard  offered  Ltd. 
finally  to  berth  them  at  sixpence  per  ton  ;  that  Fell  said  he  was  HireiM  j. 
ready  to  give  the  plaintiffs  the  preference  at  sixpence,  all  things 
being  equal,  it  he  eventually  decided  to  make  a  contract ;  and 
that  he  added  in  effect — "  Whatever  you  have  to  propose,  place 
it  in  writing  so  that  I  may  submit  it  to  my  Board  on  my  return 
to  Sydney."  I  should  add  that,  even  on  Howard  s  version,  the 
oontract  now  alleged  by  the  plaintiffs  was  not  concluded  when 
the  conversations  ceased.  I  am  all  the  more  inclined  to  treat 
Mr.  Feirs  account  as  the  more  accurate,  when  I  find  that  it 
aceords  with  Mr.  Howard's  account  to  the  secretary  of  this 
company,  and  to  his  brother,  in  the  letters  of  the  19th  of  January 
1906 — written  when  the  facts  were  fresh  in  his  memory,  and 
when  no  dispute  had  occurred. 

"  The  Secretar5%  19th  January  1906. 

Melbourne. 
Port  Pirie.  I  returned  here  this  morning  after  having  been  at 
Port  Pirie  and  Broken  Hill.  I  had  a  battle  royal  with  Mr.  Fell 
extending  over  most  of  two  daj^s,  and  do  not  think  that  I  ever 
had  such  a  task  before.  However,  I  consider  I  beat  him  in  the 
end,  and  I  have  fixed  up  with  him  to  do  his  business  at  the  rate 
allowed  me  by  the  committee  of  the  Combination — sixpence.  I 
tried  very  hard  to  do  better  than  this,  but  I  think  that  we  have 
got  an  excellent  arrangement.  The  matter  is  not  finally  closed  up 
because  I  have  to  write  him  the  terms  that  I  intend  to  propose, 
but  the  thing  is  virtually  settled."  Howard  writes  to  the  same 
effect  to  his  brother  on  the  same  date,  and  says — "  This  is  not 
absolutely  definitely  settled,  but  I  think  there  is  no  fear  of  the 
business  not  being  completed."  I  prefer  to  accept  the  evidence 
of  these  contemporaneous  letters  to  Mr.  Howard's  present  state- 
ment from  memory — that  the  matter  was  absolutely  concluded 
before  Fell  left — that,  so  far  as  agreement  was  concerned,  the 
thing  was  absolutely  concluded — absolutely  definitely  settled. 
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H.  C.  OF  A.  AH  the  evidence  points  to  the  fact  that  the  main  matter — the 

1908 

^^^  wharfage  rat€ — was  practically  arranged ;  but  that  the  defend- 
Barrikr  ants'  directors  were  to  have  all  the  terras,  minor  as  well  as  major, 
jiAR^Fs     D.  p^|.  b^fQj.^  them,  so  as  to  enable  them  to  decide  as  to  accepting  or 

W.  Scott    rejecting  a  contract  of  a  rather  delicate  and  complex  nature. 
Fell  &  Co.       "^  ^       ^  ,  ,  *^  ,        . 

Ltd.  Now,  as  to  the  correspondence  in  which  the  contract  is  said  to 

uigginB  J.  liave  been  "  partly  contained."  The  defendants  wrote  a  letter  on 
24th  January  1906  from  Sydney ;  and  this  crossed  a  letter  from 
the  plaintiffs  of  25th  January  from  Adelaide.  The  defendants' 
letter  says :  — "  Referring  to  the  writer  s  interview  with  you  in 
connection  with  the  wharfage  at  Port  Pirie,  kindly  let  us  have, 
as  promised,  your  lowest  quotation  for  wharfage  on  coal,  landed 
over  your  wharves,  which  we  understand  will  not  exceed  sixpence 
per  ton.  In  your  offer  it  will  be  necessary  to  stipulate  that  the 
wharf  will  be  available  when  required  by  us,  and  if  you  will 
allow  our  steamers  to  be  free  of  tonnage  dues,  we  will  endeavour 
to  meet  you  to  the  extent  of  sixpence  per  ton.  Your  prompt 
reply  will  be  appreciated." 

This  letter  bears  no  indication  of  a  completed  agreement.  The 
plaintiffs'  letter  of  25th  January  1906  says: — "Referring  to  our 
recent  interviews  on  the  subject  of  wharfage  at  Port  Pirie,  I  beg 
to  state  that  I  am  prepared  to  find  accommodation  for  your 
steamers  at  our  wharf,  you  to  be  charged  sixpence  (Gd.)  per  ton 
on  all  coal  and  coke  landed  there,  provided  you  undertake  to  do 
all  your  business  other  than  that  with  the  Broken  Hill  Proprietary 
Co.  with  us — I  understand  your  coal  contracts  provide  for 
approximately  50,000  tons  exclusive  of  the  Proprietary  Company. 
Tonnage  dues  as  per  printed  schedule  handed  you  to  be  charged. 
I  undertake  to  provide  a  berth  for  your  steamers  at  all  times  on 
the  understanding  that  reasonable  notice,  say  two  days,  be  given 
to  our  manager  at  Port  Pirie  of  expected  arrivals.  If  this 
arrangement  is  acceptable  to  you  I  suggest  that  it  be  for  a  term 
of  two  years  from  Ist  March  next.  Every  facility  will  be  given 
your  business  on  our  wharf  so  that  quick  despatch  may  be 
obtained." 

So  far  as  form  is  concerned,  this  is  an  offer ;  notice  of  arrival 
is  for  the  first  time  mentioned  ;  and  the  term  of  two  years  from 
1st  March  is  merely  suggested,  "  if  this  arrangement  is  acceptable." 
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W.  SOOTT 

Fell  &  Co. 
Ltd. 

Higgins  J. 


The  question  now  is,  has  the  offer  contained  in  that  letter  of  25th   H.  C.  or  A. 

January  1906  been  accepted  ?     The  next  letter  of  the  defendants 

is  dated  29th  January  1906.  Babrier 

"  We  are  in  receipt  of  your  letter  of  the  25th  inst.,  which  has  Wharfs  Ltd. 
evidently  crossed  ours  in  reference  to  the  same  subject.  We  are 
anxious  to  do  business  with  you  if  possible,  and  will  endeavour 
to  come  to  your  figure,  provided  you  agree  to  waive  tonnage 
dues  on  all  our  steamers  loading  and  discharging  at  your 
wharf.  Please  let  us  have  an  early  reply,  as  the  representative 
of  this  oflBce  leaves  for  Port  Pirie  in  a  few  days  should  necessity 
for  so  doing  then  exist." 

It  will  be  noticed  that  in  this  letter  no  reference  is  made  to 
any  of  the  temis  mentioned  in  the  letter  of  25th  January  1906 
except  the  wharfage  rate  and  tonnage  dues.  The  defendants  are 
merely  anxious  to  do  business  with  the  plaintiffs  and  inclined  to 
consent  to  the  wharfage  rate  (not  necessarily  to  conclude  the 
agreement)  if  tonnage  dues  are  waived.  I  cannot  find,  so  far,  any 
definite  agreement,  or  anything  but  commercial  higgling  as  to 
tonnage  dues  before  deciding  as  to  making  the  proposed  contract. 

On  31st  January  1906,  the  plaintiffs  write  to  the  defendants  : 
— "  I  have  to  thank  you  for  your  favour  of  the  29th  inst.  duly 
received,  and  I  note  all  you  say.  I  hope  we  shall  be  able  to  fix 
up  our  wharfage  arrangements,  and  I  shall  be  happy  to  see  your 
representative  as  he  comes  through  on  his  way  to  Port  Pirie.  If 
I  can  be  of  any  assistance  please  command  me.  I  could  not 
entertain  the  suggestion  to  waive  the  tonnage  dues  on  your 
steamers  visiting  our  wharf.  It  would  be  quite  contrary  to  the 
wharf  agreement  and  the  custom.  Of  course  you  are  aware  that 
a  steamer  paying  at  one  wharf  has  not  to  pay  at  another ;  this 
could  all  be  arranged  to  your  satisfaction  I  feel  sure." 

At  this  stage  the  plaintiffs  have  declined  to  waive  the  tonnage 
dues ;  and  the  defendants  have  said  nothing  with  regard  to  any 
of  the  proposed  stipulations  except  as  to  wharfage  rates  and 
dues ;  have  said  nothing  as  to  accepting  or  rejecting  the  contract. 
Then  comes  the  defendants'  letter  of  the  2nd  Februarj^  on 
which  Mr  Starke  has  so  much  relied  for  the  plaintiffs.  "  We 
tliank  you  for  your  favour  of  the  31st  ulto.  contents  of  which 
are  noted.     W^e  are  willing  to  conclude  with  you  for  wharfage 
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H.  C.  OF  A    on  tlie  basis  of  i^ixpence  per  ton  and  will  be  glad  if  you  will 

1908.        make  a  contract  for  our  approval  and  signature.     We  must  have 

Barrier     permission  to  store  what  neces.sary  plant  we  may  have  for  use  in 

Wharfs  Ltd.  connection  with  working  while  alongside  your  wharf,    free  of 

W.  Scott    charge.     We  take  it  you  will  grant  us  this  as  customary,  and  as 

Ltd.        offered   by   others.       We    thank    j^ou   for  your   kind   offer  of 

J  """j      assistance  should  we  require  any  in  Adelaide,  and  we  will  not 

fail  to  avail  ourselves  of  such  should  an  opportunity  occur." 

To  my  mind  this  letter  merely  expresses  contentment  with 
sixpence  per  ton  as  wharfage,  a  willingness  to  conclude  on  that 
basis  ;  and  a  request  for  a  contract  to  be  submitted  for  approval 
as  well  as  signature — approval,  not  of  solicitors,  but  of  the  Board 
of  Directors.  In  effect,  the  defendants  say :  "  The  rate  for 
wharfage  is  the  central  factor.  Now  that  we  have  settled  that, 
let  us  see  the  whole  proposal  in  the  form  of  a  contract,  so  that 
we  may  decide  whether  we  will  yield  on  the  minor  question  ot 
tonnage  dues.  We  have  not  consented  to  pay  tonnage  dues ;  but 
we  may  consent  when  we  see  that  all  the  other  terms  are 
satisfactory."  There  are  cases  in  which  silence  gives  consent ; 
but  I  cannot  infer  consent  from  the  silence  of  the  letter.  Indeed, 
the  plaintiffs  seem  to  me  to  have  come  to  the  same  conclusion, 
for  on  the  6th  of  February  Howard  writes  the  following  letter : — 

"  I  am  obliged  for  your  favour  of  the  2nd  inst.  to  hand  thi» 
morning,  and  I  note  with  pleasure  that  you  have  decided  to 
accept  the  wharfage  rate  of  sixpence  per  ton  as  per  correspondence 
which  has  passed,  and  I  will  arrange  a  contract  accordingly.  We 
will  arrange  to  store  your  plant  on  the  wharf  free  of  charge." 

Howard  does  not  say  in  that  letter  that  the  defendants  have 
decided  to  accept  his  offer  as  detailed  in  the  letter  of  25th 
January,  but  that  the  defendants  have  decided  to  accept  the 
wharfage  rate  of  6d.  per  ton ;  and  he  will  proceed  to  "  arrange  a 
contract  accordingly." 

There  is  now  a  pause  in  the  correspondence.  The  letter  of  6th 
Februar}'  is  the  last  of  the  letters  on  which  the  plaintiffs  rely  as 
containing  the  alleged  contract.  So  far,  I  am  clearly  of  opinion 
that  no  contract  has  been  shown.  But  the  plaintiffs  also  rely  on 
the  subsequent  correspondence  and  acts  of  the  parties  as  evidence 
that  there  was  a  concluded  contract  in  the  conversation  and 
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letters  up  to  6th  February.    I  shall  assume — as  there  is  no  argu-   ^-  ^-  ^'  A. 

ment  to  the  contrary — that  this  position  is  open  to  the  plaintiffs 

notwithstanding  the  pleadings  and  particulars  delivered.     Mr.      Barrier 

Fell  left  for  Europe  about  the  middle  of  February  ;  1st  March  ^^"^^/^  ^■"^• 

came,  and  the  defendants'  steamers  began  to  come  with  their    JV.  Scott 
*  ^  Fbu.  &  Co. 

coal  for  the  mines  at  Port  Pirie,  and  berthed  at  other  wharves.  Ltd. 
The  plaintiffs  knew  of  this  fact  from  the  first,  and  made  no  com-  Higgins  j. 
plaint  to  the  defendants.  Mr.  Howard  happened  to  be  in  Sydney 
on  other  business,  and  called  on  Mr.  Dawson,  a  director  of  the 
defendant  company,  at  their  office  on  about  15th  March.  If  I 
have  to  decide  between  the  account  of  the  conversation  given  by 
Mr.  Howard,  and  the  account  given  by  Mr.  Dawson,  I  should 
accept  the  latter.  It  is  more  circumstantial  and  probable ;  and  it 
agrees  with  what  was  written  by  the  plaintiffs  shortly  after- 
wards. Howard  was  a  director  of  the  Broken  Hill  South  Mining 
Co. ;  and  he  expressed  to  Dawson  his  anxiety  to  get  the  stock  of 
coal  increased  for  that  company.  Dawson  said  he  had  sent  500 
tons  by  the  Pocohontas.  Howard  asked— incidentally — "  When 
are  you  going  to  send  your  steamers  to  our  wharf  ?  We  are  all 
ready  for  you."  Dawson  said  "  I  am  waiting  for  the  promised 
ageement."  Howard,  "  Haven't  you  got  that  yet  ?  I  will  send 
it  along."  Howard,  on  cross-examination,  says  he  does  not 
recollect  any  arrangement  to  send  the  draft  agreement  to  Dawson 
—says  he  thought  it  had  been  sent;  and  yet,  on  21st  March,  he 
writes  to  the  defendants  : — "  You  will  receive  by  this  mail  from 
the  Barrier  Wharf  Company's  solicitors  in  Melbourne  a  draft 
form  of  agreement  as  arranged  by  myself  with  you  last  week, 
which  I  trust  will  be  found  in  order." 

The  plaintiffs'  solicitors,  Messrs  Bruce  and  Robinson,  sent  the 
draft  agreement  on  23rd  March.  This  draft  went  beyond  what 
the  plaintiffs  can  claim  on  their  own  evidence ;  for  it  purports  to 
hind  the  defendants  as  to  all  vessels  loading  or  unloading  at 
Port  Pirie — even  vessels  loading  for  export.  It  should  have 
heen  confined  to  vessels  with  coal  or  coke.  It  also  purports  to 
bind  the  defendants  by  all  the  numerous  rules  and  regulations 
in  the  schedule — an  obligation  which  had  not  previously  been 
suggested  These  variances  and  others  of  a  minor  character 
t^nd  to  show  that  the  parties  were  not  yet  ad  idem  ;  although  I 
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H.  C.  OF  A.  (Jo  not  treat  such  variances  as  conclusive,  for  it  is  not  uncommon 

for   solicitors  in  drawing  formal  agreements  to  trj'  to  vary  and 

Baruikr     improve   informal  agreements  in  the  interests  of  their  principals. 

Wharfs  Ltd.  q^  28th  March  the  defendants  write  to  the  plaintitts    acknow- 

\V.  ScXtTT 

Fell  &  Co. 
Ltd. 


Hijrjifins  J. 


ledging  the  draft  agreement  and  adding  : — 

"  We  would  like,  however,  to  have  a  little  further  information 
in  reference  to  the  proposed  agreement,  as  now  that  we  have  had 
the  actual  working  with  several  steamers  we  see  very  grave 
difficulties  presenting  themselves.  As  you  are  doubtless  aware, 
all  the  coal  from  our  vessels  is  now  being  discharcred  at  the 
Proprietary  Wharf,  as  under  the  old  conditions  the  lead  is  also 
loaded  there.  We  understand  all  concentrates  and  ore  are  or 
will  be  loaded  at  the  Barrier  Wharf  ;  it  seems  apparent  to  us 
that  if  we  agree  to  the  conditions  of  the  agreement  now^  under 
consideration,  it  will  mean  that  we  shall  have  to  discharge  part 
of  our  inward  coal  cargo  at  the  Proprietary  Wharf,  shift  berths 
to  the  Barrier  Wharf  to  discharge  the  balance,  and  return  to 
tlie  Proprietary  Wharf  to  load  the  lead.  These  operations  will 
necessarily  be  attended  with  the  loss  of  time  and  much  expense. 
In  addition  to  this  it  will  entail  the  erection  of  a  separate  dis- 
charging plant,  entailing  an  additional  outlay  of  at  least  £1,000. 
We  shall,  however,  be  pleased  to  have  your  views  on  this  matter, 
and  we  can  assure  you  that  we  are  willing  to  enter  into  any  con- 
tract for  the  benefit  of  our  mutual  interests,  provided  that  we  are 
not  asked  to  make  any  agreement  that  will  operate  against  us, 
and  we  feel  sure  that  you  would  not  ask  nor  expect  us  to  do  this. 
We  are  perfectly  willing  to  discharge  any  vessels  at  your  wharf 
that  have  no  cargo  on  board  for  the  Broken  Hill  Proprietary 
(conditionally  that  your  plant  is  used),  but  we  see  many  obstacles 
if  we  are  expected  to  move  from  wharf  to  wharf." 

The  difficulties  indicated  in  this  letter  would  strike  one  as 
genuine ;  but,  whether  they  were  genuine  or  not,  the  defendants 
write  as  being  unconscious  of  having  made  any  agreement  yet 
The  letter  speaks  of  "  the  proposed  agreement,"  and  of  willing- 
ness to  enter  into  any  contract  for  the  parties'  mutual  interests, 
and  of  perfect  willingness  to  discharge  vessels  at  the  plaintiffs' 
wharf  if  there  be  no  cargo  on  board  for  the  Broken  Hill  Pro- 
prietary.    The  reply  of  the  plaintiffs  dated  2nd  April  is  significant 
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The  plaintiffs  do  not  assert :  "  But  the  agreement  is  actually   H.  C.  or  A. 

made,  it  is  not  merely  proposed."     The  plaintiffs  minimise  the 

alleged  difficulties;   suggest  that,  with   so  much   business,  the     Barrirr 

vessels  with  coal  for  the  Proprietary  could  be  kept  separate  from  ^^  h^ufs  Ltd. 

the  vessels  with  coal  for  the  other  oompanies  :  and  speak  of  the     W.  Scoti- 

t  »     m,       1  .1  Fell  &  Co. 

agieement  as  "suggested.      The   letter   winds   up  with  vague        Ltd. 

expressions  of  hope  and  good  will,  thus  : — "  I  hope  that  you  can     y.    .^^  ^ 

see  your  way  to  an*ange  for  your  steamers  to  come  to  our  wharf 

at  au  as  early  date  as  possible,  and  I  can  assure  you  on  our 

part  that  we  are  ready  and  willing  to  carry  out  our  part  of  the 

contract  to  facilitate  your  business  in  every  way." 

Mr  Starke   has   laid   great   stress   on   the   use   of   the   word 

"  contract "  as  showing  that  the  contract  alleged  in  the  statement 

of  claim    had    been   made.     I  cannot  so  read  the  letter.      Tlie 

wurds  which  follow  indicate,  to  my  mind,  that  the  words  "  our 

part  of  the  contract "  are  used  in  the  loose  popular  sense,  and 

refer  to  some  friendly  understanding  as  to  helping  the  defendants 

in  the  business.     For  the  defendants  were  not  in  the  coal  rinor  or 

in  the  shipping  ring,  and  might  need  friendly    assistance.     On 

Cth  April,  the  defendants  write  that  the  matter  is  being  placed 

before  the  Board  of  Directors.     "  Meanwhile   we  have  to  thank 

you  sincerely  for  your  kind  offers  of  assistance  to  facilitate   our 

business  in  connection  with  the  carrying  out  of  the  contract.     As 

before  explained  there  are  several  matters  in  connection  with  the 

subject  under    discussion    that    require    serious    consideration, 

meantime  we  can  assure  you  that  it  is  our  desire  to  work  in  with 

you  as  much  as  possible ;  and  we  shall  feel  obliged  if  you  will 

inform  us,  in  the  event  of  our  being   able  to  arrange   as   you 

suggest  for  some  of  the  steamers  to  discharge  the  whole  of  the 

cargoes  (outside  the  Broken  Hill  Proprietary  Co.)  at  your  wharf 

at  what  price  you  would  be  prepared  to  do  the  stevedoring,   that 

i*«,  the  discharging  of  the  coal  and  the  loading  of  the  concentrates." 

This  letter  clearly  treats  the  agreement  as  not  yet  made.     It 

seeks  information  as  to  the  price  of  stevedoring  "  in  the  event  of 

our  being  able  to  arrange  as  you  suggest  for  some  of  the  steamers 

to  discharge  the  whole  of  the  cargoes  (outside  the  Broken  Hill 

Proprietary    Co.) "    at    the    plaintiffs*   wharf.      It    echoes,   but 

inaccurately,  the  phraseology  of  the  final  clause  of  the  letter  of 
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H.  (J.  OK  A.    2nd  April : — "  Your  kind  offers  of  assistance  to  facilitate  our 

1908 

^^^^  business  in  connection  with  the  carrying  out  of  the  contract"  Here 
Barrier  again  the  word  "  contract  "  is  used ;  but,  if  it  refer  to  the  alleged 
iiAH^Fsj   TD.  cQjj^rjj^t^  between  the  plaintiffs  and  the  defendants,  the  sentence 

\v.  Scott    jg  almast  unmeaning.     I  rather  think  that  the  defendants  refer 
Fell&(.o.  ° 

Ltd.  to  the  seven  contracts  to  supply  the  Broken  Hill  mines,  all  of 
iiiifgins  J.  which  were  in  the  same  terms  and  covering  the  same  period, 
under  the  name  "  the  contract."  But  even  if  it  refer  to  a  con- 
tract between  the  plaintiffs  and  the  defendants,  it  is  clear  from 
the  rest  of  the  letter  that  it  must  mean  the  contract  projected, 
not  the  contract  made.  In  any  case,  nothing  was  further  from 
the  defendants'  mind  than  to  admit  that  there  was  a  binding 
contract  as  now  alleged ;  for  the  letter  speaks  of  the  sending  of 
vessels  to  the  plaintiffs'  wharf  as  if  it  were  a  matter  contingent, 
not  obligatory.  The  defendants  then  make  inquiries  as  to  steve- 
doring, and  on  11th  April  the  defendants  telegraph : — "If  can 
arrange  steamer  your  wharf  what  rate  can  you  discharge  her 
coal  only  you  find  plant"  The  plaintiffs  telegraph  "  Fourteen 
pence  stevedoring,  but  company  hope  give  us  lower  quote  when 
secretary  returns  from  Pirie,"  and  defendants  telegraph  on  12th 
April,  "  Have  instructed  Pirie  office  discharge  Pocohontas  Barrier 
Wharf  you  find  necessary  plant  sails  eighteenth  give  us  best 
rate  possible." 

On  the  17th  April  the  defendants  write  to  the  plaintiffs: — "A 
suitable  opportunity  presented  itself  in  the  case  of  the 
S.S.  Pocohontas  which  could  have  been  discharisred  at  vour 
wharf,  as  she  had  no  coal  outside  of  the  Proprietary  Co.* 
(evidently  a  mistake  for  "no  coal  for  the  Proprietary  Co.  ")*  and 
we  wired  you  accordingly.  We  are  in  receipt  of  a  telegram  from 
our  Port  Pirie  office  this  morning  informing  us  that  you  were 
unable  to  accommodate  this  vessel.  We  shall  not  fail  to  advise 
you  when  arrangements  will  permit  of  us  sending  vessels  to 
your  wharf,  and  we  regret  that  you  were  unable  to  avail  yourself 
of  the  opportunity  in  the  case  of  the  Pocohontas." 

This  letter  obviously  treats  the  defendants  as  still  free  to  send 
or  not  to  send  their  vessels  to  the  plaintiffs'  wharf.  It  shows  an 
intention  to  experiment  as  to  the  plaintiffs'  wharf  in  the  case  of 
vessels    not    containing    any    cargo    for    the   Proprietary.     It 
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certainly  shows  no  consciousness  of  an  obligation  dating  back  to  H.  C.  of  a. 

1st  March,  such  as  the  plaintiffs  claim  to  exist.     The  plaintiffs' 

explain  that  the  defendants'  agent  at  Port  Pirie  has  misinformed     Babbikb 

the  defendants,  and  the  Pocohontas  is  therefore  discharged  at  the  Wharfs  Ltd. 

plaintiffs'  wharf  and  pays  sixpence  per  ton  wharfage,   and    the     W.  Scott 

-  Fkll  &  Uo. 

usual  tonnage  dues.     On  23rd  April  the  defendants  write  : — "  We        Ltd. 

cannot  quite  reconcile  the  difference  of  opinion  that  apparently  HigrinTj. 
exists  concerning  the  adaptability  of  your  wharf  for  the 
discharge  of  this  vcissel's  cargo,  but  as  we  have  your  assurance 
tliat  everything  is  in  order,  we  have  instructed  our  Port  Pirie 
office  that  our  arrangements  with  you  must  be  respected  and  the 
vessel  must  discharge  there.  Please  have  your  wharfinger  wire 
us  when  work  is  commenced,  when  we  shall  instruct  him 
whether  it  is  necessary  to  incur  any  overtime." 

The   statement  here,   that  "  arrangements  with  you  must  be 
respected,"   does  not  sliow  that  the  contract  proposed  had  been 
made.     Arrangements  had  been  made  to  have  the  Pocohontas 
discharged   at  the   plaintiffs'  wharf,  and  these  "  arrangements " 
must  be  carried  out.      Meanwhile,  the  draft  agreement  was  not 
returned  by  the  defendants,  and  on  29th  May  Messrs.  Bruce  and 
Robinson  write  for  it  to  Sydney.      Mr.  Dawson  was  at  Broken 
Hill  at  the  time ;  and  Mr.  Fell  was  still  away  from  Australia. 
The  latter  returned  in  August  1906 ;  and  on  27th  August  Messrs. 
Bruce  and  Robinson  write  again  complaining  of  the  delay.      The 
expressions     used     are    significant :   "As    you   are   aware   the 
preliviinary  armngements   were   made  by  letter  in  February 
last  and  on  23rd  March  a  draft  of  the  proposed  formal  contract 
was  sent  to  you  for  perusal     ...      At  the  same  time  we  have 
also  to  point  out  that  the  contract  is  not  being  complied  with 
inasmuch  as  certain  business  which  should  have  been  transacted 
vrith  our  client  has  been  done  elsewhere."      This  is  the  first  indi- 
cation of  an  assertion  on  the  part  of  the  plaintiffs  of  anything  of 
the  nature  of  breach  of  contract ;  and  it  comes  from  the  solicitors, 
not  from  tlie  plaintiffs  or  Howard.     It  seems  to  be  rather  incon- 
sistent also  with  treating  the  letters  of  February  as  mere  "  pre- 
liminary arrangements."     But  probably  the  explanation  is  that 
the  contract  was  to  come  into  operation  as  from  1st  March ;  and 
if  it  should  be  signed,  the  obligation  would  have  to  relate  back 
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H.  C.  OF  A.  to  that  date.     The  defendants  promise  that  Mr.  Fell  will  go  into 
1908.        ^j^^  matter.     All  this  time  the  defendants'  vessels  are  coming  to 

Barrier     Port  Pirie,  and  discharging  at  the  Proprietary  wharf;  but  in 
Wharfs  Ltd.  December  the  defendants  write,  as  to  the  Cape  Corrientes,  that 

W.  SooTT    the  defendant  company  "  are  endeavouring  to  make  arrangements 
Ltd.        to  discharge  the  whole  of  her  coal  cargo  at  your  wharf  "  ;  and 

hT^mj  ^^^  ^^^'  bedrock  quotation  for  stevedoring.  The  defendants 
add : — "  It  is  our  intention  as  far  as  possible  to  send  these 
steamers  to  your  wharf  when  the  occasion  will  permit."  The 
plaintiffs  do  not  write  insisting  that  the  carrying  out  of  this 
intention  "  when  the  occasion  will  permit "  is  not  a  satisfaction 
of  the  alleged  contract ;  but  make  arrangements  for  prompt  dis- 
charge at  13d.  per  ton.  On  7th  February  1907  Messi*s,  Bruce 
and  Robinson  again  demand  the  return  of  the  agreement,  and 
claim  damages  for  breach.  On  11th  February  the  defendants 
write  denying  knowledge  of  any  contract. 

I  am  of  opinion  that  there  was  no  contract  concluded  in  the 
conversations  and  letters  referred  to  in  par.  4  of  the  statement  of 
claim,  and  in  the  particulars  given  thereunder;  and  that  the  sub- 
sequent facts  and  correspondence  in  no  way  establish  the  fact 
that  there  was  such  a  conti'act.  It  is  true  that  the  schedule  rate 
for  wharfage  was  9d.  per  ton  ;  and  that  the  defendants  paid,  in 
respect  of  the  Pocohontas  and  the  Cape  Corrientes,  only  6d.  per 
ton — being  the  rate  spocitied  in  the  proposed  agi'oement.  But, 
in  my  opinion,  this  reduced  rate  was  accepted  in  the  hope  that 
the  contract  would  be  made,  which  was  not  made.  The  business 
which  the  defendants  could  bring  to  the  Port  Pirie  wharves  was 
so  considerable  that  the  plaintiffs  were  only  too  glad  to  take  the 
defendants  steamers  at  the  lower  rate — a  rate  which,  according 
to  the  evidence,  was  the  same  as  that  payable  by  the  defendants 
at  the  Proprietary  wharf.  Moreover  this  is  not  an  action  for 
short  payment  of  wharfage  rates — not  an  action  for  the  diflference 
between  sixpence  and  ninepence  per  ton. 

I  have  been  referred  to  a  multitude  of  cases  on  the  question  of 
contract  or  no  contract  ;  but  I  think  the  law,  so  far  as  applicable 
to  this  case,  is  clearly  enough  settled.  The  difficulty  lies  in 
firmly  grasping  the  essential  facts,  and  in  applying  well  known 
legal   principles   thereto.     Was  there  a  "  final  mutual  assent "  of 
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the  parties  to  this  alleged  agreement  ?      This  is  the  phrase  used   fi*  C.  o»  A. 
by   Lord  Westbtt/ry  KC.  in  Chinnock  v.  Marchioness  of  Ely  (1), 
and   adopted  by  Lord  Cairns  L.C.  in  Rossiter  v.  Miller  (2).    I     Babrisr 
was  much   impressed  at  fii-st  with  the  candid  admission  of  Mr.  ^^^^^  ^^d. 
Fell,  in  answer  to  a  question  put  by  myself,  as  to  the  letter  of  the     W.  Soott 
2nd  February  1906.     He  said  that,  unless  that  letter  leaves  open        Ltd. 
the   question  of  tonnage  dues,  there  is  nothing  left  to  be  settled     Higgiw  j. 
(leaving   aside   the   question   of  a  written  contract).     But,  on 
examining  closely  that  letter,  one  sees  that  it  saj'^s  neither  yes 
nor  no  to  the  small  item  of  the  tonnage  dues.     It  leaves   that 
matter  open  until  the  board  of  the  defendant  company  could  see 
all   the   conditions  of   the   proposed   contract  set  forth   in  one 
document.      From   first  to  last  there   is  nothing    to    indicate 
acceptance  of  any  of  the  terms  of  the  proposed  agreement,  except 
that  as  to  the  wharfage  rate ;  and  there  is  nothing  to  indicate 
that   the   defendants  at  any  time  gave  their  final  assent  to  the 
terms  proposed  in  the  letter  of  25th  January.     This  is  not  the 
case   of  an   acceptance   coupled   with  the  request  for  a  formal 
document — not  such  a  case  as  that  referred  to  in  Rossiter  v.  Miller 
(3)  or  in  Crossley  v.  Maycoclc  (4).    This  is  a  case  in  which  there  has 
been  no  acceptance  of  the  proposed  terms  at  all.     No  one  dis- 
putes, of  course,  that  parties  may  make  a  binding  contract  by 
letters  or  otherwise,  although  they  intend  to  have  a  complete 
formal  agreement  drawn  up.     It  is  all  a  question  of  intention ; 
and  in  this  case  I  find  that  the  defendants  did  not  mean  to  bind 
themselves  until  they  had  an  opportunity  of   considering  the 
whole  of  the  terms  in  a  formal  agi'eement.     It  is  also  significant 
that  the  first  suggestion  that  there  was  already  a  binding  agree- 
ment came  to  the  defendants,  not  from  the  plaintiffs,  but  from 
the  plaintiffs'  solicitors,  after  the  letters  had  been  submitted  to 
the  ingenious  scrutiny  of  lawyers.     It  was  urged  strongly  on  me 
that  the  silence  of  the  defendants  in  the  letter  of  2nd  February 
with  regard  to  the  tonnage  dues,  and  indeed  with  regard  to  the 
other  terms  proposed,  was  evidence  of  assent  to  all  the  terms  ; 
and  reference  was  made  to  some  remarks  by  Lord  Esher  M.R.  in 
Wiedemann  v.  Walpole  (5).     But  there  is  no  such  legal  principle 

(1)  4  D.J.  &  8.,  638,  at  p.  645.         (4)  L.K.  18  Eq.,  180. 

(2)  3  App.  Cas.,  1124,  at  p.  1139.       (5)  (189I)2Q.B.,534,  at  pp.  537,538. 

(3)  3  App.  Cas.,  1124. 

voii.  V.  45 
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H.  C.  Of  A.  as  to  silence.     In  each  the  inference  from  silence,  if  anv,  must 

depend  on  the  facts  of  the  case  and  on  common  sense.     As  Kay 

Barrier     LJ.  puts  it  (1) : — **  The  only  fair  way  of  stating  the  rule  of  law 

HARFs   TD.  jg  ^YiQ,i  in  every  case  you  must  look  at  all  the  circumstances  under 

W.  SojTT    which  the  letter  was  written,  and  you  must  determine  for  your- 

f  BLL  &  Co. 

Ltd.  self  whether  the  circumstances  are  such  that  the  refusal  to  reply 
Hi^ng  J.  alone  amounts  to  an  admission."  In  other  words,  there  is  no  rule 
of  law  on  the  subject  at  all.  In  this  case  the  defendants  merely 
express  willingness  to  conclude  a  contract  "  on  the  basis  "  of  64 
wharfage,  and  a  desire  to  see  a  contract  with  all  the  t^rms.  But 
even  if  the  letters  from  that  of  24th  January  to  that  of  2nd  Feb- 
ruary inclusive  could  be  treated  as  sufficient,  if  there  were 
nothing  else,  to  show  a  contract,  the  defendants  are  entitled  to 
have  the  whole  of  the  correspondence,  and  the  whole  of  the  facte 
examined :  Hussey  v.  Home-Pay'iie  (2) ;  and  when  these  are 
examined,  it  is,  to  my  mind,  clear  that  there  was  not  any  con- 
tract. It  is  a  case  in  which,  as  LindLey  L.  J.  said  in  May  v. 
Thomson  (3)  : — "  the  parties  corresponded  intending  to  come  to 
an  agreement,  fully  expecting  that  they  would  come  to  an  agree- 
ment, knowing  perfectly  well  that  the  subject-matter  of  the  sale 
was  such  that  a  formal  agreement  was  absolutely  essential,  and 
that  certain  things  of  very  great  importance  in  matters  of  this 
kind  .  .  .  would  have  to  be  discussed  and  finally  settled 
when  they  signed  the  final  contract."  In  that  case  it  was  held 
that  there  was  no  agreement,  although  "the  parties  thought 
that  they  had  agreed  to  all  the  more  material  terms  "  ;  as  they  did 
not  intend  to  be  bound  until  the  final  agreement  was  signed. 

I  accept  also  the  view  put  by  Lord  CranworiJi  in  the  case  of 
Ridgway  v.  Wlvarton  (4)  that  the  fact  of  the  parties  contem- 
plating a  subsequent  document  of  agreement  is  strong  evidence 
to  show  that  they  did  not  intend  the  previous  negotiations  to 
amount  to  an  agreement. 

As  for  the  question  of  damages,  I  was  disposed  to  make  on 
assessment  so  £ts  to  save  the  parties  the  expense  of  a  new  trial  in 
the  event  of  my  decision  being  reversed.  But  I  do  not  think 
that  I  have  proper  material  for  a  satisfactory  assessment ;  and  it 

(1)  (1891)  2  Q.B.,  534,  at  p.  541.  (3)  20  Ch.  D.,  705,  at  p.  722. 

(2)  4  App.  Cas.,  311,  at  p.  31tt.  (4)  6  H.L.  C,  238,  at  pp.  283,  268. 
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seems  better  that  I  should  leave  the  question  of  damages   open   TI.  C.  of  a. 

for  further   consideration,   if  necessary,    of  both   parties,   and 

probably  for  further  evidence.  Babrieh 

I  direct  judgment  for  the  defendants,  with  costs.      Certify  for  Wharfs  Ltd. 

discovery.  W.  Scott 

•^  Fell  &  Co. 

Ltd. 

From  this  judgment  the  plaintiffs  now  appealed  to  the  Full 

Court. 

Starke,  for  the  appellants.  The  appellants  do  not  now  rely  on  March  is,  loos. 
any  verbal  negotiations  as  forming  part  of  the  contract.  By  the 
letters  ending  with  that  of  6th  Febraary  1906  there  was  a 
concluded  contract.  The  drawing  up  of  a  formal  contract  was  not 
intended  to  be  a  condition  precedent  to  the  parties  being  bound. 
Such  an  intention  must  be  shown  by  distinct  words  :  Bonnewell 
y.  Jenkins  (1).  The  mere  expression  of  a  desire  to  have  the 
arrangement  put  into  formal  terms  where  there  has  been  an 
acceptance  of  an  offer  does  not  prevent  there  being  a  binding 
contract :  Crossley  v.  Haycock  (2) ;  Fry  mi  Specific  PerforTnance 
4thed.,pp.  122,227. 

[Barton  J.  referred  to  Leivis  v.  Brass  (3). 

Isaacs  J.  referred  to  Pollock  on  Contracts,  7th  ed.,  p.  40.  The 
sending  of  a  document  to  a  solicitor  is  cogent  evidence  that  the 
parties  did  not  intend  to  be  bound  until  a  formal  contract  is 
signed :  Riclgetvay  v.  Wliarton  (4).] 

If  a  formal  document  is  drawn  up  and  signed  it  may  be 
concluded  that  the  preceding  transactions  were  negotiations 
leading  up  to  the  contract.  There  is  a  great  difference  between 
contracts  for  the  sale  of  land  and  ordinary  mercantile  contracts. 
In  the  former  case  it  is  the  usual  thing  to  have  a  formal  contract 
drawn  up,  but  in  the  latter  case  it  is  quite  exceptional. 

[Griffith  C.J. — The  surrounding  circumstances,  including  the 
Bubsequent  conduct  of  the  parties,  may  be  looked  at  to  see 
whether  the  parties  intended  to  be  bound :  Hoivard  Smith  Jc  Co, 
Lid.  v.  Varawa  (5). 

(1)  8  Ch.  D.,  70.  (4)  6  H.L.C.,  238. 

(2)  L.R.,  18  Eq.,  180,  at  p.  181.  (5)  5  C.L.R.,  68. 

(3)  3Q.B.D.,  667. 
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VV.  Scott 

Fell  &  Co. 

Ltd. 


H.  C.  Of  A.       Isaacs  J. — Where  there  are  a  number  of  important  details  left 
^^^       to  be  discussed  and  agreed  upon  the  parties  will  not  be  held  to 
Barrier     be  bound :  Page  v.  Norfolk  (1).] 

Whams  Ltd.      There  were  no  essentials  which  had  not  been  agreed  upon  on 
6th  February. 

[Isaacs  J. — After  a  contract  has  apparently  been  made  the 
parties  may  go  on  negotiating.  Then  neither  of  them  can  go 
back  and  say  a  contract  has  been  made :  Bi^aiier  v.  Shaw  (2).] 

Tliere  would  then  be  a  re-opening  of  the  matter,  but  it  has 
never  been  pleaded  or  contended  that  that  happened  here. 
There  is  nothing  ambiguous  in  the  contract,  and  therefore  the 
subsequent  correspondence  cannot  be  looked  at  to  see  what  the 
parties  thought  the  contract  meant :  Marshall  v.  Berridge  (3). 
Unless  there  is  something  in  the  subsequent  correspondence 
which  breaks  down  the  primd  facie  agreement,  that  agreement 
stands:  Hussey  v.  Home-Payne  (4).  Where  there  is  a  clear 
contract  by  letters,  a  subsequent  proposal  to  add  a  new  term 
does  not  affect  the  existence  of  the  contract :  Bristol,  Cardiff ,  awl 
Stvansea  Aerated  Bread  Co.  v.  Maggs  (5) ;  Bellamy  v.  Deben- 
ham  (6). 

Schutt  (Coldhavi  with  him),  for  the  respondents.  Up  to  6th 
February  all  the  terms  of  the  contract  had  not  been  agreed 
upon.  There  were  many  other  and  important  matters  to  be 
arranged  for  besides  those  mentioned  up  to  that  time.  See 
Broffden  v.  Metropolitan  Railway  Co.  (7).  The  parties  intended 
not  to  be  bound  until  a  formal  contract  was  entered  into,  and 
their  subsequent  conduct  shows  that  they  were  waiting  for  that 
formal  contract  to  be  prepared.  Even  if  the  letters  taken 
together  did  settle  the  terms  of  the  contract,  they  were  never 
intended  to  be  operative  as  they  stood. 

[He  also  referred  to  May  v.  Thmnaon  (8).] 

Starke  in  reply  referred  to  Avstin  v.  Austin  (9)  ;  Bruner  v, 
Moore  (10) ;  May  v.  Thomson  (11);  Wiedemann  v.  WaZpole  (12). 


(1)  70L.T.,78i. 

(2)  168  Mass.,  198. 

(3)  19  Ch.  D.,  233,  at  p.  241. 

(4)  4  App.  Caa.,  311,  at  p.  317. 

(5)  44  Ch.  D.,  616,  at  p.  625. 

(6)  45  Ch.  D.,  481,  at  p.  486. 


(7)  2  App.  Ca8.«  666,  at  p.  674. 

(8)  20  Ch.  D.,  705,  at  p  716. 

(9)  (1905),V.L.R.664;27A.L.T.,43. 

(10)  (1904),  1  Ch.,  305,  at  p.  312. 

(11)  20  Ch.  D.,  705,  at  p.  723. 

(12)  (1891),  2Q.B.,534. 
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Griffith  C.J.     The  matter  has  been  very  fully  discussed,  H-  ^-  ®'  ^- 
and  nothing  would  be  gained  by  reserving  our  judgment.     The 
plaintiffs  are  the  owners  of  a  wharf  at  Port   Pirie,  and   the     Barrier 
defendants  are  a  company   carrying  on   the  business  of  coal  ^^^^  ^^* 
carriers  from  New  South  Wales  to  Port  Pirie.     They  caiTy  a     W-  Soott 

f  JCLli  ft  Go* 

large  quantity  of  coal  to  that  port,  and  take  away  from  it  Ltd. 
cargoes  of  ores  and  metals,  and  it  appears  that  a  very  large  ori^^.j. 
portion  of  the  coal  they  carry  is  for  the  Broken  Hill  Proprietary 
Co.  Ltd.  The  defendants  were  anxious  to  make  a  contract  with 
the  plaintiffs  for  the  use  of  the  plaintiffs'  wharf  for  discharging 
their  cargoes.  Negotiations  took  place  between  the  represen- 
tatives of  the  plaintiffs  and  the  defendants  with  the  view  of 
arranging  for  berthing  the  defendants'  ships  at  the  plaintiffs' 
wharf,  except  when  those  ships  were  engaged  in  carrying  coal 
solely  for  the  Broken  Hill  Proprietary  Co.,  that  company's  coal 
being  delivered  at  its  own  wharf.  In  negotiating  a  contract  of 
that  kind  many  things  must  necessarily  be  taken  into  considera- 
tion, amongst  others  the  price  to  be  paid  for  the  accommodation, 
and  it  appears  that  the  price  was  discussed  on  the  basis  of  a 
certain  rate  per  ton  on  all  coal  landed.  After  some  discussion 
the  rate  was  fixed,  more  or  less  definitely,  at  sixpence  per  ton. 
The  ordinary  price  at  Port  Pirie  was  ninepence  per  ton,  although 
the  defendants  paid  only  sixpence  to  the  Broken  Hill  Proprietary 
Co.  After  negotiations  had  gone  on  for  some  time  the  plaintiffs' 
manager  was  asked  to  make  an  offer  in  writing  to  be  submitted 
to  the  board  of  directors  of  the  defendant  company,  and  on  25th 
January  1906  the  plaintiffs'  manager  wrote  to  the  defendants  as 
follows : — "  I  beg  to  state  that  I  am  prepared  to  find  accommoda- 
tion for  your  steamers  at  our  wharf,  you  to  be  charged  sixpence 
(6d.)  per  ton  on  all  coal  and  coke  landed  there,  provided  you 
undertake  to  do  all  your  business  other  than  that  with  the 
Broken  Hill  Proprietary  Co.  with  us.  I  understand  your  coal 
contracts  provide  for  approximately  50,000  tons  exclusive  of  the 
Proprietary  Co.  Tonnage  dues  as  per  printed  schedule  handed 
you  to  be  charged.  I  undertake  to  provide  a  berth  for  your 
steamers  at  all  times  on  the  understanding  that  reasonable 
notice,  say  two  days,  be  given  to  our  manager  at  Port  Pirie  of 
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H.  C.  ofA.   expected  arrivals.     If  this  arrangement  is  acceptable  to  you  I 
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suggest  that  it  be  for  a  term  of  two  years  from  1st  March  next" 
That  letter  referred  to  five  distinct  conditions  or  terms  of  the 
WuARFs  Ltd.  proposed  contract : — 

(1)  The  price,  sixpence  per  ton  on  all  coal  and  coke  landed 
at  the  wharf : 

(2)  That  the  defendants  should  undertake  to  do  all  their 
business  other  than  that  with  the  Proprietary  Ca  with 
the  plaintiffs : 

(3)  Tonnage  dues  to  be  charged  as  per  printed  schedule 
handed  to  the  defendants'  manager : 

(4)  That  a  berth  should  be  provided  for  the  defendants' 
steamers  at  all  times  on  reasonable  notice,  say  two  days, 
being  given : 

(5)  That  the  arrangement  should  be  for  a  term  of  two  years. 
I  pause  here  to  remark  that,  although  those  were  the  principal 

things  to  be  determined  in  a  contract  of  this  kind,  necessarily  a 
great  many  other  things  had  to  be  settled.  When  the  ship  is 
berthed  alongside  of  the  wharf,  what  is  to  be  done  there  ?  Are 
the  shipowners  to  provide  their  own  trucks  ?  Are  they  to  be 
allowed  to  keep  their  coal  on  the  wharf  for  an  indefinite  time  ? 
What  other  use  may  they  make  of  the  w^harf  ?  Tliere  are  a  great 
number  of  details  incident  to  a  contract  of  that  sort,  and  it  might 
be  anticipated  that  the  parties  would  come  to  some  understanding 
about  them  before  a  formal  agreement  was  entered  into.  They 
were  matters  of  detail  as  to  which  there  would  probably  be  little 
or  no  difficulty,  but  still  they  were  matters  to  be  settled,  and  not 
left  at  large  to  be  determined  from  time  to  time  is  occasion 
might  arise.  I  mention  this  point  because  it  is  very  relevant  to 
the  inquiry  whether  the  matters  referred  to  in  the  correspondence 
were  regarded  by  the  parties  as  the  only  matters  to  be  dealt  with 
in  the  contract.  The  learned  Judge  below  pointed  out — and  I 
entirely  adopt  what  he  said — that  "  it  is  one  thing  for  two 
parties  to  settle  what  are  to  be  the  terms  of  an  agreement,  if  it 
should  be  made ;  and  quite  another  thing  to  make  the  agreement" 
The  letter  of  25th  January  1906  was  replied  to  by  the  defend- 
ants on  29th  January  as  follows  : — "  We  are  anxious  to  do 
business  with  you  if  possible  and  will  endeavour  to  come  to  your 


5  CKR.]  OF  AUSTRALIA.  667 

fion^'e  provided  you  agree  to   waive   tonnage  dues  on  all  our   H-  ^-  ^^  ^• 
steamers  loading  and  discharging  at  your  wharf."     That  is  the       s__l, 
only  one  of  the  five  terms  to  which  any  reference  is  made.     In     Barrikr 
reply  to  that  the  plaintiffs'  manager  wrote  on  31st  January : —  Wharfs   td. 
"  I  hope  we  shall  be  able  to  fix  up  our  wharfage  arrangements.   _^-  ^^ 
.     .     .     I  could  not  entertain  the  suggestion  to  waive  the  tonnage        I/td. 
dues  on  your  steamers  visiting  our  wharf.     It  would  be  quite    Griffith  o.j. 
contrary  to  the  wharf  agreement  and  the  custom.     Of  course  you 
are  aware  that  a  steamer  paying  at  one  wharf  has  not  to  pay  at 
another;  this  could  all  be  arranged  to  your  satisfaction,  I  am 
sure."     That,  in  my  opinion,  shows  that  there  were  then  some 
conditions  still  to  be  arranged  between  the  parties. 

Then  on  2nd  February  the  defendants  wrote  a  letter  which  the 
plaintiffs  say  amounts  to  an  acceptance  of  a  definite  offer.  They 
wrote  : — "  We  are  willing  to  conclude  with  you  for  wharfage  on 
the  basis  of  fid.  per  ton  and  will  be  glad  if  you  will  make  a 
contract  for  our  approval  and  signature." 

They  then  added  another  term,  viz.,  that  they  must  have 
permission  to  store  their  plant  free  of  charge,  to  which  the 
plaintiffs  afterwards  agreed.  Do,  then,  the  words  I  have  quoted 
amount  to  the  conclusion  of  an  agreement  on  the  terms  mentioned 
in  the  letter  of  25th  January  ?  I  cannot  see  how  those  words 
can  reasonably  be  held  to  have  that  meaning,  especially  when  the 
matters  referred  to  in  the  letter  of  31st  January  had  still  to  be 
arranged  to  the  defendants'  satisfaction.  Sixpence  per  ton  had 
been  the  basis  of  the  discuasion  between  the  plaintiffs  and  the 
defendants,  and  the  defendants  were  willing  to  enter  into  a 
contract  on  that  basis.  When  the  defendants  said  "  we  will  be 
glad  if  you  will  make  a  contract  for  our  approval  and  signature," 
they  evidently  intended  a  contract  that  would  contain  provisions 
for  all  that  might  be  necessary  in  carrying  out  a  bargain  of  that 
kind,  including  the  terms  that "  could  be  arranged,"  and  not  a  con- 
tract containing  only  the  terms  mentioned  in  the  correspondence. 

The  plaintiffs  replied  on  6th  February : — "  I  note  with  pleasure 
that  you  have  decided  to  accept  the  wharfage  rate  of  sixpence 
per  ton  as  per  correspondence  which  has  passed,  and  I  will  arrange 
a  contract  accordingly."  It  appears  to  me  that  the  words  both 
of  the  letter  of  2nd  February  and  of  that  of  6th  Febuary  are 
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H.  C,  OF  A.  words  of  futurity  relating  to  a  contract  to  be  made  thereafter  in 
conformity  with  the  terms  which  had  been  arranged  preliminarily 

Bli^ER    in  the  correspondence. 
Whaiw?Ltd.      j  a^gree,  therefore,  with  the  conclusion  of  the  learned  Judge 

W.  Scott  bclow  that  up  to  that  time  there  was  no  concluded  contract  It 
Ltd.  appears  to  me  that  what  the  defendants  did  was  to  intimate 
Griffith^  J  their  willingness  to  enter  into  a  conti^act  upon  the  basis  of 
the  terms  as  to  which  there  had  been  a  provisional  agreement, 
but  that  a  formal  contract  must  be  drawn  up,  which  was  to  be 
approved  by  them,  and  that  that  approval  was  to  be  given 
before  a  concluded  contract  should  come  into  existence. 

It  is  said  for  the  plaintiffs  that,  even  if  that  were  so  prinid 
facie,  yet  the  subsequent  correspondence  showed  that  in  fact 
there  was  a  contract  entered  into  on  6th  February ;  and  that,  if 
there  was  any  ambiguity  in  the  terms  of  that  contract,  the 
subsequent  correspondence  showed  what  the  real  intention  of  the 
parties  was.  For  the  defendants  it  is  said  that,  even  if  the 
documents  up  to  6th  February  on  their  face  disclosed  j^^^''^^ 
facie  a  concluded  contract,  the  subsequent  correspondence  was  in 
the  nature  of  continued  negotiation,  and  showed  that  a  concluded 
contract  had  not  been  entered  into.  I  do  not  think  it  is  necessary 
to  refer  in  detail  to  that  correspondence.  It  is  sufficient  to  refer 
to  one  or  two  of  the  letters.  The  plaintiffs  prepared  a  draft 
agreement,  in  which  were  inserted  various  conditions  certainly  not 
to  be  found  in  the  correspondence,  and  some  of  which  are  incon- 
sistent with  the  correspondence.  The  defendants  replied,  pointing 
out  objections  to  these  proposals,  and,  amongst  other  things, 
they  pointed  out  that,  in  the  event  of  their  carrying  coal  for  the 
Broken  Hill  Proprietary  Co.  as  well  as  for  other  companies,  their 
ships  would  be  obliged  to  go  jSrst  to  the  Proprietary  wharf  to 
discharge  the  coal  for  that  company,  then  to  go  to  the  plaintiffi' 
wharf  to  discharge  the  balance,  and  then  go  back  to  the 
Proprietary  wharf  to  load  ore.  In  reply  to  that  the  plaintiffs 
endeavoured  to  meet  the  arguments  of  the  defendants  and 
suggested  a  way  in  which  that  difficulty  could  be  avoided.  The 
plaintiffs  further  referred  to  what  had  taken  place  as  "  the  agree- 
ment suggested,"  and  spoke  of  the  defendants'  manager  as  having 
"agreed   to   enter  into  the  contract  with  this  company."    The 
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defendants  then  pointed  out  that  there  were  "  several  matters  in   H-  C.  of  A. 

...  1908 

connection  with  the  subject  under  discussion  that  require  serious  s__l, 

consideration,  meantime  we  can  assure  you  that  it  is  our  desire  Babbieb 

to   work  in   with  you  as  much  as  possible,  and  we  shall  feel  "^^'®     ^' 

obli^d  if  you  will  inform  us,  in  the  event  of  our  being  able  to  W-  Scott 

^  ^  ±  ELL  &  t/0. 

arrange  as  you  suggest  for  some  of  the  steamers  to  discharge  the  Ltd. 
whole  cargoes  (outside  the  Broken  Hill  Proprietary)  at  your  Qn^^^.j. 
wharf,  at  what  price  you  would  be  prepared  to  do  the  stevedoring." 
The  plaintiffs'  manager  in  reply  writes :  "  I  note  that  the  matter 
of  your  business  at  Port  Pirie  is  receiving  the  attention  of  your 
board."  This,  to  my  mind,  negatives  the  idea  of  an  existing 
concluded  contract. 

In  my  judgment  the  learned  Judge  below  was  right  in  his 
conclusion  that  there  was  no  concluded  contract  in  fact;  that 
the  letters  did  not  on  their  face  disclose  a  contract.  I  think 
further  that,  if  jxrimd  facie  they  disclosed  a  contract,  the  subse- 
quent correspondence  shows  that  it  was  not  in  the  contemplation 
of  either  party  that  they  were  to  be  bound  until  all  the  essential 
preliminaries  had  been  agreed  to,  nor  until  a  formal  contract  had 
been  drawn  up  embodying  all  the  matters  incidental  to  a  trans- 
action of  such  a  nature. 

Barton  J.  Although  this  case  presents  some  difSculties,  I 
have  come  to  the  same  conclusion,  upon  tlie  ground  that  what 
was  done  by  way  of  correspondence  between  the  parties  does 
not  evidence  their  intention  to  make  that  correspondence  the 
actual  contract.  It  is  not  necessary  to  enter  into  any  further 
analysis  of  the  correspondence  until  we  come  to  the  letters  of 
2nd  and  6th  February  1906.  If  the  plaintiffs*  case  is  based  upon 
the  alleged  offer  and  acceptance  contained  in  those  two  letters,  it 
is  not  clear  to  me  that  on  those  letters  there  was  nothing  further 
to  be  done  and  that  the  parties  were  to  be  finally  bound.  It  may 
have  been  that  each  of  them  required  for  their  own  protection  a 
formal  contract,  or  that  the  desire  for  self  protection  was  exclu- 
sively on  the  part  of  the  defendants.  All  that  is  material  is  that 
there  was  to  be  no  contract  until  the  formal  contract  was  approved 
and  signed.  The  term  "  We  are  willing  to  conclude  with  you  for 
wharfage "  is  in  itself,  perhaps,  a  little  ambiguous.     It  may  be 
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H.  C.  Of  A.  that  the  writer  did  not  intend  to  strike  the  bargain  there  and 

^^       then,  or  it  may  be  that  the  interpretation  put  on  the  expression  by 

Barrikr     the  letter  of  6th  February — *'  I  note  with  pleasure  that  you  have 

Wharfs  Ltd.  decided  to  accept  the  wharfage  rate  of  sixpence  per  ton  " — is  the 
correct  one,  but  that  is  not,  I  think,  reasonably  clear.  "  Wharfage 
on  the  basis  of  sixpence  per  ton  "  is  a  phrase  which  presents  still 
further  difficulty.  What  is  meant  by  "  the  basis  of  sixpence  per 
ton  "  ?  Does  it  mean  that  an  agreement  embodying  the  terms 
of  the  correspondence  dealing  with  sixpence  per  ton  is  the  whole 
matter  to  be  dealt  with  as  the  subject  of  agreement  ?  That,  of 
course,  cannot  be  entertained  for  a  moment.  It  must  be  that 
there  were  other  terms.  If  there  were,  are  all  those  terms  con- 
tained in  the  correspondence  prior  to  6th  February  ?  If  they  are, 
then  does  not  the  demand  of  a  contract  for  approval  and  signa- 
ture evidence  that,  even,  though  they  appear  to  be  so  contained, 
there  were  other  matters  that  would  have  to  be  included  in  the 
contract  when  it  was  fully  expressive  of  the  desire  of  the  parties  ? 
It  seems  to  me  that  would  clearly  be  so  when  we  look  at  the 
terms  of  the  contract  which  was  prepared  by  the  plaintiflb  them- 
selves for  the  defendants*  approval.  Some  of  its  terms  are  incon- 
sistent with  those  in  the  correspondence,  and  others  are  new.  The 
plaintiffs  themselves  by  the  draft  contract  which  they  tendered 
seem  to  admit  that  there  were  some  other  terms  to  be  arranged 
before  finality  was  reached.  Then  the  expression  in  the  plain- 
tiffs' letter  of  6tli  February,  "  I  will  arrange  a  contract  accord- 
ingly," seems  further  to  elucidate  the  matter.  It  seems  a  rather 
clear  inference  from  the  defendants*  letter  of  2nd  February  that 
the  written  document  must  be  submitted  for  the  approval  by  the 
defendants  of  its  terms  before  it  would  be  allowed  to  bind  the 
defendants,  and  the  answer  "I  will  arrange  a  contract  accordingly" 
contains  no  negation  of  that  inference,  but  rather  a  more  or 
less  clear  consent  on  the  part  of  the  plaintiffs  to  submit  such  a 
document,  and  they  in  fact  did  submit  a  draft  of  it. 

On  the  whole,  whatever  opinion  one  may  hold  about  the 
consensus  on  the  terms  contained  in  the  correspondence,  I  think 
that  the  parties  said  for  themselves  that  the  binding  contract 
must   be    contained   in   the   final   document.      That  document, 
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as  submitted  in  draft,  contained  more  than  the  terms  mentioned  H-  C  or  A. 
in  the  correspondence.  v~^— ^ 

Further,  seeing  that  the  final  document  was  required  by  the      Barrier 
defendants  for  their  own  protection,  and  that  their  desire  for  ^^^^^f^^'^^- 
such  a  document  was  assented  to  by  the  plaintiffs,  I  think  that   _^'^'-  Scott 

r  £JX  &  Co. 

it  cannot  be  successfully  contended  that  an  action  could  be  Ltd. 
brought  independently  of  a  tender  and  final  settlement  of  that 
document.  For,  after  all,  the  request  for  a  written  contract  and 
the  fact  that  that  request  seemed  to  be  assented  to,  must  mean 
that  the  discussion  was  still  open.  I  think  that  Higgins  J.  was 
right  in  holding  that  the  plaintiffs  had  not  made  out  their  case, 
and  therefore  the  appeal  should  be  dismissed. 

O'Connor  J.  I  agree  with  the  conclusion  arrived  at  by  the 
learned  Judge  of  the  Court  below.  I  do  not  think  it  is  necessary 
to  add  anything  to  what  has  already  been  said.  I  think  the 
appeal  should  be  dismissed. 

Isaacs  J.  I  am  of  the  same  opinion.  I  base  my  judgment 
upon  the  necessity  for  a  written  contract.  The  question  whether 
such  a  contract  is  a  condition  precedent  to  the  obligation  arising 
depends  upon  the  question  whether  the  written  contract  was 
intended  by  the  parties  to  be  a  mere  record  for  their  convenience 
and  for  future  reference,  or  whether  it  was  insisted  upon  as  a 
sine  qiui  noii  of  the  obligation  arising  at  all.  In  this  case  I 
think  that,  if  the  appellants'  view  were  acceded  to,  it  would  give 
no  meaning  to  some  of  the  words  in  the  letter  of  2nd  February. 
I  take  the  second  sentence  of  that  letter  to  mean  that  the 
defendants  intimated  that  they  were  prepared  to  enter  into  a 
bargain,  and  that  they  required  for  that  purpose  a  contract  to  be 
made  out  for  their  approval  and  signature.  Merely  to  say  that 
formal  reduction  into  writing  of  the  arrangement  already  made 
was  necessary  would,  I  think,  not  give  effect  to  the  words  "  for 
our  approval  and  signature.'*  It  was  not  a  request  to  make  out 
a  contract  which  should  represent  the  arrangements  of  the  parties 
already  expressed,  but  it  was  a  request  for  a  document  which  the 
defendants  were  to  see  and  consider  and  approve  and  sign,  as  a 
condition  of  the  obligation  existing  at  all. 
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H.  C.  OF  A.       I  think  this  question  may  very  fairly  be  put : — Suppose  the 

^       document  on  being  submitted  to  the  defendants  was  not  approved 

Barrikk     ^y  them,  did  the  parties  mean  that  nevertheless  a  contractual 

Whabfs  Ltd.  obligation  should  exist  ?    I  do  not  think  they  did. 

VV.  Sf^oTT        It  is  not  necessary  to  go  further  and  say  that  by  the  sub- 

f  ELL  vL  v/O* 

jjTD.  sequent  correspondence  and  by  the  terms  of  the  draft  agreement 
isMoTJ  ^^®  precise  conditions  in  the  letters  of  2nd  and  6th  February 
were  departed  from.  If  it  were  necessary,  I  think  the  conduct  of 
the  parties  subsequent  to  6th  February  shows  that  it  was  not 
understood  that  they  were  bound  down  contractually  to  the 
exact  terms  which  had  already  been  set  out  in  the  letters.  Such 
a  view  would  be  inconsistent  with  the  numerous^partures  from 
the  terms  in  those  letters.  For  these  reasons^I  agree  that  the 
appeal  should  be  dismissed. 

Appeal  dismissed  with  costs. 

Solicitor,  for  the  appellants,  Arthur  Robinson, 
Solicitors,  for  the  respondents,  OiUott,  Bates  <fe  Moir, 

B.L 
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RALPH  HENRY  REIS  AND  ALBERT  REIS| 
(Trading  as  Reis  Bros.)  J 

Plaintiffs, 


Appellants  ; 


AND 


EDMUND     WILLIAM     CARLING     AND 

COURTNEY  CARLING  (Trading  as  E.  \    Respondents. 


W.  Carling  and  Co.) 
Defendants, 


I 


ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 

InUrest  on  Judgments — Practice — Judgment  with  coals — Interest— JudiccUure  Act    H.  C.  of  A. 
1900  (Qd,),  (64  Vict,  No,  8),  ate,  ^--Judicature  Rules  1900— Order  XL F//.,  1908. 

Rule  17,  Schedtde  L,  Part  VI.  ^— v— ' 

Brisbane, 
The  English  Act   1  &  2  Vict.   c.   110,  sec.   17,  has  not  been  adopted  in    .    ./  ftn    ^1 

Queensland.  

Order  XLI.,  Rule  14,   of  the  Rules  contained  in  the  Schedule  to  the       SirDNBY, 
Judicature   Act  of  1876  provided  that  every   writ   of   execution   for    the       "'°y  "^' 
recovery  of  money  should  be  indorsed  with  a  direction  to  levy  interest  on     Qritsth  G.  J. 
the  money  sought  to  be  recovered  from  the  time  when  the  judgment  or  order     ^JT^"  *"}j 
was  entered  or  made.     Under  the  Forms  prescribed  for  giving  effect  to  that 
Rule  interest  on  costs  was  to  be  computed  from  the  date  of  the  certificate 
of  taxation.      Under  the  Rules  of  1900  and  the  Forms  prescribed  for  writs 
of  execution  interest  upon  costs  is  to  be  computed  from  the  date  of  entry  of 
judgment,  and  not  from  the  date  of  the  certificate  of  taxation. 

Hdd  :  (1)  The  Rules  and  Forms  of  1900  are  intra  virea^  being  only  such  a 
modification  or  amendment  of  the  former  Rule  as  was  authorized  by  sec.  3  of 
the  Judicature  Act  1900.     But— 

(2)  The  Rule  dues  not  confer  any  independent  right  to  recover  interest  on  a 
judgment  debt.  In  the  absence  of  any  statutory  provision  conferring  such 
right,  the  right  to  interest  is  incident  to  the  right  to  issue  execution  ;  and, 
therefore,  where  the  judgment  debtor  by  reason  of  prompt  payment  of  the 
debt  prevents  the  issue  of  a  writ  of  execution,  no  right  to  interest  accrues. 
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H.  C.  OF  A.  Decision  of  the  Supreme  Coart :  (ReU  Bros.  v.  Garling  dk  Co.,  1908  St.  R. 

1908.  Qd.,  76),  reversed. 


Carlino. 


Reis 

V.  Appeal  by  special  leave  from  a  decision  of  the  Fall  Court  of 

Queensland  dismissing  a  motion  for  a  stay  of  proceedings. 

An  action  between  the  parties  was  tried  in  May  and  June 
1905,  and  judgment  was  entered  on  11th  August  in  the  same 
year.  The  costs  under  this  judgment  were  not  taxed  for  some 
time,  and  it  was  not  until  29th  August  1907  that  the  taxing 
officer,  after  review,  gave  his  certificate. 

On  3rd  September  1907  Reis  Bros,  paid  a  cheque  for  the 
amount  certified  to  Carling  &  Co.,  who  gave  a  receipt  expressly 
reserving  to  themselves  the  right  to  claim  interest  on  costs 
and  to  issue  execution  for  the  same  if  necessary.  The  defendants 
subsequently  demanded  interest  from  the  date  of  judgment  until 
payment.  The  plaintifli^  refused  to  comply  w^ith  this  demand,  and 
took  out  a  summons  in  Chambers  to  stay  further  proceedings. 
The  application  coming  on  before  Cooper  C. J.,  he  referred  it  for 
hearing  to  the  Full  Court,  who  dismissed  the  application :  Reis 
Bros.  V.  Carling  dk  Co.  (1). 

Shcind  and  Oraham,  for  the  appellants.  The  respondents 
claim  under  Order  XLVIL,  rr.  13  and  17  and  the  Forms  in 
Schedule  I,  Part  VI.  It  is  not  now  pressed  that  these  rules 
are  ultra  vires  {Judicature  Act  1900,  64  Vict.  No.  6,  sec.  3.)  At 
common  law  interest  was  only  allowed  on  a  judgment  debt  when 
an  action  was  brought  on  the  judgment :  Gaunt  v.  Taylor  (2). 
1  &  2  Vict  c.  110,  sec.  17,  declared  that  every  judgment  debt 
should  carry  interest  from  the  time  of  entering  up  the  judgment 
This  section,  though  adopted  in  other  States  of  the  Common- 
wealth, was  not  adopted  in  Queensland.  On  the  common  law 
side  after  the  passing  of  this  Act  interest  was  held  to  run  from 
the  time  of  the  entry  of  the  incipitur,  and  not  merely  from  the 
final  completion  of  the  judgment  after  taxation  of  costs  :  Newton 
V.  Grand  Junction  Railway  Co.  (3).  A  contrary  practice  ob- 
tained  in   equity:    Attorney -General  v.  Lord   Carrin-gion  (4). 

(1)  1908  St.  R.  Qd.,  76.  (3)  16  M.  &  W.,  139. 

(i)  3  Myl.  &  K.,  302.  (4)  6  Beav.,  454. 
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But,  whatever  the  rules  as  now  made  under  sec.  3  of  the  Judica-   H.  C.  of  a. 
iure  Act  1900  may  mean,  and  they  certainly  are  very  ambiguous, 
there  can  be  no  doubt  that  interest  will  only  run  when  a  writ        R£ig 
of  execution  has  been  issued ;  and  even  when  such  a  writ  has     c^j^lujo 

been  issued  the  time  from  which  it  runs  is  very  doubtful.     See        

Order  XLII.,  r.  16,  of  the  English  Rules  of  1883,  and  Appendix 
H.,  Form  1,  and  Pyman  <k  Co.  v.  Burt  (1).  The  foim  of  the  writ 
of  fiet^i  Jacias  (Schedule  I.,  Part  VI.,  Form  3)  shows  that  the 
judgment  debt  is  to  be  treated  separately  from  the  costs  upon 
which  interest  is  to  run  from  the day  of .  The  ambig- 
uity which  appears  in  that  Form  again  occurs  in  Forms  Nos.  7 
and  11  (writ  of  elegit)  as  to  the  meaning  of  "date  aforesaid." 
On  general  equitable  grounds  it  would  be  hard  on  a  party,  who 
is  ready  and  willing  to  pay  the  costs  as  soon  as  he  is  informed 
of  the  amount,  to  have  to  pay  interest  thereon  for  a  long  period 
because  taxation  has  been  delayed. 

[They  referred  to  24  Vict.  No.  8  (KS.W.);  No.  9  of  1845  (S.A.) ; 
31  Vict.  No.  8  (W.A.) ;  Supreme  Court  Act  1890  (Vict.),  54  Vict. 
No.  1142 ;  Payne  and  Wordcoclcs  Queensland  Statutes,  p.  1837 ; 
Rules  of  Court  of  26th  May  1863  (Qd.);  Harding's  Supreme 
Court  Practice,  p.  698;  English  Rules  1883,  Order  XLIL,  r.  16; 
Queensland  Rules  1900,  Order  XLIV.,  r.  2  ;  Order  LXVIL,  rr. 
46,  47  and  48 ;  In  re  North  Sydney  Investment  and  Tramway 
Co.  Lim^ited  (2);  Rolfe  and  the  Bank  of  Australasia  v.  Flower, 
Sotting  &  Co.  (3).] 

Macgi^egor,  for  the  respondents.  1  &  2  Vict.  c.  110,  sec.  17,  has 
admittedly  never  been  adopted  in  Queensland,  but  there  is  no 
ambiguity  in  the  words  "  from  the  date  aforesaid  "  in  Form  3  of 
Part  VI.,  Schedule  I.  to  the  Rules  of  1900.  If  the  appellants* 
contention  as  to  the  construction  to  be  put  upon  Form  3  is 
correct,  then  no  provision  has  been  made  for  the  case  where  a 
fixed  sum  is  allowed  for  costs.  On  the  other  hand,  a  reading 
of  the  "  date  aforesaid,"  as  meaning  the  date  of  judgment 
covers  that  case  as  well  as  the  case  where  costs  are  left  to  be 
taxed.      Forms  3,  7,   9  and    11   in   the  Schedule  show  a  clear 

(1)  1884  VV.N,,  100  ;  (Jab.  k  E.,  207.  N.S.  W.  L.R.  (Eq.),  60, 

(2)7  B.C.  iN.S.W.),   18,   63;    18  (3)  L.R.  1  P.C.,  27. 
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H.  C.  OF  A.    intention   to  make  interest  run  from  date  of  judgment.     Since 

the  Judicature  Act  costs  have  become  part  of  the  judgment.    [He 

Rkis        referred  to  Boawell  v.  Coaka  (1) ;  The  Jones  BrotJiers  (2) ;  Pyman 

CabIing      *^  ^^'  ^'-  ^^^^  (^) '  ^^y^^^  V-  ^^^  (4) ;  Oamett  v.  Bradley  (5) ; 

Schroeder  v.  Gloitgh  (6) ;  Landowners  West  of  England  arid 

SoiUh  Wales  Land  Drainage  and  Inclosure  Co.  v,  Ashford  (7) ; 
In  re  London  Wharfage  and  Warehousing  Co,  (8) ;  Askworik  v. 
English  Card  Clothing  Co,  Ltd,  {No,  2)  (9).] 

Shandj  in  reply.  The  cases  cited  for  the  respondents  are  of 
no  assistance,  inasmuch  as  they  are  either  decided  on  the  Act 
1  &  2  Vict.  c.  110,  sec.  17,  or  after  the  English  Rules  of  1883  had 
come  into  force. 

Cu7\  adv,  vuU. 

May  21.  The  following  judgments  were  read : — 

Griffith  C.J.  At  common  law  a  judgment  did  not  carrj^ 
interest :  Gaunt  v,  Taylor  (10).  By  the  English  Act,  1  &  2  Vict  c. 
110,  it  was  provided  (sec.  17)  that  "every  judgment  debt  shall 
carry  interest  at  the  rate  of  £4  per  centum  per  annum  from  the 
time  of  entering  up  the  judgment  .  .  .  until  the  same  shall 
be  satisfied,  and  such  interest  may  be  levied  under  a  writ  of 
execution  on  such  judgment."  Sec.  18  provided  that  decrees  and 
orders  of  Courts  of  Equity,  rules  of  Courts  of  Common  Law,  and 
orders  in  Bankruptcy  and  Lunacy,  whereby  any  money  or  costs 
should  be  made  payable  to  any  person  should  have  the  eflfect  of 
judgments  at  common  law,  that  the  person  to  whom  the  same 
should  be  payable  should  be  deemed  a  judgment  creditor,  and 
should  have  all  the  remedies  of  a  judgment  creditor.  Upon  the 
construction  of  this  Act  it  was  held  by  the  Court  of  Common 
Pleas  that  interest  on  costs  ran  from  the  entry  of  the  incipitur  of 
judgment :  Fisher  v.  Budding  (11).  This  decision  was  approved 
and  followed  by  the  Court  of  Exchequer  in  the  case  of  Newton 

(1)  67  L.J.  Ch.,  101  ;  36  VV.R.,  65.  (7)  16  Ch.  D.,  411. 

(*2)  37  L.T.,  164,  note  (h),  (8)  54  L.J.  Ch.,  1137  ;  33  W.R.,  836. 

(3)  1884   W.N.,    100;  Cab.    &  E.,  (9)  (1904)  1  Ch.,  704. 
207.  (10)  3Myl.  &  K.,  302. 

(4)  (1894)  1  Ch.,  413.  (U)  3  Scott  N.R.,  516;  3  M.  &  G., 

(5)  3  App.  Cas.,  944.  238 ;  10  L.J.  N.S.,  323. 

(6)  46  L.J.C.  P.,  365 ;  35  L.T.,  860. 
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V.   The  Grand  Junction  Railway  Co.  (I).      In  the  Court  of  H.  C.  ofA. 
Chancery,  on  the  other  hand,  it  was  held  that  interest  did  not 
ran  on  costs  until  the  amount  had  been  ascertained  by  taxation :        Rms 
Attorney-General  v.  Lord  Garrington  (2),  a  case  in  which  Fisher    c^^^j^q 
V.  Dudding  (3)  was  not  cited. 

From  this  time  the  practice  of  the  Court  of  Chancery  and  that 
of  the  Courts  of  Common  Law  appear  to  have  been  divergent. 
Accordingly  the  forms  of  fieri  facias  prescribed  by  the  RegvZce 
Generalea  of  Hilary  Term  1853  directed  the  sheriff  to  levy  the  sum 
of  "  £  {the  amount  of  all  the  moneys  recovered  by  the  judgement) 
.  .  .  together  with  interest  upon  the  said  sum  at  the  rate  of 
£4  per  centum  per  annum  from  the  .  .  .  day  of  ...  on 
which  day  the  judgment  aforesaid  was  entered  up."  The  Con- 
solidated General  Orders  in  Chancery  of  1860  (Order  XXIX., 
Rule  6)  prescribed  forms  of  writs  of  ficH  facias,  of  which  the 
writ  appropriate  to  the  recovery  of  costs  directed  that  interest 
should  be  levied  from  the  date  of  the  certificate  of  taxation. 
Both  these  forms  were  prescribed  in  order  to  give  effect  to  the 
provisions  of  the  Act  1  &  2  Vict.  c.  119,  sec.  17,  as  they  had  been 
interpreted  by  the  Courts  of  Common  Law  and  Chancery 
respectively. 

In  the  year  1863  similar  provisions  were  made  by  Rules  of 
Court  in  Queensland.  By  Regidce  Generates  of  26th  May  1863 
the  form  of  writ  oifieH  facias  on  an  execution  upon  a  judgment 
was  prescribed  in  the  same  form  as  by  the  English  Rules  of 
Hilary  Term  1853,  except  that  the  rate  of  interest  was  directed 
to  be  £8  per  cent.  By  the  General  Orders  in  Equity  of  21st 
August  1863  (Order  XXVIII.,  Rule  6)  the  form  of  fieri  facias 
was  prescribed  in  terms  corresponding  to  that  in  the  English 
Consolidated  General  Order  of  1860,  except  that  the  rate  of 
interest  was  left  blank.  It  was  evidently  assumed  that  in 
Queensland,  as  in  England,  a  judgment  debt  carried  costs.  In 
fact,  however,  the  provisions  of  the  Act  1  &  2  Vict.  c.  110,  sec.  17, 
have  never  been  adopted  in  Queensland,  although  some  pro- 
visions of  that  Act,  including  sees.  14, 15, 16  and  18,  were  adopted 
by  the  Common  Law  Practice  Act  1867,  sees.  49,  50,  48,  19. 

(1)  16  M.  &  W.,  139.  (3)  3  Scott  N.R.,  516  ;  3  M.  &  G., 

(2)  6  Beav.,  454.  238 ;  10  L.  J.  N.S.,  3*23. 

YOL.  V.  46 
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H.  C.  OF  A.  Apparently,  therefore,  the  Rules  of  Court  and  General  Orders  of 
1863,  80  far  as  they  purported  to  authorize  the  recovery  under  a 
Rkis        writ  of  fief'i  facias  of  interest  on  a  judgment  debt  and  costs, 
Carling.     were  uZfm  t;ire8. 

Thus  matters  stood  till  the  passing  of  the  Judicature  Act  1876 
40  Vict.  No.  6,  which  contained  a  Schedule  of  Rules  and  Formss 
Order  XLI.,Rule  14  was  as  follows:  "  Every  writ  of  execution  for 
the  recovery  of  money  shall  be  indorsed  with  a  direction  to  the 
sheriff  ...  to  levy  the  money  really  due  and  payable  and 
sought  to  be  recovered  under  the  judgment,  stating  the  amount, 
and  also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at 
the  rate  of  £8  per  cent,  per  annum  from  the  time  when  the 
judgment  was  entered  up." 

The  form  of  writ  oi  fieri  facias  was  also  given,  which  corres- 
ponded with  that  prescribed  by  the  Genei*al  Orders  of  1863  as  to 
the  date  at  which  interest  on  costs  was  to  be  levied.  A  similar 
form  was  contained  in  the  Schedule  to  the  English  Judicature 
Act  1875  (Appendix  F,  Foim  1). 

Under  this  rule  and  the  Form  interest  on  costs  ran  from  the 
date  of  the  certificate  of  taxation:  Schroeder  v.  Clough  (1).  As 
the  rule  and  Form  were  incorporated  in  the  Statute,  no  objection 
could  be  taken  to  the  validity  of  the  direction  to  levy  interest, 
whatever  might  have  been  said  as  to  the  Rule^  and  Orders  of 
1863.     By  the  English  Rules  of  1883  a  new  form  of  writ  ot  fieri 

• 

facias  was  substituted,  the  effect  of  which  was  that  intei'est  on 
costs  ran  from  the  date  of  the  judgment :  Pyman  &  Co,  v. 
Burt  (2).  In  Boswell  v.  Coaks  (3)  it  was  held  by  the  Court  of 
Appeal  that  this  new  rule  applied  to  a  case  in  which  judgment 
was  given  before,  but  the  costs  were  not  taxed  till  after,  the 
Rules  of  1883  came  into  operation.  The  Court  treated  the 
change  as  relating  to  a  matter  of  practice  or  procedure,  and  not 
of  substantive  right,  so  that  the  alteration  applied  to  pending 
cases.  The  right  to  interest  on  the  costs  having  been  given  by 
the  Statute  of  1  &  2  Vict.  c.  110,  the  substantive  effect  of  the 
alteration  in  the  Form  was  to  direct  that  a  judgment  for  costs 
should  in  all  cases  be  entered  nunc  pro  tunc  notwithstanding 

(1)  35  L.T.,  850.  (2)  (1884)  W.N.,  100. 

(3)  36  W.R.,  65;  57  L.J.  Ch.,  101. 


Griffith  C.J. 


5aL.R.]  OF  AUSTRALIA.  679 

delay  in   taxation.      This   might  reasonably  be  regarded  as  a   H.  C.  of  a. 
matter  of  practice.  ^^^• 

By  the  Act  64  Vict.  Xo.  6  (Queensland,  1900)  it  was  declared  Rgig 
that  the  authority  of  the  Judges  of  the  Supreme  Court  to  make  n^RLiso 
Roles  of  Court  under  the  Judicature  Act  extended  to  making 
by  way  of  re-enactment  or  amendment,  any  rule  to  the  same 
purport  and  effect  as  any  rule  contained  in  the  Schedule  to  that 
Act,  with  or  without  modifications  or  amendments.  Applying 
this  general  provision  to  the  particular  case  of  Order  XLI.,  r.  14, 
the  Judges  were  authorized  to  re-enact  that  rule  with  or  without 
modifications  or  amendments.  By  the  Rules  of  the  Supreme 
Court  1900,  Order  XLI.,  r.  14  was  re-enacted  (Order  XLVIL, 
r.  17),  with  the  alteration  of  the  rate  on  interest  from  8  per  cent, 
to  5  per  cent.  The  forms  of  writ  oi  fieri  facias  were  also  altered. 
The  new  form  for  use  by  a  plaintiff  (Schedule  I.,  Part  VI., 
Form  3)  first  directed  the  sheriff  to  levy  the  judgment  debt  "  and 
also  interest  thereon  at  the  rate  of  £  per  cent,  per  annum 
from  the  {date  of  judgment  or  order)  which  said  sum  and 
interest  were  lately  ...  by  a  judgment  .  .  .  bearing 
date  .  .  .  adjudged  ...  to  be  paid  .  .  .  together 
with  certain  costs  in  the  said  judgment  .  .  .  mentioned  and 
which  costs  have  been  taxed  and  allowed  at  the  sum  of  £  as 
appears  by  the  Certificate  of  the  Taxing  Officer  .  .  .  filed 
the  .  .  .  day  of  ... :  And  further  to  levy  the  said  sum 
of  £  "  (the  costs)  "  together  with  interest  thereon  at  the  rate 
of  £        per  cent,  per  annum  from  the  date  aforesaid." 

It  may  be  noted  in  passing  that  the  recital  that  the  interest  on 
the  judgment  debt  was  awarded  by  the  judgment  itself  appears 
to  be  erroneous,  and  to  be  founded  upon  a  notion  that  interest 
ran  by  law  upon  a  judgment  debt. 

The  form  of  f^H  facias  for  costs  only  (Form  1)  was  in 
substantially  the  same  terms. 

The  appellants  contend  that  under  this  Form  interest  on  costs 
IS  to  be  calculated  from  the  date  of  the  certificate  and  not  from 
the  date  of  the  entry  of  judgment.  The  utmost  that  can  be  said 
for  the  contention  is  that  the  words  are  capable  of  that  construc- 
tion. In  two  other  foims  of  writs  of  execution,  however  (9  and 
11)  in  the  same  Schedule  interest  on  costs  is  directed  in  plain 
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H.  0.  OF  A.   terms  to  be  computed  from  the  date  of  the  judgment  or  order. 

No  reason  can  be  suggested  why  a  different  rule  should  apply  to 

Rg,8        different  writs  of  execution.     I  think,  therefore,  that  the  writs, 

Carung      Forms  3  and  7,  should  be  construed  as  contended  for  by  the 

respondents  and  as  held  by  the  Supreme  Court. 

It  was  at  first  contended  that,  so  construed,  the  rule  prescrib- 
ing the  Forms  was  tUtra  vires,  as  imposing  a  new  pecuniary 
liability  upon  individuals.  In  my  opinion,  however,  the  alteration 
was  a  modification  or  amendment  authorized  by  the  Act  of  1900, 
since,  as  already  pointed  out,  its  only  substantial  effect  was  to 
make  the  addition  of  a  memorandum  of  the  amount  of  costs  upon 
a  judgment  already  entered  equivalent  to  an  entry  of  judgment 
for  the  costs  nwTic  pro  tunCy  which  might  well  be  justified  under 
the  rule  that  a  suitor  is  not  to  be  prejudiced  by  delay  on  the  part 
of  the  Court.  These  appear  to  have  been  the  only  points  pressed 
before  the  Supreme  Court,  and  I  agree  with  their  conclusions 
,  upon  all  of  them. 

But  there  is  another  aspect  of  the  case  arising  upon  the 
language  of  Order  XLVII.,  r.  17,  which  Rule  is  the  sole  foundation 
of  the  respondents*  right  to  recover  interest.  Mr.  Shand  con- 
tended that  in  the  circumstances  of  this  case  that  Rule  has  no 
application.  The  costs  in  question  are  costs  which  were  awarded 
upon  a  judgment  for  the  defendants  in  an  action,  but  were  not 
taxed  until  more  than  two  years  had  elapsed  from  the  judgment 
A  few  days  after  taxation  the  appellants  paid  the  amount  as 
certified  by  the  taxing  officer,  and  the  respondents*  solicitors  gave 
a  receipt  containing  the  following  passage :  "  The  defendants' 
claim  for  interest  on  costs  and  their  right  to  issue  execution  for 
the  same  if  necessary  are  hereby  expressly  reserved."  The 
appellants  contend  that  the  only  effect  of  the  Rule  is  to  authorize 
interest  to  be  levied  by  execution  in  cases  where  the  party  can 
and  does  have  recourse  to  that  remedy,  and  that  it  has  not  the 
effect  of  making  the  judgment  itself  carry  interest,  so  that  if  the 
judgment  creditor,  by  reason  of  prompt  payment  of  the  judgment 
debt,  has  no  occasion  to  issue  execution,  no  right  to  interest 
accrues.  It  is,  I  think,  clear  that  if  an  action  were  brought  on 
the  judgment  interest  could  not  be  claimed  as  a  debt  founded  upon 
the  Rule.     In  England,  on  the  other  hand,  it  could  be  claimed 
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as  a  debt  founded  upon  the  Statute.   The  question  seems,  then,  to   H-  C-  of  A. 
resolve  itself  into  this :  Were  the  appellants  entitled  to  tender  the 
amount  of  the  judgment  debt  without  interest  before  execution        rws 
actually  issued  ?     I  can  find  no  ground  for  answering  this  ques-     carliko 
tion  in  the  negative.     I  think,  therefore,  that  the  respondents 
were  never  entitled  to  issue  execution,  and  that  on  this  ground, 
which  does  not  appear  to  have  been  presented  to  the  Supreme 
Court,  the  appellants  were  entitled  to  the  stay  of  proceedings 
asked  for. 


Barton  J.    I  concur. 

O'Connor  J.  In  this  case  the  defendants  had  a  judgment 
which  carried  costs.  For  reasons  which  are  immaterial  in  the 
present  appeal  the  taxation  was  delayed,  and  the  date  of  the 
Taxing  Officer's  Certificate  was  over  a  year  later  than  the  date  of 
entry  of  judgment.  It  is  to  be  taken  for  the  purposes  of  our 
decision  that  the  judgment  was  duly  entered  in  accordance  with 
the  Rules  and  Forms  now  in  force  in  the  Supreme  Court  of 
Queensland  so  as  to  have  entitled  the  defendants  to  issue  a  writ  of 
execution  under  Rule  17  of  Order  XLVII.  if  the  plaintiffs  had 
failed  to  pay  the  amount  adjudged  to  be  due.  Before  the  issue 
of  execution  the  plaintiffs  paid  to  the  defendants  the  amount  of 
taxed  costs  appearing  by  the  judgment  to  have  been  certified  by 
the  Taxing  Officer  together  with  interest  from  the  date  of  the 
certificate  to  the  date  of  payment.  The  defendants  received  the 
amount  without  prejudice  to  their  rights  under  the  judgment, 
but  contended  that,  in  addition  to  interest  from  date  of  certificate, 
they  were  entitled  to  interest  on  the  costs  from  the  date  of  entry 
of  judgment,  and,  as  they  threatened  to  issue  execution  for  that 
amount,  the  plaintiffs,  denying  any  further  liability,  applied  to 
the  Court  for  a  stay  of  proceedings. 

It  is  admitted  that,  if  the  defendants'  contention  is  good,  the 
application  properly  failed,  and  that,  if  it  is  not,  the  application 
should  have  been  granted.  The  Supreme  Court,  upholding  the 
defendants'  contention,  refused  the  application.  It  is  against 
that  decision  that  the  plaintiffs  have  appealed,  and  they  base  their 
case  on  three  grounds.     The  first  is  that  the  writ  of  fieri  facias 
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H.  C.  OF  A.  in  the  form  prescribed  under  the  Rules  (Schedule  I.,  Part  YL, 
iwuo.  Form  3)  on  the  face  of  it  authorizes  levy  for  interest  on  costs 
Rg,g  from  the  date  of  the  certificate  and  not  from  the  date  of  entry  of 
judgment.  Tlie  question  turns  on  the  meaning  of  the  words 
"date  aforesaid"  in  the  seventh  last  line  of  the  Form.  Does 
**  date  aforesaid  "  refer  to  the  date  of  the  certificate,  which  is  the 
date  last  mentioned,  or  does  it  refer  to  the  "  date  of  judgment" 
described  in  those  words  in  the  earlier  part  of  the  form  ? 

No  doubt  the  expression  "  date  aforesaid,"  having  regard  to  its 
context,  is  ambiguous.  It  is  capable  of  being  interpreted  either 
as  the  plaintiffs  or  as  the  defendants  contend.  The  real  meaning 
must  be  ascertained  by  a  consideration  of  the  rest  of  the  Form 
and  by  a  comparison  of  its  provisions  with  the  other  forms  of 
writ  in  the  Schedule.  It  is,  I  think,  quite  clear  that  in  Forms  7, 
9  and  11  authority  is  given  to  levy  for  interest  on  costs  from 
the  date  of  entering  judgment.  It  would  appear  unlikely  that 
the  Judges  intended  by  these  Rules  to  authorize  the  levy  of 
interest  for  different  periods  according  as  the  judgment  was 
executed  by  writ  oi  fieri  facias,  or  bj^  one  or  other  of  the  forms 
of  writ  referred  to.  A  construction  which  would  bring  all  forms 
into  conformity  in  this  respect  would  be  certainly  more  likely  to 
give  effect  to  the  intention  of  the  makers  of  the  Rules. 

In  view  of  these  considerations  I  think  that  the  interpretation 
suggested  by  Mr.  Macgregor  in  argument  may  well  be  adopted. 
He  contends  that  in  the  form  ot fieri  facias  writ  the  date  mentioned 
in  connection  with  the  Taxing  Master's  certificate  is  not  the  date 
when  tlie  certificate  was  given,  but  the  date  on  which  it  was 
filed  with  the  sheriff,  which  may  or  may  not  coincide,  and  that  it 
is  referred  to  in  the  form  merely  for  the  purposes  of  identification, 
in  the  same  way  as  in  Judge's  orders,  documents  referred  to  are 
usually  identified,  and  that  the  expression  "date  aforesaid" 
should  not  be  taken  as  referring  to  the  date  of  filing  the  certificate 
when  it  may  with  equal  correctneas  grammatically  be  referred  to 
date  of  entry  of  judgment,  particularly  as  the  Form  is  framed  for 
the  purpose  of  exercising  the  power  given  by  Rule  17  of  Order 
XLVII.,  which  authorizes  the  indorsement  of  a  writ  to  levy 
interest  "  from  the  time  when  the  judgment  was  entered."  This 
construction  is  not  only  reasonable,  but  it  brings  the  four  forms 
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of  writ  which  I  have  mentioned  into  harmony.    For  these  reasons   H.  C.  of  a. 
I  have  come  to  the  conclusion  that  effect  will  be  best  given  to  the  * 

tioie  meaning  of  the  Form  and  Rules  by  reading  the  form  of  writ        rbis 
of  jieH  facias  as  authorizing  the  levy  of  interest  from  the  date     q^^^^^^q 
of  entry  of  judgment  and  not  from  the  date  of  the  certificate. 

The  second  objection  involves  the  interpretation  of  sec.  3  of  the 
Judicature  Act  1900.  There  is  embodied  in  the  Judicature  Act 
1876,  as  a  Schedule,  a  system  of  Rules  of  Procedure  with  Forms. 
In  the  form  of  writ  of  fieri  facias  interest  upon  costs  under  a 
judgment  runs  from  the  date  of  the  Taxing  Officer's  certificate. 
Section  17  empowers  the  Judges  to  make  further  or  additional 
Rules,  and  the  Judicature  Act  1900  enlarges  that  power  by 
declaring  that  the  authority  of  the  Judges  to  make  Rules  of 
Court  under  the  original  Act  "extends  to  making  by  way  of 
re-enactment  or  otherwise  any  rule  to  the  same  purport  and 
effect  as  any  rule  contained  in  the  Schedule  to  the  Act  with  or 
without  modification  or  amendment."  •  The  matter  to  be  deter- 
mined is  whether  it  is  within  the  powers  of  the  Judges  as  so 
extended  to  alter  the  form  of  writ  of  fieri  facias  from  being  a 
direction  to  levy  interest  on  costs  from  the  date  of  the  Taxing 
Officer's  certificate  into  a  direction  to  levy  such  interest  from 
the  date  of  entry  of  judgment  in  the  action. 

Rule  14  of  the  rules  in  the  Schedule  to  the  Jv/iicatv/re  Act 
1876  provides  that  every  writ  of  execution  for  the  recovery  of 
money  shall  be  indorsed  with  a  direction  to  the  Sheriff  to  levy 
for  interest  on  the  judgment  from  the  time  when  the  judgment 
was  entered  up ;  judgment  in  that  connection  including  the  judg- 
ment for  costs.  Within  the  limits  of  that  direction  a  form  of 
writ  might  have  been  framed  dating  the  interest  on  costs  from 
the  entering  of  judgment.  The  form  actuallj^  prescribed  in  the 
Schedule  did  not  go  to  the  full  extent  of  that  power.  It  directed 
interest  for  the  purposes  of  the  levy  to  run  from  the  date  of  the 
Taxing  Officer's  certificate.  In  the  new  rules,  prepared  by  the 
Judges  under  the  authority  of  the  Judicatv/i^e  Act  1900,  the  rule 
under  the  1876  Act,  Rule  17  of  Order  XL  VII.,  reproduces  verbatim 
the  rule  of  1876  to  which  I  have  referred,  but  in  the  form  for 
carrying  it  into  effect  the  directions  to  levy  go  to  the  full  extent 
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H.  C.  0?  A.  of  the  rule  and  authorize  the  levy  for  interest  upon  costs  from 
the  date  of  entering  judgment.     Thus,  while  altering  the  form  of 
Rbis        ^he  writ,  not  going  beyond  the  limits  of  the  direction  contained 
in  the  statutory  rule. 

I  am  of  opinion  that  the  alteration  of  the  Form  amounts  to  no 
more  than  a  re-enactment  of  the  old  rule  "  with  a  modification," 
to  quote  the  words  of  the  Statute,  which  is  well  within  the  power 
conferred.  The  judgtnent  of  Cotton  L. J.  in  Boswell  v.  Cooks  (1) 
supports  the  view  that  such  a  change  of  form  may  well  be 
regarded  as  only  a  change  in  the  mode  of  procedure  by  which  the 
Court  directs  its  judgment  to  be  made  effective. 

These  were  the  only  grounds  argued  before  the  Queensland 
Supreme  Court,  and  if  there  had  been  no  other  grounds  taken  I 
should  have  come  to  the  conclusion  that  the  appellants'  applica- 
tion had  been  properly  refused.      But  the  third  objection  to  the 
respondents*   further  proceeding  raises  an  important  question. 
At  common  law  a  judgment  debt  did  not  carry  interest,  and  the 
only  way  of  recovering  interest  on  such  a  debt  was  by  action  on 
the  judgment.      In  England  that  defect  was  remedied  by  1  &  2 
Vict.  c.   110,  s.    17,  which  provided  that  every  judgment  debt 
should  carry  interest  at  the  rate  named  in  the  Statute  from  the 
time  of  entering  up  judgment,  and  that  there  might  be  a  levy  for 
the  recovery  of  such  interest  under  a  writ  of  execution  on  the 
judgment.     The  Act  also  authorized  all  Courts  to  frame  writs  in 
such  forms  as  they  should  think  fit  for  carrying  that  pi-ovision 
of  the  Statute  into  effect.      In  pursuance  of  that  Act  the  Courtis 
of   Common   Law   issued  a  form  of  writ  directing  levy  of  all 
interest  recoverable   on  the  judgment   debt,   including  interest 
on  costs,  from  date   of   entry   of  judgment,  but  the  Court  of 
Chancery,  acting  under  the  same   provisions,  issued  a  writ  in 
the   form  of  a  writ  of  jieH  facias  directing  that  the   interest 
on    costs    should  run   from   the   date   of   the   Taxing  Masters 
certificate.       "  That   is   how   it  happened,"   says  Lindley  LJ. 
in  Boswell  v.    Coaks  (2),  "  that  interest  on  costs  ran  in  the 
Court   of   Chancery  from   the  allocatur  and  not  from  date  of 
entry  of  the  incipitur."      Such  continued  to  be  the  practice  in 

(1)  57  L.J.  Ch.,  101 ;  36  W.R.,  65.  (2)  36  W.R.,  65,  at  p.  66. 
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the  Courts  of  Common  Law  and  Chancery  respectively  until  the  H.  C.  of  A. 
passing  of  the  first  English  Judicature  Act  In  Queensland  no 
Statute  was  ever  passed  making  interest  payable  on  a  judgment  i^£is 
debt,  so  that  the  old  rules  of  practice  in  the  Supreme  Court  of  that 
State  authorizing  the  issue  of  writs  at  Common  Law  and  in  Equity 
as  in  the  English  Common  Law  and  Chancery  Courts  respectively, 
do  not  appear  to  have  had  any  statutory  foundation.  In  1876  the 
Queensland  Judicature  Act  was  pctssed,  and  then,  for  the  first 
time,  a  statutory  right  was  given  to  a  successful  suitor  in  respect 
of  interest  on  a  judgment.  The  right,  however,  was  not  given  as 
in  the  English  Act,  1  &  2  Vict.  c.  110,  which  enacts  that  the  judg- 
ment shall  carry  interest.  The  sole  provision  relating  to  the 
recovery  of  interest  is  that  contained  in  Order  XLI.,  r.  14  of  the 
Schedule,  and  the  forms  of  writ  for  carrying  that  rule  into  effect. 
No  right  of  action  is  given  in  respect  of  interest  on  the  judgment, 
and  interest  becomes  part  of  the  judgment  under  one  set  of  circum- 
stances only,  that  is,  when  a  writ  of  execution  to  recover  the 
moneys  due  on  the  judgment  is  issued.  Then  the  writ  may  be 
indorsed  with  the  claim  to  recover  interest  on  the  judgment,  and 
the  amount  levied  may  include  interest  accordingly.  As  the 
form  of  judgment  included  the  costs,  interest  on  the  latter  is  by 
this  procedure  recoverable.  The  Rules  and  Form  now  under 
consideration  follow  the  same  procedure  with  the  exception  of 
the  modification  of  the  writ  of  fieri  facias  already  alluded  to. 

Such  being  the  only  provision  in  force  for  the  recovery  of  the 
interest  in  question,  the  appellants  contend  that,  as  the  whole 
amount  of  the  judgment  debt  in  this  case  has  been  paid  and 
execution  cannot  be  issued  except  to  recover  moneys  due  on  a 
judgment,  the  writ  cannot  issue.  In  my  opinion,  that  contention 
must  prevail.  The  intention  of  the  legislature  of  Queensland  as 
expressed  by  their  enactment  clearly  was  not  to  make  interest 
on  a  judgment  a  judgment  debt  payable  by  the  judgment  debtor 
as  part  of  that  debt,  but  to  make  it  recoverable  only  in  cases 
where  the  creditor  was  driven  to  put  in  force  his  remedy  by 
execution  and  as  incidental  to  the  exercise  of  that  remedy. 

As  the  respondents  were  not  entitled  to  issue  the  writ  or  to 
proceed  further  upon  the  judgment,  it  follows  that  proceedings 
on  the  judgment  ought  to  have  been  stayed  as  asked  by  the 
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H.  C.  OF  A.  appellants.     In  my  opinion,  therefore,  the  appeal  must  be  allowed 

1  QAfi 

and  all  further  proceedings  on  the  jud^rment  must  be  stayed. 

Appeal  allowed. 


O'Connor  J.        Solicltors,  for  the  appellants,  Atthow  &  McGregor. 

Solicitors,  for  the  respondents.  Flower  &  Hart 

H.  V.  J. 
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THE  RAILWAY  COMMISSIONERS  OF  NEW  )  „ 

SOUTH  WALES }  Rksponden,.. 

Defendants, 

on  appeal  from  the  supreme  court  of 

new  south  wales. 

H.  C  OF  A.    -^''oc/ice — Ktw   Tried — Mtmwandwn  not  signed  by  counsel  who  appeared  at  the 
jgQg  trial—  Plain tijff  applying  in  person  for  rule    nvd—Begvlce  Oenerales  of  the 

v«.,_^  Supreme  Court  (iV.5.  W.),  rr,  150,  151. 

Sydney,  RuI^  150  of  the  Supreme  Court  of  New  South  Wales  provides  that  any 

May  5.  party  who  intends  to  move  for  a  new  trial  muat  within  a  certain  time  after 

the  trial  file  a  memorandum  of  such  intention,  which  by  Rule  151  must  state, 

Oriffith  C..T.,  inter  alia,  the  grounds  of  the  application,  and,  where  the  party  had  counsel 

O'Connor  JJ.  at  the  trial,  must  be  signed  by  one  of  such  coonseL 

A  plaintiff,  who  appeared  at  the  trial  by  counsel,  was  nonsuited.  Coonsel's 
retainer  being  then  withdrawn,  the  plaintiff,  intending  to  apply  for  a  new 
trial,  filed  a  memorandum  for  a  rule  nisi,  which  was  not  signed  by  counsel, 
and  appeared  in  person  in  support  of  his  application.  The  Supreme  Gonrt 
refused  to  entertain  the  application  on  the  ground  that  the  memorandum  did 
not  comply  with  Rule  151. 
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Htldj  that  aa  the  right  of  a  party  to  apply  for  a  new  trial  existed  at    H.  C.  or  A. 
common  law  independently  of  the  Rules  of  Court,  and  as  Rule  151,  which  1908. 

imposed  a  condition  upon  the  exercise  of  that  right,  should  be,  and  always         ' — ^*^ 
had  been  construed  by  the  Supreme  Court,  not  as  an  absolute  rule,  but  as  a        Dwyer 
rule  of  convenience,  to  be  relaxed  on  good  cause  being  shown,  the  plaintiff    rp^jg  {^^u^. 
should  under  the  circumstances  have  been  heard  on  his  application  for  a  way  Commis- 

rule  m«.  signers  of 

Nkw  South 

Decision  of  the  Supreme  Court  on  this  point :  Dioytr  v.  Railway  Commis-       VVales. 

«to>tcr«,  24  N.S.W.  W.N.,  72,  reversed. 

Motion  for  rule  nwi  refused  on  the  merits. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  on  an  application  for  a  rule  nisi  for  a  new  trial. 

The  appellant,  a  solicitor,  plaintiff  in  an  action  for  damages 
against  the  respondents,  was  nonsuited.  At  the  trial  he  was 
represented  by  counsel,  but  after  the  trial  counscrs  retainer  was 
withdrawn,  by  consent.  The  plaintiff,  desiring  to  apply  for  a  new 
trial,  filed  a  memorandum  for  a  rule  nisi,  but,  as  he  intended  to 
move  in  person,  did  not  obtain  the  signature  of  counsel  as  required 
by  Rule  151  of  the  Rules  of  the  Supreme  Court.  It  appeared  that 
he  had  shown  the  memorandum  to  counsel  who  had  appeared  for 
him,  but  had  not  obtained  his  signature  to  it.  Plaintiff  then 
appeared  in  person  before  the  Full  Court  in  support  of  his  appli- 
cation, but  the  Court,  on  the  ground  that  the  memorandum  was 
not  in  accordance  with  Rule  151,  refused  to  entertain  the  applica- 
tion and  ordered  the  appeal  to  be  struck  out :  Dvjyer  v.  Railway 
Comviissionera  (1). 

From  that  decision  the  present  appeal  was  brought  to  the 
High  Court. 

Appellant  in  person.  Rule  151  has  on  several  occasions  been 
construed  by  the  Supreme  Court  as  one  which  may  be  relaxed, 
where  the  circumstances  render  it  inequitable  or  oppressive  to 
enforce  it.  If  it  is  not  an  inflexible  rule,  the  present  case  is 
one  in  which  it  should  be  relaxed.  To  enforce  it  would  result  in 
depriving  the  plaintiff  of  his  right  of  appeal,  for  the  retainer  of 
counsel  had  been  withdrawn  and  his  signature  could  not  be  ob- 
tained.    The  Rule  does  not  provide  for  signature  by  any  other 

(1)  24  N.S.  W.W.N.  72. 
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H.  C.  OF  A.  counsel.     [He  referred  to  Quigley  v.  King  (1) ;   Wentxvorth  v. 

^^^-  Hill  (2).] 

DwYKR  [Griffith  C.J. — I  should  like  to  know  whether  the  right  to 

T     R  iL-  ™^^®  ^^^  *  ^^^  tnal  is  given  by  Statute,  by  common  law,  or  by 

WAY  CoMMis-  rule  of  Court] 
signers  of 
Nkw  South 

_^]^*  Garlcnuly  for  the  respondents.     The  right  existed  in  the  Queen's 

Bencli  at  common  law ;  and  the  Supreme  Court  has  by  the 
Charter  of  Justice,  9  Geo.  IV.  c.  83,  the  same  powers  in  this  respect 
as  the  Court  of  Queen's  Bench  in  England.  Undoubtedly  Rule  151 
is  not  inflexible,  but  it  is  very  important  in  the  interests  of  con- 
venience that  the  Court  should  have  the  authority  of  counsel  who 
appeared  at  the  trial,  for  the  coiTcctness  of  the  grounds  taken, 
and  the  substantial  nature  of  the  point  to  be  argued-  If  the 
Court  is  satisfied  that  the  circumstances  are  such  as  to  justify 
them  in  relaxing  the  Rule  they  will  relax  it,  but  that  is  a  matter 
for  their  discretion.  Tliey  were  not  so  satisfied  in  the  present 
case.  According  to  the  plaintiff's  own  statement,  that  he  sub- 
mitted the  grounds  of  the  memorandum  to  his  counsel  and  did 
not  obtain  his  approval,  this  is  an  instance  of  the  very  thing  that 
the  Rule  was  intended  to  prevent.  The  respondents,  however,  do 
not  oppose  the  hearing  of  the  plaintiflfa  appeal  on  its  merits. 

[Griffith  C.J. — We  are  asked  to  review  the  decision  of  the 
Supreme  Court.  We  can  scarcely  do  that  by  consent  unless  we 
think  they  were  wrong  in  refusing  to  hear  the  application.  We 
tliink  that  we  should  hear  the  appeal  on  its  merits  and  give  our 
reasons  afterwards.] 

The  Appellant  entered  upon  his  argument  as  to  the  merits  of  the 
application,  but  as  this  turned  wholly  upon  the  particular  facts  of 
the  case  and  involved  no  general  principle,  it  is  not  necessary  to 
report  it  in  detail.  The  main  grounds  argued  were  that  certain 
evidence  tendered  by  the  plaintiff  in  reply  was  rejected,  and  that 
the  learned  Judge  who  presided,  in  stating  to  the  jury  that  a 
certain  written  statement  given  by  one  of  the  plaintiflTs  witnesses, 
which  was  contended  by  the  plaintiff  to  be  inconsistent  with  the 
evidence  given  by  the  witness  at  the  trial,  was  really  not  incon- 

(1)  (1904)  4  S.R.  (N.S.W.),  204.  (2)  7  N.S.W.  V^.N.,  4. 
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sistent  with  it,  had  in  effect  misdirected  the  jury.     The  appellant   H-  C-  <^'  ^ 
also  asked  for  permission  to  file  affidavits  as  to  fresh  evidence 
discovered  by  him  since  the  trial. 


Garland,  for  the  respondents,  was  not  called  upon. 

Griffith  C.J.     The  first  point  raised  in  this  case  is  whether 

Rule  151  of  the  Rules  of  the  Supreme  Court  is  so  far  imperative 

that  the  Full  Court  were  justified  in  the  circumstances  of  the 

present  case  in  refusing  to  entertain  an  application  by  the  plaintiff 

for  a  rule  nisi  for  a  new  trial.    Now,  so  far  as  I  understand,  it  has 

been  the  unvarying  practice  of  the  Supreme  Court  that  a  party, 

after  a  trial  by  a  jury,  has  a  right  to  apply  for  a  new  trial,  on 

complying  with  certain  conditions  as  to  time,  procedure,  and  so  on. 

It  has  also  always  been  the  right  of  a  party  to  appear  in  person 

or  by  counsel,  or  by  his  solicitor,  when  a  solicitor  is  allowed  to 

appear.    If  that  were  a  privilege  given  by  a  rule  of  Court  and 

not  a  right  given  by  law,  it  might  be  hedged  in  by  any  conditions 

that  the  Court  thought  fit  to  impose,  as,  for  instance,  when  a 

person  is  applying  for  leave  to  sue  in  forma  'pauperis  the  Court 

iinpases  as  a  condition  in  some  cases  that  an  opinion  must  be  given 

bv  counsel,  in  order  to  show  that  it  is  a  fit  case  for  such  leave. 

Rule  150,  so  far  as  is  material,  provides  that  when  either  party 

intends  to  move  for  a  nonsuit,  or  for  a  new  trial,  he  shall  within  a 

certain  time  after  the  trial  file  a  memorandum  of  such  intention ; 

and  by  Rule  151  the  memorandum  is  to  state  the  day  or  days  on 

which  the  cause  was  tried,  the  verdict  or  other  termination  of 

the  trial,  the  motion  intended  to  be  made,  and  the  grounds,  and 

"  where  the  party  had  counsel  at  the  trial,  shall  be  signed  by  one 

of  such  counsel."     That  is  to  say,  in  effect,  that  if  a  party  employs 

counsel  at  the  trial  he  shall  not  bo  afterwards  allowed  to  exercise 

tliis  right  in  person.     If  that  were  imperative  it  might  give  rise 

to  serious  questions  as  to  whether  the  Court  can  by  such  a  Rule  of 

Court  deprive  a  suitor  of  his  right  to  be  heard.     But  the  Rule  has 

always  been  construed  by  the  Supreme  Court  itself  as  one  which 

may  be  relaxed  on  occasion ;  not  as  an  absolute  rule,  but  as  a  rule 

of  convenience.     In  the  present  case  the  ground  of  relaxation  put 

forward  on  behalf  of  the  appellant  is  that  the  retainer  of  the 


DWYER 
V. 

The  Rail- 
way Commis- 
sioners OF 
New  South 
Wales. 


Griffith  O.J. 
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II.  C.  OF  A.  counsel  who  appeared  for  him  at  the  trial  had  come  to  an  end, 

^ ^       and  he,  therefore,  had  no  counsel.     He,  therefore,  was  in  this 

DwYER      position,  that  he  was  under  the  necessity  either  of  retaining 

Thb  Rail-    ^^^  counsel  or  abandoning  his  right  to  apply  for  a  new  trial. 

WAY  CoMMis-  Under  these  circumstances  we  thought  that  the  rule,  construed 

SIGNERS  OF  . 

Nkw  South  as  the  Supreme  Court  has  always  applied  it,  should  have  been 

'      relaxed,  and  the  plaintiff  should  have  been  heard  on  his  applica- 

Qrifflth  O.J.    ^on  for  a  rule  nisi,  and  for  these  reasons  we  allowed  him  to  be 
heard  on  the  merits  of  the  application. 

As  to  the  merits,  it  is  clear  that  the  plaintiff  has  none.  There 
was  a  conflict  of  evidence  and  the  jury  found  a  verdict  for  the 
defendants.  Two  of  the  grounds  of  the  plaintiff's  application  for 
a  new  trial  are  that  the  verdict  was  against  evidence,  and  that 
it  was  against  the  weight  of  evidence.  As  to  those  grounds 
nothing  is  now  said.  The  third  ground  was  that  the  learned 
Judge  who  presided  made  some  observations  as  to  the  effect  of  a 
certain  document  shown  to  a  witness  in  cross-examination  by 
counsel  for  the  plaintiff.  All  that  that  amounted  to  was  a 
comment  by  the  learned  Judge  on  the  weight  of  the  evidence, 
and  that  is  not  a  ground  for  granting  a  new  trial  The  fourth 
ground  was  the  wrongful  rejection  of  evidence.  But  upon 
the  issue  presented  to  the  jury  that  evidence  was  altogether 
irrelevant,  and  was  therefore  rightly  rejected,  if  it  was  formally 
tendered,  as  to  which  there  is  some  doubt 

It  is  sucrgested  by  the  plaintiff  that,  when  the  memorandum 
was  filed  and  before  the  case  came  before  the  Supreme  CJourt,  he 
discovered  fresh  evidence,  and  that  he  had  affidavits  on  the  point 
ready  to  be  filed  if  he  had  been  allowed  to  be  heard,  and  that  he 
would  have  then  asked  for  leave  to  amend  the  memorandum,  if 
necessary,  and  the  Court  might  have  granted  him  leave  to  do  so. 
We  asked  him  to  state  the  reason  of  his  not  having  discovered  the 
evidence  earlier  and  the  nature  of  the  evidence.  For  it  is  not 
enough  to  have  discovered  fresh  evidence ;  it  must  also  be  shown 
to  the  siitisfaction  of  the  Court  that  the  party  could  not  by 
reasonable  diligence  have  discovered  it  earlier.  But  it  appears 
that  whatever  he  may  have  discovered  would  have  been  quite 
irrelevant.    In  my  opinion,  therefore,  if  the  application  had  been 
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heard  by  the  Supreme  Court,  the  rule  nisi  ought  to  have  been  H.  C.  of  A. 
refused.  ^^^• 


Bakton  and  O'Connor  J  J.  concurred. 


Appeal  disTTiissed, 


Solicitor,  for  the  respondents,  J.  S»  CargilL 


C.  A.  W. 


DW\£B 
V. 

The  Rail- 
way Cum  MIS- 
signers  of 
New  South 
Wales. 
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PARKER    . 

Petitioner, 


Appellant  ; 


AND 


PARKER    . 
Respondent, 


Respondent. 


on  appeal  from  the  supreme  court  of 

NEW  south  wales. 


Husband  and  wife — Divorce — DomicU  of  origin — Change  of  domicil — Jurisdiction.    H.  C.  OF  A. 


The  respondent,  whose  domicil  of  origin  was  in  Victoria,  where  he  resided  and 
carried  on  business,  was  married  in  that  State,  but  never  lived  there  openly 
with  his  wife.  He  had  a  branch  office  in  Sydney  ;  and  a  few  years  after  his 
marriage  he  brought  his  M'ife  and  child  from  Melbourne  to  Sydney,  and  there 
made  a  home  for  them  at  which  he  lived  with  them  for  a  few  months  and 
then  deserted  them.  From  that  time,  though  in  the  course  of  his  businebs  he 
was  frequently  in  New  South  Wales  for  considerable  periods,  he  never  had 
any  fixed  residence  there. 

In  a  suit  brought  by  the  wife  in  the  Supreme  Court  of  New  South  Wales  for 
disaolntiou  of  marriage  on  the  ground  of  desertion  ; 

Held,  on  the  evidence,  that  the  respondent  had  not  acquired  a  domicil  in  New 
South  Wales,  and  therefore  the  Supreme  Court  had  uo  jurisdiction  to  entertain 
the  suit. 


1908. 

Sydney, 
May  5. 


Griffith  O.J. , 

Barton  and 

O'Connor  J  J. 
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H.  C.  OF  A.  In  order  to  establish  a  change  of  domicil  in  such  a  case  there  must  be  dear 

1908.  evidence  of  an  intention  by  the  husband  to  abandon  his  domicil  of  origin  and  to 

make  a  new  permanent  home  in  the  State  to  which  he  has  removed. 

Decision  of  the  Supreme  Court :  Parker  v.  Parker,  (1907)  7  S.K.  (N.S.W.), 


Parker 
r. 


Pabkkr.  384,  affirmed. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  affirming  the  judgment  of  Simpson  J.  in  a  suit  for 
dissolution  of  marriage. 

The  appellant  filed  a  petition  in  the  Supreme  Court  for  divorce 
on  the  ground  of  desertion.  The  issues  of  marriage  and  desertion 
were  found  in  favour  of  the  petitioner,  but  the  learned  Judge 
was  of  opinion,  on  the  evidence,  that  the  respondent  was  never 
domiciled  in  New  South  Wales,  and,  therefore,  that  the  petitioner 
was  not  domiciled  in  that  State,  and  the  Supreme  Court  had  no 
jurisdiction  to  entertain  the  suit. 

The  evidence  upon  which  the  petitioner  relied  to  establish 
domicil  was,  shortly,  as  follows : — The  respondent  was  bom  in 
Victoria  and  was  domiciled  there  at  the  date  of  his  marriage  in 
1899.   At  that  time,  and  up  to  the  date  of  the  petition,  he  carried 
on  business  m  Melbourne  as  proprietor  of  a  newspaper  called  The 
Mining  Standurd,  having   a  branch   office   in   Sydney.      The 
petitioner,  at  the  desire  of  the  respondent,  did  not  take  the  name 
of  Parker,  and  the  marriage  was  kept  secret  from  his  relatives. 
A  child  w^as  bom  and  the  petitioner  was  sent  to  Sydney  by  the 
respondent.      He  visited  her   there  but   never  lived    with  her. 
After  about  eighteen  months  she  returned  to  Victoria  w^here  the 
respondent  lived  witli  her  for  some  time.     In  August  1901  the 
respondent  brought  the  petitioner  with  the  child  and  household 
furniture  to  Sydney,  where  he  took  and  furnished  a  house  for  her 
and  lived  openly  with  her  as  his  wife  for  a  time.      In  that  and 
other  houses  taken  by  the  respondent  they  lived  together  for 
short  periods  at  intervals  until  October  of  that  ye^r,  when  the 
respondent  left   the  petitioner  and  never  lived  with  her  after- 
wards, though  he  occasionally  wrote  to  her  and  sent  her  money. 
Since    that   time    the    respondent    has    never    had    any   fixed 
residence  in  New  South  Wales,  but  in  the  conduct  of  his  business 
travelled  a  great  deal  from  one  State  to  another  and  at  other 
times  went  as  far  as  South  Africa. 
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In  Augast  1906  the  petitioner  instituted  this  suit  for  dissolu- 
tion of  mamage  on  the  ground  of  desertion  commencing  in 
October  1901.  The  suit  having  been  dismissed  by  Simpson  J., 
the  petitioner  appealed  to  the  Supreme  Court.  That  appeal 
having  been  dismissed  :  Parlcer  v.  Parker  (1),  the  petitioner  now 
appealed  to  the  High  Court. 


H.  C.  OF  A. 

1908. 
Parker 

V. 

Park  BR. 


Bradbttm,  for  the  appellant.  The  evidence  establishes  that 
the  respondent  had  abandoned  his  domicil  of  origin  in  Victoria 
and  acquired  a  domicil  of  choice  in  New  South  Wales.  He 
"made  a  home"  for  his  wife  and  child  in  Sydney,  and  that 
implies  a  home  for  himself,  for  he  began  to  live  with  them  at 
the  house  he  had  taken  and  furnished.  [He  referred  to  the  evi- 
dence at  length.]  That  showed  an  anivi'ics  Tnanevdi.  It  is 
immaterial  that  the  residence  is  of  short  duration  so  long  as  that 
intention  is  proved.  Brook  v.  Brook  (2),  upon  which  Simpson  J. 
rehed,  is  distinguishable.  In  that  case  there  was  no  satisfactory 
evidence  of  intention  to  change  the  domicil ;  the  husband  had 
never  lived  in  New  South  Wales  at  all.  The  facts  that  the 
respondent  made  a  home  there,  stayed  there  for  business  purposes, 
and  lived  with  his  wife  and  child  under  the  circumstances  proved 
in  evidence  are  such  strong  evidence  of  intention  to  remain  that, 
m  the  absence  of  evidence  to  the  contrary,  that  intention  should 
be  presumed.  To  establish  a  change  of  domicil  from  one  State 
to  another  does  not  require  such  strong  evidence  as  to  establish 
a  change  of  nationality.  [He  referred  to  Udny  v.  Udny  (3); 
WiUon  v.  Wilson  (4) ;  Piatt  v.  Attorney-General  of  New  South 
Wales  (5) ;  Bell  v.  Kennedy  (6) ;  Webb  v.  Webb  (7) ;  Whitehoiise 
V.  Whitehcmse  (8);  Dames  &  Jones  v.  State  of  Western  Atcs- 
tmlia  (9).] 

No  appearance  for  the  respondent. 


Griffith  C.  J.     For  my  part  I  share  the  regret  expressed  by  one 


(1)  (1907)7S.R.  (N.S.W.),  384. 

(2)  13N..S.VV.  L.R.  (Div.),  9. 

(3)  L.R.  1  H.L.  Sc,  441,  at  p.  451. 
U)  L.R.  2  P.  &  M.,  435,  at  pp.  441, 

443. 


VOL.  v. 


(5)  3  App.  Ca8.,  3.36. 

(6)  L.R.  1  H.L.  Sc,  .307. 

(7)  (1901)  1  S.R.  (N.S.  VV.)  (Div.),  32. 

(8)  21  N.S.VV.  L.R.  (Div.),  16. 

(9)  2C.L.R.,29. 
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Parker 

V. 

Parker* 


Qrifflth  O.J. 


H.  C.  OF  A.  of  the  learned  Judges  of  the  Supreme  Court  that  the  petitioner  in 
this  case  is  unable  to  get  the  relief  which  she  is  certainly  entitled 
to  get  from  some  Court  or  other.     The  question  for  determination 
is  entirely  one  of  fact.     The  learned  Judge  of  first  instance  de- 
clined to  draw  the  inference  that  the  respondent  had  changed  his 
domicil  from  Victoria  to  New  South  Wales,  and  the  learned  Judges 
of  the  Full  Court  were  of  the  same  opinion.     Street  J.  summed 
up  his  view  of  the  facts  in  a  few    words,  with  which  I  quite 
agree  (1) : — "  The  impression  which  it " — that  is  the  evidence— 
"  leaves  upon  my  mind  and  the  conclusion  which  I  draw  from  it 
is  that,  though  the  respondent  intended  to  settle  his  wife  and 
child  in  a  home  of  their  own  in  Sydney,  and  though  he  prolmbly 
intended  at  that  time  to  provide  for  their  support,  he  did  not 
intend  to  make  his  home  with  them,  but  intended  to  continue  to 
live  apart  in  the  future  as  he  had  done  in  the  past."    That  state 
of  facts  makes  this  case  very  different  from  those  in  which  the 
(question  of  domicil  usually  arises.     In  most  cases  the  definition 
in  the  code  quoted  by  this  Court  in  Davies  and  Jones  v.  The 
StiUe  of  Western  Av^tralia  (2)  is  applicable : — "  It  is  not  in  doubt 
that  every  man  has  his  domicil  in  the  place  where  he  sets  up  his 
household  shrine  and  his  principal  establishment,  whence  he  lias 
no  intention  of  again  departing,  unless  something  should  call  him 
away,   so  that  when  he  goes  thence  he  regai*ds  himself  as  a 
wanderer,  whereas  when  he  returns   his   wandering  is  ended" 
There  are  no  facts  in  the  present  case  to  indicate  that  any  such 
home  as  that  was  formed  by  the  respondent  in  New  South  Wales. 
Nothing  remains  except  the  domicil  of  origin  in  Victoria,  and  the 
fact  that  the  respondent  came  to  New  South  Wales  with  his 
wife  and  child  in  1901  and  lived  here  for  some  time  afterwai-ds. 
Tliat  is  not  sufficient,  in  my  opinion,  to  warrant  the  conclusion 
that  he  had  lost  his  domicil  of  origin  and  acquired  a  new  one  in 
New  South  Wales. 

A  circumstance  that  should  be  borne  in  mind  in  all  cases  of  this 
kind,  in  which  the  Court  is  asked  to  exercise  a  most  important 
jurisdiction,  is  that  in  an  undefended  suit  it  hears  only  one 
version  of  the  facts,  and,  unless  my  experience  misleads  me,  it 
generally  only   hears  a  very  small  part  of  the  material  facts. 

(1)  (1907)  7  S.R.  (N.S.VV.).  384,  at  p.  396.  (2)  2  C.L.R.,  29,  at  p.  41. 
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Under  such  circumstances  it  would  be  very  dangerous  for  this   H.  0.  of  a. 

IftAQ 

Court  to  reverse  the  finding  of  two  Courts  on  a  pure  question  of 
fact. 


Proctor  for  the  appellant,  S.  Bloomfield. 


Appeal  dis^nissed. 


C.  A.  W. 


Pakkrr 

V. 


Barton  J.     I  am   of  the  same  opinion.     I  think  that  it  is     Parker, 
totally   unnecessary  to  add  anything  to  the  conclusive  reasons 
given  by  Cohen  J.  in  the  C!ourt  below. 

O'Connor  J.  I  am  of  the  same  opinion,  and  have  nothing  to 
add. 

Bradburn,  for  the  appellant,  asked  for  costs. 

Griffith  C.J.  I  have  never  heard  of  an  order  for  costs 
against  a  successful  respondent.  I  doubt  very  much  whether  we 
have  power  to  make  such  an  order. 


[HIGH  COURT  OF  AUSTRALIA.] 

THE  COUNCIL  OF  THE  CITY  OF  BRISBANE    Appellants; 
Defendants, 

AND 


HIS  MAJESTY'S  ATTORNEYGENERAL  FOR 
THE  STATE  OF  QUEENSLAND  (at  the 
Relation  of  James  Thomas  Isles,  a  Rate- 
payer OF  the  City  of  Brisbane) 
Plaintiff, 


Respondent, 


V 


H.  C.  OF  A. 
1908. 


ON  APPEAL  FROM   THE  SUPREME  COURT  OF 

QUEENSLAND. 

Local  Autkarities  Act  1902  {Qd,)  (1902,  Xo.  19),  sees.  191 ,  192, 209, 210,  261-265— 
Local  Authority  whose  area  is  divided  into  Divisions— Expenditure  on  works  in 
•ne  Division — Accounts — Declaration  and  Injunction, 


MSLBODRSE, 

Feb.    26,    27, 
28; 

March  23. 


Griffith  C.J., 

Barton, 

O'Oonnor, 

Isaacs  and 

UisrgiiwJJ. 
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H.  C.  OF  A.  Sec.  205  of  the  Local  AtUhoritien  Ad  1902  (Qd.),  which  requires  a  sep&mte 

1908.  and  distinct  account  to  be  kept  of  all  moneys  received  in  respect  of  General 

^"^"^  Rates  levied  upon  the  rateable  land  in  each  of  the  several  Divisions  of  the 

^  Brisbane  area  of  a  Local  Authority  and  of  any  moneys  received  by  way  of  endowment 

^  in  respect  of  such  rates,  does  not  cut  down  the  absolute  discretion  of  the 

Attorn KV-  Local  Authority  as  to  expenditure  from  the  Local  Fund  given  in  express 

Gbneral  for         terms  by  sec.  192. 
Queensland.  "^ 

So  held  by  the  Court,  Iwiacs  J.  dissenting. 

The  account  so  required  to  be  kept  should  not  be  debited  with  a  proportional 
part  of  the  expenditure  of  the  Local  Authority  for  purposes  other  than  works 
within  the  limits  of  the  particular  Division. 

Decision  of  the  Supreme  Court :  AUoniey-Of>neral,  at  the  relation  o/IiUs  v. 
Council  of  the  City  of  Brisbane,  1907  St.  R.  Qd.,  1,  reversed. 

Appeal  from  the  Supreme  Court  of  Queensland. 

A.n  action  was  brought  in  the  Supreme  Court  by  the  Attorney- 
General  for  Queensland,  at  the  relation  of  James  Thomas  Isles  a 
ratepayer  of  the  City  of  Brisbane,  against  the  Council  of  the 
City  of  Brisbane,  in  which  the  statement  of  claim  was  as 
follows : — 

1.  The  plaintiff  is  the  Attoiney-General  for  the  State  of 
Queensland.  The  relator  J.  T.  Isles  is  a  ratepayer  of  the  West 
Ward  of  the  City  of  Brisbane  and  the  President  of  the  Central 
Ratepayers  Association  of  Brisbane  an  association  of  upwards  of 
one  hundred  ratepayers  of  the  East  and  West  W^ards  of  the  said 
City  and  as  such  President  represents  the  ratepayers  who  are 
membera  of  the  said  Association. 

2.  The  defendants  are  the  Council  of  the  City  of  Brisbane  a 
duly  constituted  Local  Authority  whose  area  is  divided  into 
seven  divisions  known  respectively  as  East  Ward,  West  Ward, 
North  Ward,  Valley  Ward,  Kangaroo  Point  Ward,  Merthyr  Ward, 
and  Cintra  Ward. 

3.  The  defendants  have  in  every  year  since  31st  December 

> 

1902  made  and  levied  general  rates  equally  upon  all  the  rateable 
lands  within  their  area  and  have  received  large  sums  of  money 
in  respect  of  such  general  rates. 

4.  The  defendants  have  in  each  year  since  31st  December  1902 
made  and  levied  a  cleansing  rate  upon  all  lands  in  actual  occupa- 
tion within  their  area  and  have  received  moneys  in  respect  of 
such  cleansing  rates  but  have  not  accounted  for  the  same. 
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5.  The  defendants  have  not  since  Slst  March  1903  by  resolu-   ^-  ^'  ^'  ^' 
tion  passed  at  a  meeting  specially  summoned  for  that  purpose  nor       ^ ' 

at  all  declared  any  work  within  their  area  to  be  a  "  general     Brisbank 
work  "  within  the  meaning  of  sec.  265  of  the  Local  Authorities    ^^^  ^oukcil 

Act  1902  nor  by  any  such  resolution  nor  at  all  directed  that  the    Attornky- 

,  .  .    Gbnkhal  for 

cost  of  the  construction  or  maintenance  of  any  work  in  their  Queknsland. 
ai'ea  .should  be  defrayed  out  of  the  general  revenues  and  should 
not  be  debited  to  the  separate  account  of  any  division  or  ward. 

6.  The  defendants  have  not  expended  the  moneys  received  by 
them  since  Slst  March  1903  in  respect  of  general  rates  levied 
upon  the  rateable  lands  in  the  several  divisions  or  wards  of  their 
area  respectively  upon  works  within  the  respective  limits  of  the 
said  several  divisions  or  wards  and  have  not  kept  separate 
accounts  of  the  said  several  divisions  or  wards  respectively 
showing  the  amounts  standing  to  the  credit  or  debit  of  the  said 
several  divisions  or  wards  respectively  but  on  the  contrary  have 
expended  moneys  which  should  be  standing  to  the  credit  of  the 
East  and  West  Divisions  or  Wards  respectively  upon  works 
within  the  limits  of  divisions  or  wards  of  their  area  other  than 
the  said  East  and  West  Wards. 

7.  The  defendants  refuse  to  account  for  the  moneys  received 
by  them  since  31st  March  1903  in  respect  of  general  rates  levied 
for  the  years  1903, 1904  and  1905  upon  the  rateable  lands  in  the 
several  divisions  or  wards  respectively  of  their  area  particularly 
in  the  East  and  West  Divisions  or  Wards  respectively  in  accord- 
ance  with  the  Local  Authorities  Act  1902  and  particularly  refuse 
in  such  accounts  of  such  moneys  as  aforesaid  to  show  the  amounts 
standing  to  the  credit  or  debit  of  the  several  divisions  or  wards 
respectively. 

8.  The  defendants  threaten  and  intend  to  expend  the  moneys 
hereafter  to  be  respectively  received  by  them  in  respect  of  general 
rates  levied  upon  the  rateable  lands  in  the  several  divisions  or 
wards  of  their  area  after  all  just  deductions  therefrom  for  salaries 
allowances  and  the  management  of  the  defendants'  office  and  for 
such  other  expenditure  as  the  defendants  may  hereafter  from 
time  to  time  by  resolution  properly  direct  otherwise  than 
solely  upon  works  within  the  respective  limits  of  the  several 
divisions  or  wards  in  respect  of  the  rateable  lands  of  which  such 
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H.  C.  OF  A.  general   rates  shall  be  respectively  received   and  threaten  and 

intend  to  keep  the  accounts  of  the  said  several  divisions  other- 

Brisbane    wise  than  separate  and  distinct  from  each  other  and  otherwise 

City  CoryciL  ^y^^^  ^  show  the  amounts  from  time  to  time  standing  to  the 

Attorn'ey-   credit  or  debit  of  the  said  divisions  respectively. 
General  for       rr,,         ,..«•,   . 
Queensland.      The  plaintm  claims  : — 

1.  A  declaration  that  all  moneys  received  in  respect  of  general 
rates  levied  upon  the  rateable  lands  in  the  several  divisions  or 
wards  of  the  defendants'  area  and  all  moneys  received  by  way  of 
endowment  upon  such  rates  after  all  just  deductions  for  expen- 
diture in  respect  of  salaries  allowances  and  the  management  of 
the  defendants'  office  and  for  such  other  expenditure  as  the 
defendants  may  by  resolution  from  time  to  time  properly  direct 
to  be  paid  out  of  general  revenues  shall  be  expended  solely  upon 
works  within  the  respective  limits  of  the  several  divisions  or 
wards  in  respect  of  the  rateable  lands  of  which  such  general 
rates  have  been  received. 

2.  An  injunction  restraining  the  defendants  from  expending  or 
directing  or  permitting  to  be  expended  any  general  rates  received 
in  respect  of  the  rateable  lands  in  the  several  divisions  or  wards 
or  their  area  otherwise  than  in  accordance  with  the  terms  of  the 
declaration  hereinbefore  claimed. 

5.  And  for  such  further  or  other  relief  as  the  nature  of  the 
case  may  require. 

[The  third  and  fourth  claims  were  abandoned  in  consequence 
of  the  decision  of  the  High  Court:  Bi^isbaiie  City  CouvcU  v. 
Attoi^ey-GeneiuL  for  Qiieensland  (1).] 

The  defence  so  far  as  material  was  as  follows : — 

1.  The  general  rate  made  and  levied  by  the  defendants  for  the 
year  1903  upon  the  rateable  lands  situated  within  the  Cintraand 
Merthyr  Wards  respectively  was  2Jd.  in  the  pound,  whereas  the 
general  rate  so  made  and  levied  for  the  same  year  upon  the 
rateable  lands  situated  within  the  East,  West,  North,  Valley,  and 
Kangaroo  Point  Wards  was  If  d.  in  the  pound.  Save  as  aforesaid 
the  defendants  admit  the  allegations  in  paragraph  3  of  the  state- 
ment of  claim. 

2.  The   defendants  deny   that  they   have  not  accounted  for 

(1)  4C.L.R.,241. 
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the  moneys  received  in  respect  of  cleansing  rates  levied  by  them   H.  C.  of  a. 

in  each  or  any  year  since   31st  December  1902  and  say  that 

they  have  in  each  year  duly  kept  a  separate  and  distinct  account     Brisbane 

of  all  moneys  received  by  them  in  respect  of  such  rates.     Save  ^'^^  Council 

as  aforesaid  the  defendants  admit  the  allegations  in  paragraph  4    Attorney- 

.  °  i        o     1.  General  for 

of  the  statement  of  claim.  Queensland. 

3.  All  the  moneys  comprising  the  defendants'  ordinary  or 
general  revenues  and  consisting  of  the  general  rates  received  as 
aforesaid  ferry  dues  market  charges  rents  fees  and  all  other  the 
moneys  which  the  defendants  have  from  time  to  time  received 
under  and  in  pursuance  of  the  Local  Avihoritiea  Act  1902  have 
been  duly  carried  to  the  account  of  the  City  Fund  and  that  the 
said  City  Fund  has  from  time  to  time  been  duly  applied  by  the 
defendants  in  and  towards  the  payment  of  all  expenses  neces- 
sarily incurred  in  carrying  the  said  Act  into  execution  and  in 
doing  and  performing  all  acts  and  things  which  the  defendants 
were  and  are  by  law  empowered  and  required  to  do  and  perform 
and  in  and  towctrds  the  payment  of  sums  due  from  time  to  time 
by  the  defendants  under  agreements  lawfully  made  and  of  all 
such  other  sums  as  became  payable  by  the  defendants  from  time 
to  time  in  respect  of  their  loan  indebtedness  and  in  pursuance  of 
lawful  orders  precepts  and  directions  and  not  otherwise  howso- 
ever. The  said  City  Fund  consisting  of  the  defendants'  ordinary 
or  general  revenues  as  aforesaid  has  been  so  applied  as  aforesaid 
by  the  defendants  under  the  authority  of  resolutions  of  the 
defendants  in  that  behalf  and  in  particular  the  cost  of  the  con- 
struction maintenance  and  management  of  all  local  works  and 
undertakings  within  the  defendants'  area  has  under  the  authority 
of  such  resolutions  been  defrayed  out  of  the  said  City  Fund. 
Save  as  aforesaid  the  defendants  deny  the  allegations  in  para- 
graph 5  of  the  statement  of  claim. 

4.  The  defendants  have  from  time  to  time  expended  so  much  of 
the  moneys  received  by  them  since  31st  March  1903  in  respect  of 
general  rates  levied  upon  the  rateable  lands  in  the  several  divisions 
or  wards  as  in  their  judgment  and  discretion  they  considered 
were  necessary  to  be  expended  upon  works  within  the  respective 
limits  of  the  said  several  divisions  or  wards.  All  the  moneys  so 
expended  have  been  defrayed  out  of  the  said  City  Fund. 


700  HIGH  COURT  [1908. 

H.  C.  OF  A.       5.  The  defendants  have  at  all  material  times  kept  separate  and 

distinct  accounts  of  all  moneys  received  in  respect  of  general 

Brisbane    rates  in  the  said  several  divisions  or  wards  and  all  the  moneys 

City  Council  expended  as  aforesaid  upon  works  within  the  respective  limits  of 

Attornbt-   the  said  divisions  or  wards  have  been  duly  debited  to  the  respec- 

Gbnbbal  fob    .  <•    1  .1   J.    .  . 

QuBENSLAND.  tivc  accouuts  of  the  said  divisions  or  wards  and  the  said  accounts 
respectively  disclose  the  relation  between  the  amount  of  general 
rates  received  and  the  amount  of  moneys  expended  upon  works 
in  respect  of  each  such  division  or  ward.  The  defendants  con- 
tend that  they  are  not  authorized  or  required  by  law  to  keep  any 
separate  account  of  the  said  several  divisions  or  wards  other  than 
as  aforesaid. 

6.  The  defendants  contend  that  they  are  authorized  and  em- 
powered by  law  as  and  when  in  their  judgment  and  discretion 
they  deem  it  to  be  necessary  to  expend  the  moneys  received  by 
them  from  time  to  time  in  respect  of  general  rates  upon  any 
works  within  any  division  or  ward  of  their  area  without  regard 
to  the  actual  amount  of  the  said  general  rates 'which  has  been 
received  by  them  in  respect  of  any  of  the  said  divisions  or  wards 
and  the  defendants  have  from  time  to  time  duly  expended  the 
said  moneys  accordingly. 

7.  Save  as  aforesaid  the  defendants  deny  the  allegations  in 
paragraphs  6,  7  and  8  of  the  statement  of  claim. 

8.  The  ratepayers  of  the  defendants'  area  have  not  at  any  time 
appealed  to  the  Minister  charged  with  the  administration  of  the 
Local  Authorities  Act  1902  against  any  resolution  of  the  defend- 
ants directing  how  the  cost  of  the  construction  and  maintenance 
of  any  work  or  how  any  other  expenditure  of  the  defendants 
shall  be  paid  or  defrayed. 

9.  The  accounts  of  the  defendants  in  respect  of  the  years  1903, 
1904  and  1905  have  been  duly  balanced  and  audited  and  have 
been  duly  allowed  by  the  auditor  authorized  by  the  Auditor- 
General  of  Queensland  to  audit  the  said  accounts  and  having 
been  finally  examined  and  settled  by  the  defendants  have  been 
duly  allowed  and  have  accordingly  been  duly  certified  and  signed 
and  the  defendants  contend  tha^  each  and  every  of  the  said 
accounts  is  final  against  all  persons  whomsoever. 

Upon  this  defence  there  was  a  joinder  of  issue. 
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The  material  facts  are  set  out  in  the  judgments  hereunder.         H.  C.  of  A. 

1008 

The  action  was  heard  by  Cooper  C.J.  who  gave  judgment  by       s_^ 

which  it  was  declared  that  all  moneys  received  since  20th  April     Brisbane 

1906  in  respect  of  general  rates  levied  upon  the  rateable  lands  in  ^"^  Council 

the  several  divisions  or  wards  of  the  defendants*  area,  and  all    Attorney- 

General  for 

moneys  received  by  way  of  endowment  upon  such  rates  after  all  Queensland. 
just  deductions  for  expenditure  in  respect  of  salaries,  allowances 
and  the  management  of  the  defendants'  office,  and  for  such  other 
expenditure  as  the  said  defendants  may  by  resolution  from  time 
to  time  properly  direct  to  be  paid  out  of  general  revenues,  ought 
to  be  expended  solely  upon  works  within  the  respective  limits  of 
the  several  divisions  or  wards  in  respect  of  the  rateable  lands  of 
which  such  general  rates  should  have  been  received;  and  the 
defendants  were  directed  to  keep  separate  and  distinct  accounts  for 
each  division  of  their  area  in  accordance  with  the  Local  Author- 
ities Act  1902  so  as  to  show  the  amounts  from  time  to  time  stand- 
ing to  the  credit  or  debit  of  the  said  divisions  respectively ;  and 
it  was  ordered  that  the  defendants  should  be  restrained  from 
expending  any  general  rates  so  received  in  respect  of  the  rate- 
able land  in  the  several  divisions  or  wards  of  their  area  other- 
wise than  in  accordance  with  the  terms  of  the  above  declaration : . 
Attorney-General,  at  the  relatimi  of  Isles  v.  Council  of  the  City 
of  Brisbane  (1).  From  this  judgment  the  defendants  now 
appealed  to  the  High  Court. 

The  nature  of  the  arguments  sufficiently  appears  in  the  judg- 
ments. 

Lilley  &  Shandy  for  the  appellants. 

Graham,  for  the  respondent. 

The  following  sections  of  the  Local  A\Uhoi*ities  Act  1902  were 
referred  to  during  argument :— Sees.  191,  192,  209,  210,  257,  261 
to  265.  Counsel  also  referred  to  : — Queensland  Rules  of  Court 
1900,  Order  XCI,  r.  1 ;  Andrews  v.  Barries  (2) ;  Valuation  and 
Bating  Act  1890,  sec.  34. 

Cur,  adv,  vult 

(1)  1907  St.  R.,  Q(1..  1.  (2)  39  Cb.  D.,  133. 
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H.  C.  or  A.       The  following  judgments  were  read  : — 

1908.  Griffith  C.J.     This  is  an  action  by  the  Attorney-General  for 

Brisbane    the  State  of  Queensland  at  the  relation  of  a  ratepayer  of  the  City 

City  Council  q£  Brisbane  against  the  municipal  council  of  that  city  claiming 

Attornky-   (in  effect)  a  declaration  that  moneys  raised  by  general  rates  in 
General  yok  .  . 

Queensland,  the   several  wards  into  which  the  city  is  divided  ought  to  be 

orifflth  c  J  expended  solely  upon  works  within  the  respective  wards,  and  an 
injunction  to  restrain  any  infringement  of  the  declaratioiL 
Cooper  C. J.  made  a  declaration  in  the  terms  asked  for,  to  which 
it  will  afterwards  be  necessary  to  refer  more  particularly. 

The  question  arises  upon  the  Local  Authorities  Act  1902 
(Queensland),  which  was  a  consolidation  with  amendments  of  the 
previous  law  relating  to  Local  Authorities. 

Sec.  191  provides  that: — ^''The  ordinary  revenue  of  an  area 
(which  means  the  district  in  which  the  Local  Authority  has 
jurisdiction)  shall  consist  of  the  moneys  following,  that  is  to 
say:— 

"  Rates  (not  being  Special  Rates  or  Tramway  Rates),  ferry 
dues,  market  charges,  and  other  dues,  fees,  and  charges 
authorized  by  this  Act,  and  rents ; 
"  Moneys  received  by  the  Council  under  any  grant  or  appro- 
priation by  any  Act  not  containing  any  provision  to 
the  contrary,  or  in  pursuance  of  any   Act  requiring 
moneys  received  by  a  Local  Authority  to  be  paid  into 
the  Local  Fund ; 
"  All  other  moneys  which  the  Council  may  receive  under  or 
in  pursuance  of  this  Act  not  being  the  proceeds  of  a  loan." 
Sec.  192  is  as  follows : — 

"  (1.)  All  such  moneys  shall  be  carried  to  the  account  of  a 
Fund  to  be  called,  in  the  case  of  a  Town  the  '  Town 
Fund,*  in  the  case  of  a  City  the  *  City  Fund,*  and  in  the 
case  of  a  Shire  the  '  Shire  Fund.*  **  (By  section  7  the 
term  "  Local  Fund  **  means  each  of  these  funds  as  the 
case  may  be). 
"  (2.)  The  Local  Fund  shall  be  applied  by  the  Local  Authority 
towards  the  payment  of  all  expenses  necessarily  incurred 
in  carrying  this  Act  into  execution,  and  in  doing  and 
performing  any  €wjts    and    things    which    the    Local 
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Authority  i8  by  this  or  any  other  Act  empowered  or   H.  C.  or  A 
required  to  do  or  perform,  unless  this  or  such  Act  con- 
tains express  provision  charging  such  expenses  to  any     Brisbane 
particular  Fund  or  Account.  ^'^^  ^^^^"' 

"  (8)  The  Local  Authority  may  pay  out  of  the  Local  Fund    Attorn ey- 

1  1  ^rj  ,«,,  ,.      General  for 

any  sum  due  under  any  agreement  lawfully  made  for  Queknsland. 

the  purposes  of  this  or  any  other  Act,  and  any  sum    q^^J^j 
recovered  against  the  Local  Authority  by  process  of  law, 
and  any  sum  which  by  any  order  made  or  purporting 
to   be   made   under   this  or  any  other  Act  the  Local 
Authority  is  directed  to  pay  by  way  of  compensation, 
damages,  costs,  fines,  penalties,  or  otherwise,  unless  this 
or  such  other  Act  contains  express  provision  charging 
such  sums  to  any  particular  Fund  or  Account." 
The  Local  Fund,  then,  is  a  single  fund  applicable  to  the  pay- 
ment of  all  expenses  incurred  in  the  discharge  of  any  obligations 
lawfully  incurred  bj'  the  Council  unless  "  this  or  some  other  Act " 
contains  exjyress  provision  charging  such  expenses  to  any  par- 
ticular fund  or  account.     The  burden,  therefore,  of  showing  that 
any  particular  expense  is  not  to  be  defrayed  out  of  the  Local 
Fund  lies  upon  the  party  making  that  contention.     The  analogy 
of  the  Local  Fund  to  the  Consolidated  Revenue  Fund  is  very 
obvious.     I   will   directly   refer   to   the   provisions   in   the   Act 
referred  to  by  the  words  "  any  particular  Fund  or  Account." 
Part  XII.  of  the  Act  deals  with  Rates. 

Sec.  209  provides  for  two  kinds  of  rates,  general  and  special, 
of  which  the  former  only  form  part  of  the  Local  Fund.  The 
amount  of  the  general  rates  is  not  to  exceed  3d.  in  the  £. 

Section  210  provides  (par.  3)  that  when  an  area  is  divided,  i.e., 
divided  into  wards  or  subdivisions  (in  the  Act  spoken  of  as 
Divisions),  the  amount  of  the  general  rates  made  in  respect  of 
rateable  land  in  the  several  divisions  need  not  be  the  same. 
Sees.  213,  214,  216,  217,  220,  222,  authorize  the  levying  of  special 
rates  for  certain  specified  purposes. 

Part  XIII.  of  the  Act  deals  with  Accounts  and  Audit.     Sub- 
division 2  of  this  Part,  which  comprises  sees.  261-265,  is  headed 
"  Separate  Accounts." 
Sec.  261  is  as  follows  : — 


704  HIGH   COURT  [1908. 

H.  C.  OF  A.       "  The   Local   Authority  shall   keep  a  separate   and  distinct 

^^       account  of— 
Brisbank  (i-)  -A.11  moneys  received  in  respect  of  every  Separate  or 

CityCoukcjl  Special  Rate  levied  under  this  Act,  and  all  moneys 

Attorney-  received  by  the  Local  Authority  by  way  of  endowment 

GrNK&AL  for  /  .11 

Queensland.  upon  such  rates  respectively,  so  that  the  moneys  so 

GrifflttTc  J.  received  shall  be  credited  to  the  same  accounts  as  the 

Rates  in  respect   of    which    they    were   respectively 
received ;  and 
(ii.)  All  moneys  disbursed  in  respect  of  the  purposes  for 
which  such  Rates  are  levied,  including  in  such  disburse- 
ments such  reasonable  part  of  the  expenditure  in  respect 
of  salaries,  allowances,  and  management  of  the  office  as 
the  Local  Authority  may  direct ; 
and  shall  apply  the  moneys  standing  to  the  credit  of  such  account 
for  the  purposes  for  which  such  Rates  are  levied  and  no  other." 
Sec.  262  requires  a  "  separate  and  distinct  account "  to  be  kept 
"  of  all  moneys  raised  by  Special  Rates  for  constructing  and  main- 
taining works  for  the  manufacture  or  conservation  and  supply  of 
gas  or  electricity  or  hydraulic  or  other  power,  and  all  moneys 
received  from  such  undertaking,  which  are  charged — 

Firstly — with  the  principal  money   and   interest   requii-ed 

from  time  to  time  to  be  paid  in  respect  of  the  loan  (if 

any)  raised  for  the  establishment  of  the  undertaking ; 

and 

Secondly — with  the  cost  of  maintaining  the  undertaking  in 

good  repair,  and  of  paying  the  actual  working  expenses 

thereof,"  and  provision  for  depreciation,  renewal,  and 

extension  and  incidental  obligations. 

If  at  any  time  the  undertaking  becomes  so  profitable  that  the 

revenue  (i.e.  the  annual  revenue)  is  more  than  sufficient  to  defray 

all  the  expenses  and  also  the  moneys  payable  in  respect  of  principal 

and  interest,  the  surplus  is  to  be  first  applied  in  liquidation  of 

the  loan  (if  any),  and  thereafter  at  the  discretion  of  the  Local 

Authority  is  either  to  be  applied  in  establishing  a  Reserve  Fund 

or  to  be  placed  to  the  credit  of  the  Local  Fund.     It  will  be 

observed   that  in   each  of  the  cases  dealt  with  by  these  two 

sections  the  revenue,  being  derived  from  special  rates,  is  not  to 
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be  paid  into  the  Local  Fund.      Although,  therefore,  the  direction  H-  C.  of  a. 
is  only  to  keep  a  separate  and  distinct  account  of  the  moneys 
raised,  the  effect  is  to  establish  distinct  funds,  which,  whether     Brisbane 
mingled  in  a  common  banking  account  with  other  moneys  or  ^"^  Council 
not,  are   impressed  with  an  exclusive  trust  for   the   purposes    Attornky- 

.rt   J  General  for 

specified.  Queensland. 

A  third  case  is  dealt  with  by  sec.  263,  which  requires  the  Local  Q^fflthc j 
Authority  to  keep  a  sepai*ate  and  distinct  account  of  all  revenue 
derived  from  waterworks,  which  is  to  be  applied,  firstly,  in  pay- 
ment of  the  actual  working  expenses  of  the  waterworks,  and, 
secondly,  in  repayment  of  instalments  due  in  respect  of  moneys 
borrowed  for  their  construction.  The  balance  may,  at  the  dis- 
cretion of  the  Local  Authority,  be  applied  in  defraying  the  cost 
of  maintenance,  repair  and  extension  of  the  works,  or  in  reduction 
of  the  loan,  and  not  otherwise. 

In  this  case  the  balance  would  appear  to  fall  within  the  terms 
of  sec.  191,  as  being  "  other  moneys  which  the  Council  may 
receive  under  or  in  pursuance  of  this  Act  not  being  the  proceeds 
of  a  loan."  But  they  are  nevertheless  specifically  appropriated 
to  the  purposes  mentioned.  Substantially,  therefore,  they  form  a 
fund,  which,  though  called  an  "  account,"  and  though  not  formally 
Begregrated  from  the  Loan  Fund,  is  to  be  treated  as  if  it  were  a 
distinct  fund. 

A  fourth  case  is  dealt  with  by  sec.  264,  which  requires  the 
Local  Authority  to  keep  a  separate  account  in  some  bank  of  any 
loan  incurred  by  it,  and  the  money  raised  by  the  loan  is  to  be 
applied  solely  to  the  purposes  for  which  it  was  borrowed.  In 
this  case  it  is  contemplated  that  there  should  be  a  separate 
banking  account,  and  consequently  a  separate  fund. 

In  all  four  cases  the  moneys  placed  to  the  credit  of  the 
separate  account  might  not  inaccurately  be  described  as  a 
"  particular  Fund  or  Account,"  which  are  the  words  used  in 
sec.  192. 

Sec.  265  provides  that  when  an  area  is  divided  the  Local 
Authority  must  keep  a  separate  and  distinct  account  of  all 
moneys  received  in  respect  of  general  rates  levied  upon  the 
rateable  land  in  the  several  Divisions,  and  of  any  moneys 
received  by  the  Local  Authority  by  way  of  endowment  on  such 
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H.  C.  Of  A.   rates,  the  endowment  being  credited  in  proportion  to  the  rates. 

1908.        rjj^-g   provision   is   an  extension   of   sec.   34   of   the   Valuniion 

Brisbane    ^^^^   Rating   Act  of  1890,  in  which   a   similar   provision   was 

City  Council  applied  to  cases  where  the  amounts  of  rates  levied  in  different 

Attobnet-   divisions  were  not  the  same.     In  that  Act  it  was  apparent!}' 

CtBNEKAIj  fok 

Queensland,  intended  for  statistical  purposes  or  purposes  of  information  and 
n  ^ZZ^  t     record  only. 

GrifBth  O.J.  *^ 

In  sea  265,  however,  the  provision  is  of  general  application. 
The  section  goes  on  to  make  further  provisions,  upon  which 
the   question   now    under  consideration   arises.       They  are  as 

ft 

follows: — **And  save  as  hereinafter  provided  all  moneys 
expended  upon  works  within  the  limits  of  the  Division  shall  be 
debited  to  the  account  of  that  Division : 

"  Provided  that  when  a  work  is  of  such  importance  to  the 
whole  of  the  area  that  the  cost  of  its  construction  and 
maintenance  may  reasonably  be  a  charge  upon  the  general 
revenue  of  the  Local  Authority,  the  Local  Authority  may  from 
time  to  time,  by  resolution  passed  at  a  meeting  specially 
summoned  for  the  purpose,  declare  such  work  to  be  a  '  general 
work,*  and  direct  that  the  cost  of  its  construction  and 
maintenance  shall  be  defrayed  out  of  the  general  revenues,  and 
shall  not  be  debited  to  the  separate  account  of  any  Division,  and 
such  expenditure  shall  be  so  defrayed  accordingly : 

"  Provided  also  that  unless  the  Local  Authority  has  directed 
that  any  part  of  the  expenditure  in  respect  of  salaries,  allowances, 
or  management  of  the  office  should  be  debited  to  any  separate 
account  as  hereinbefore  provided,  the  expenditure  in  respect  of 
all  salaries  and  allowances  and  the  management  of  the  office  of 
the  Local  Authority,  together  with  any  other  expenditure  as  to 
which  the  Local  Authority  may  from  time  to  time  by  resolution 
so  direct,  sliall  be  paid  out  of  the  general  revenues,  and  shall  not 
be  debited  to  the  separate  account  of  any  Division." 

This  concluding  provision  seems  to  refer  to  the  resolution 
mentioned  in  the  preceding  paragraph.  It  is  conceded  that  the 
words  "  as  hereinbefore  provided  "  refer  to  sec.  261  (par.  ii.). 

The  contention  of  the  relator  is,  in  substance,  that  these 
provisions  require  that  the  iinancial  affairs  of  the  several 
Divisions  shall  be  kept  entirely  distinct,  that  the  general  rates 
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raised  in  each  Division  shall  be  treated  as  a  separate  earmarked  H.  C.  of  A. 

fund,  out  of  which  the  cost  of  all  "  works  within  the  limits  of        ^ 

the  Divisions"   which   have  not  been  declared  general   works     buisbank 

under  the  first  proviso  is  to  be  paid,  with  the  consequence  that  ^^^^  Ck)DNoiL 

the  money  expended  upon  such  works  cannot  exceed  the  amount    Attornby- 

Gknkral  foe 
of  those  rates  and  the  endowment  upon  them,  and  that  the  general  Queensland. 

expenditure  of  the  Local  Authority  shall  be  apportioned  among  ^^^^  ^  j 
the  several  Divisions  and  debited  to  these  funds,  thus  further 
reducino:  the  amount  available  for  works  within  the  limits  of  the 
Divisions.  He  goes  still  further,  and  claims  that  each  Division  is 
entitled  to  have  any  balance  to  the  credit  of  its  fund  expended 
upon  works  within  the  limits  of  the  Division.  The  formal 
claim  made  and  allowed  by  the  judgment  appealed  from  is  a 
declaration  "  that  all  moneys  received  since  20th  April  1906  in 
respect  of  general  rates  levied  upon  the  rateable  lands  in  the 
several  Divisions  or  wards  of  the  defendants'  area,  and  all 
moneys  received  by  way  of  endowment  upon  such  rates,  after  all 
just  deductions  for  expenditure  in  respect  of  salaries,  allowances 
and  the  management  of  the  defendants'  office,  and  for  such  other 
expenditure  as  the  said  defendants  may  by  resolution  from  time 
to  time  properly  direct  to  be  paid  out  of  general  revenues,  shall 
be  expended  solely  upon  works  within  the  respective  limits  of 
the  several  Divisions  or  wards  in  respect  of  the  rateable  lands  of 
which  such  general  rates  shall  have  been  received."  I  do  not 
stop  to  inquire  what  is  meant  by  "  all  just  deductions,"  but  I 
assume  that  it  means  some  apportioned  share  of  general  expenses. 
I  may  say,  in  passing,  that  I  doubt  whether  the  judgment  as 
drawn  up  correctly  represents  the  opinion  of  the  learned  Chief 
Justice  as  expressed  by  him  when  delivering  judgment. 

Although  this  declaration  is  in  form  affirmative,  it  is  in  sul> 
stance  negative.  The  Court  has,  of  course,  no  jurisdiction  to 
compel  a  Local  Authority  to  expend  money  upon  works  which  it 
does  not  think  necessary.  So  read,  it  is  a  declaration  that  the 
Council  ought  not  to  apply  such  parts  of  the  Local  Fund  as  have 
been  derived  from  general  rates  to  any  purposes  but  those  speci- 
fied. Such  a  declaration  is,  prima  facie,  inconsistent  with  sec. 
192,  which  makes  the  whole  Local  Fund  available  for  payment  of 
all  expenses  incurred  in  carrying  the  Act  into  execution.     It  is, 
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H.  C.  OF  A.  however,  contended  that  it  is  justified  by  sec.  265.     The  argument 

Z™^       is  put  in  this  way : — The  section  says  that  "  save  as  hereinafter 

Brisbane    provided  "  all  moneys  expended  upon  works  within  the  limits  of 

CiTF  Council  ^  Division  shall  be  debited  to  the  account  of  that  Division.    It 

Vm 

Attorney-   then  says  that  tlie  Local  Authority  may  at  a  specially  summoned 
General  for  .  ,. 

Queensland,  meetincr  declare  such  a  work  to  be  a  *'  general  work,"  and  direct 

orifflthcj  ^^^^  ^'^^  ^^^^  ^^  ^^  construction  and  maintenance  shall  be 
"defrayed"  out  of  the  "general  revenues"  and  shall  not  be 
"  debited  "  to  the  separate  account  of  any  Division,  and  that  such 
expenditure  shall  be  so  defrayed  accordingly.  These  latter  words, 
it  is  said,  import  that  "  defraying  "  expenditure  out  of  a  fund  and 
"  debiting  "  it  to  the  fund  are  regarded  as  interchangeable  expres- 
sions, and  consequently  that  there  is  a  direction  that  the  cost  of 
such  works  shall  be  defrayed  out  of  the  separate  accounts,  which, 
it  is  said,  implies  a  prohibition  against  expending  upon  works  in 
a  Division  which  have  not  been  declared  "  general  works  "  (and 
which  I  will  call  "  ward  works  ")  any  greater  sum  than  is  stand- 
ing to  the  credit  of  the  account  of  the  Division  in  respect  of 
general  rates  and  endowment  upon  them.  A  change  of  language 
in  the  same  context  does  not,  however,  primarily  suggest  that  tlie 
words  are  synonymous,  but  rather  the  contrary.  Then  it  is  said 
that  the  direction  to  "  defray  "  the  cost  of  "  general  works  "  out 
of  the  general  revenues  would  on  any  other  construction  be  idle, 
because  sec.  192  has  already  made  the  same  provision.  This  is, 
perhaps,  true,  but  it  is  not  unusual  in  a  Statute  to  find  a  pro- 
vision repeated  by  way  of  emphasis  or  antithesis. 

At  the  first  argument  of  this  case  I  was  strongly  -^posed  to 
assent  to  this  contention,  and  to  think  that  the  relator  was 
entitled  to  a  declaration  that  the  moneys  expended  upon  works 
within  the  several  Divisions  should  not,  in  the  absence  of  such  a 
resolution  as  is  prescribed  in  the  first  proviso  ta  sec.  266,  exceed 
the  amounts  standing  to  the  credit  of  the  accounts  of  the  respec- 
tive Divisions.  Before  further  dealing  with  the  case  from  this 
point  of  view,  I  will  refer  to  the  other,  and,  indeed,  the  main 
point  of  the  relator's  contention,  which  is  that  the  "  separate  and 
distinct  accounts  "  of  the  moneys  received  in  respect  of  general 
rates  and  endowments  upon  them  should  be  debited  with  a  pro- 
portional part  of  the  expenditure  of  the  Local  Authority  for 
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purposes  other  than  ward  works.     In  the  first  place,  this  conten-  H'  C.  of  A. 

1008 

tion  is  in  direct  conflict  with  the  express  enactment  of  the  second       ^^^ 

proviso  that  unless  the  Local  Authority  has  directed  any  part  of     Brisbane 

the  expenditure  in  respect  of  salaries,  allowances,  or  management     ''^  Council 

to  be  "  debited  to  any  separate  account  as  hereinbefore  provided  "    Attorney 

•^       ^  .  ^  General  for 

such  expenditure,  together  with  any  other  expenditure  as  to  Queensland. 
which  the  Local  Authority  by  resolution  so  directs,  shall  be  paid  Griffith  c.j. 
out  of  the  general  revenues  and  "  shall  not  be  debited  to  the 
separate  account  of  any  Division."  The  words  "  hereinbefore 
provided  "  refer,  as  already  pointed  out,  to  sec.  261.  The  words 
"  any  separate  account  "  used  in  that  context  must  therefore  refer 
to  the  accounts  mentioned  in  that  section,  which  are  accounts  of 
moneys  raised  by  special  rates.  They  may  possibly  also  refer  to 
the  separate  accounts  of  the  Divisions,  but  I  do  not  think  so — 
possibly  also  to  the  accounts  referred  to  in  sees.  263  and  264. 
But,  in  the  absence  of  such  a  direction,  no  part  of  these  general 
expenses  can  be  debited  to  the  accounts  of  the  Divisions,  nor  does 
the  Act  contain  any  provisions  as  to  the  proportions  in  which 
they  should  be  charged  to  them.  When,  however,  the  legislature 
'ntended  that  any  particular  expense  or  share  of  expenses  should 
be  debited  to  particular  accounts  they  knew  how  to  express 
themselves  clearly,  as  is  shown  by  sees.  261,  264,  and  also  by 
Part  XVII.  of  the  Act,  which  contains  elaborate  provisions  for 
distributing  the  burden  of  general  expenses  of  Joint  Local 
Authorities  among  the  several  constituent  authorities.  Under 
these  circumstances  it  is  impossible  to  say  that  the  Act  contains 
"  express  provision "  charging  any  part  of  what  may  be  called 
general  expenses  to  the  separate  accounts  of  the  Divisions.  More- 
over,  if  the  separate  accounts  of  the  Divisions  were  intended  to 
be  debited  with  a  share  of  the  general  expenses,  it  would  mani-  . 
festly  be  necessary  that  the  general  receipts  of  the  Local 
Authority  from  sources  other  than  general  rates  should  also  be 
credited  to  the  same  accounts.  The  Act  is  absolutely  silent  on 
this  point.  I  am  therefore  compelled  to  the  conclusion  that  this 
contention  fails. 

I  return  to  the  contention  that,  at  any  rate,  sec.  265  limits  the 
maximum  expenditure  upon  ward  works  to  the  amount  standing 
to  the  credit  of  the  Division  in  respect  of  general  rates  and 

VOL.    V.  48 
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H.  C.  OF  A.  endowment.     In  this  connection  reference  was  made  to  sec.  210, 

^^^        par.  4,  which  provides  that  if  the  Local  Authority  has,  at  the 

Hrisbakb    beginning  of  any  year,  to  the  credit  of  the  Local  Fund  suflScient 

irY  Council  jj^Qugy  ^q  defray  all  its  probable  and  reasonable  expenses  for  the 

Attorn KT-  year,  the  Governor  in  Council  may  excuse  the  making  of  any 

''■BSfiRAlj  FOR 

(^Mteenslakd.  general  rate  for  the  year  either  in  respect  of  the  whole  area  or 
(;rifflth  ctf.  *^y  Division,  or  may  reduce  the  maximum  amount  of  any  rate  to 
be  levied  during  that  year ;  and  it  is  suggested  that  the  power  to 
excuse  from  making  a  general  rate  in  respect  of  a  Division 
indicates  an  intention  that  the  accounts  of  each  Division  should 
be  kept  separate  at  least  to  the  extent  contended  for.  The  pro- 
vision would,  no  doubt,  be  consistent  with  such  an  intention  if  it 
were  shown  by  other  provisions  of  the  Act,  but  the  general  efl'ect 
of  the  whole  paragraph  seems  to  me  to  tend  in  a  contrary  direc- 
tion. For,  if  such  a  separation  had  been  intended,  we  should 
expect  the  condition  of  the  exercise  of  the  excusing  power  in 
respect  of  a  Division  to  be  that  there  was  sufficient  money  at  the 
credit  of  the  account  of  the  Division  to  defray  all  proper  and 
reasonable  expenditure  charged  to  that  account,  whereas  the  cod- 
dition  relates  to  the  Local  Fund  as  a  whole,  to  which  fund  all 
such  expenses  are  to  be  charged  under  sec.  192. 

It  is  clear  that  upon  any  reasonable  construction  of  sec  265  it 
does  not  prohibit  the  expenditure  upon  ward  works  of  revenue 
received  from  sources  other  than  general  rates.  This  was  not, 
indeed,  disputed. 

Such  a  declaration  as  suggested  would  therefore  be  wrong.  At 
most  the  declaration  could  be  only  to  the  effect  that  the  expendi- 
ture upon  ward  works  in  any  Division  should  not  exceed  the 
amount  received  in  respect  of  general  rates  upon  land  in  the 
Division  (with  endowment  on  them)  together  with  such  further 
amount  as  did  not  exceed  the  residue  of  the  Local  Fund  after 
deducting  the  amounts  raised  by  general  rates  in  other  Divisions, 
or,  to  put  it  in  other  words,  that  the  Local  Authority  is  not 
entitled  to  expend  out  of  the  Local  Fund  upon  ward  works  in 
any  Division  such  a  sum  that  the  residue  of  the  Local  Fund  will 
be  less  than  the  total  amount  of  the  general  rates  raised  in  the 
other  Divisions.  In  the  case  of  the  appellants  the  revenue  from 
sources  other  than  rates  is  itself  more  than  the  total  amount  spent 
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on  ward  works  in  all  the  Divisions,  so  that  such  a  declaration    l^-  C.  op  A. 
would  be  idle — ^a  declaration  "  in  the  air/*  as  used  to  be  said.  ^^^ 

It  was  suggested  that  the  declaration  might  be  in  the  form     Brisbane 
that  the  appellants  are  not  entitled  to  expend  upon  ward  works  ^"^  CJou^clL 
in  any  Division  any  moneys  which  are  the  proceeds  of  general    Attorney. 

\  ...  (xKNKRAI.  FOR 

rates  in  any  other  Division.      But,  as  already  shown,  the  general  Qokens^and. 

rates  form  part  of  a  common  fund,  and  it  is  impossible  to  say    orfffltb  c.j. 

that  any  particular  expenditure  is  defrayed  out  of  them  rather 

than  out  of  any  other  part  of  the  fund.     The  second  declaration, 

which  I  have  described  as  idle,  would  therefore  be  the  only  one 

not  inconsistent  with  the  express  provisions  of  the  Statute.      It 

is  not  that  asked  for  by  the  relator,  and  there  is  no  suggestion 

that  the  defendants  have  proposed  to  do  anything  inconsistent 

with  it.      In  my  opinion  it  ought  not  to  be  made  in  this  action, 

even  if  it  would  correctly  declare  the  law. 

It  was  contended  that  the  concluding  part  of  sec.  265,  which 
allows  an  appeal  to  the  Governor  in  Council  against  a  resolution 
of  the  Local  Authority  declaring  a  ward  work  a  general  work, 
shows  that  the  provisions  of  the  section  were  intended  to  have 
some  greater  effect  than  the  mere  keeping  of  records  of  ward 
receipts  and  expenditure.  It  certainly  suggests  that  idea,  and  it 
may  be  that  the  whole  section  indicates  that  its  framers  had  an 
idea  of  establishing  a  system  of  separate  ward  funds.  But,  if 
they  had,  they  have  not  expressed  their  intentions  in  such  a 
manner  that  effect  can  be  given  to  them.  It  is,  however,  by  no 
means  clear  that  they  had  any  such  intention.  They  may  have 
deliberately  stopped  short  at  making  provision  for  records  of 
divisional  receipts  and  expenditure.  On  the  whole,  I  cannot  at 
present  find  any  sure  ground  on  which  to  rest  the  conclusion  that 
sec  265  cuts  down  the  absolute  discretion  of  the  Local  Authority 
as  to  expenditure  from  the  Local  Fund  given  in  express  terms  by 
sec  192. 

I  think,  therefore,  that  the  appeal  must  be  allowed. 

Barton  J.  During  the  argument  and  re-argument  of  this 
appeal  I  have  paid  close  attention  to  all  that  has  been  advanced 
in  support  of  the  plaintiff's  contentions  as  to  the  meaning  of  the 
several  enactments  relied  on,  and  as  to  the  bearing  of  the  facts. 
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H.  C.  OF  A.  The  case  is  a  difficult  one,  but  I  have  not  been  convinced,  as  I 

must  be  before  agreeing  to  any  declaration  in  his  favour,  that 

Brisbane    the  plaintiff  has  made  out  a  case  of  breach  of  the  requirements 

City  Council  jjj^pQgg^  by  the  Local  Avihoritiea  Act  1902  upon  the  defendant 

Attorney-   Council.     I   do  not   think  that  the  evidence  proves  that  the 
Genkral  op  .  ,  .     , 

Queensland.  Council  have  failed  to  keep  a  separate  and  distinct  account  of 

g][j^~j      the  moneys  received  in  the  several  Divisions  for  general  rat^ 
and  endowments,  or  that  they  have  failed  to  debit  to  each  such 
account  the  moneys  spent  on  works  within  the  Division  the 
subject  of  the  account.     Nor  is  it  established,  although  in  one 
instance  the  facts  were  consistent  with  the  assumption,  that  in 
the  period  under  review  they  have  expended  on  works  within 
any  Division  more  than  the  amount  of  the  general  rates  received 
by   them   in   respect   of   that   Division.      They  may  not  have 
expended  all  moneys  received  in  each  Division  for  general  rates 
and  endowments  solely  in  works  within  the  Division  in  respect 
of  which  they  have  been  received,  and  I  do  not  see  what  part  of 
the  Act  it  is  that  binds  them  to  do  so.     But  the  declaration, 
which,  by  the  way,  orders  them  to  expend  moneys  in  a  certain 
way  on  works  within  the  several  Divisions,  requires  inter  alia 
that,   before   doing  so,  all  just  deductions  shall   be   made  for 
expenditure  on  salaries,  allowances  and  the  management  of  the 
Council's  office.     It  is  here  that  a  serious  flaw  in  the  plaintiff's 
contention  appears.     If  it  were  possible  within  the  terms  of  the 
Act  to  make  the  declaration  in  question  w^ith  any  prospect  of 
its   proving   workable,  it  is  plain  that  the   "just   deductions" 
directed   must  be  made  from  the  several   divisional   accounts. 
But  then  how  are  they  to  be  made  ?     The  section,  in  tlie  second 
proviso,  prohibits  such  deductions  except  on  a  direction  of  the 
Local  Authority,  which  has  not  been  given.     Even  if  they  could 
be  made,  the  Act  is  silent  as  to  any  principle  on  which  the  sums 
deducted  could  be  apportioned  to  the  several  divisional  accounts. 
I  turn  to  the  claim  in  its  relation  to  the  first  proviso.     In  order 
that   the  plaintiff's  contention  may  admit  of  the  keeping  of  a 
series   of    divisional   accounts   which    would    represent    actual 
financial  facts,  it  is  necessary  that,  where  works  are  declared 
general  (see  first  proviso  to  sec.  265),  as  the  cost  of  their  construc- 
tion  and   maintenance   is   to  be   defrayed   out  of  the   federal 
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revennes,  a  corresponding  sum  should  be  deducted,  or  a  transfer  H.  0.  of  A. 

.  .  1908 

made,  from  the  amounts  at  credit  of   the  divisional  accounts.       v_^ 

Otherwise  those  accounts  will  show  sums  to  credit  far  exceeding     Brisbane 

the  actual  money  balances.    And  unless  such  deductions  could  be  ^'^^  Council 

made   from   the   divisional  accounts  and  credited  to  the  Local    ArroRNEr- 

General  for 

Fund  or  general  account,  that  fund  could  not  stand  the  stress  of  Queensland. 
the  continual  debits  for  construction  and  maintenance  without  BartoTj. 
corresponding  credits  to  meet  them.  If  the  general  rates  received 
are  to  be  imprisoned  in  the  divisional  accounts,  and  the  Local 
Fund  is  not  to  be  replenished  out  of  them,  how  can  that  fund 
remain  solvent  ?  The  proviso  says  that  "  the  cost  of  its  construc- 
tion and  maintenance  ....  shall  not  be  debited  to  the 
separate  account  of  any  Division  "  in  such  cases.  In  such  a  state 
of  the  law  the  passing  of  resolutions  within  the  proviso  would 
lead  either  to  an  entire  disorganization  of  accounts  or  to  financial 
disaster,  yet  the  section  and  the  rest  of  the  Act  are  alike  destitute 
of  any  provision  to  obviate  such  a  result,  easy  as  it  was  to  have 
devised  it  if  desired. 

It  appears  to  me  that  this  consideration  alone  shows  that  if  the 
legislature  intended  the  complete  "  financial  separation "  con- 
tended for  at  the  bar,  which  is  open  to  doubt,  they  have  not 
created  the  machinery  necessary  to  make  such  a  system  practic- 
able, and  it  is  not  the  office  of  the  Court  to  legislate  by  way  of 
supplying  the  machinery.  Nor  could  we  possibly  say  what 
machinery  the  legislature  would  itself  have  created. 

The  whole  section  appears  to  be  unworkable  as  a  means  of 
carrying  out  actual  financial  transactions.  The  framers  must 
have  had  in  view  as  a  minimum  the  giving  of  information  to 
ratepayers,  and  they  seem  to  have  meant  more.  But  the  section 
itself  as  it  stands  does  not  seem  to  be  capable  of  being  used  even 
for  accurate  book-keeping,  if  I  may  dare  venture  on  such  ground. 
It  is  not  unintelligible,  but,  in  my  judgment,  it  lacks  the 
machinery  which  alone  could  make  it  the  vehicle  of  an  efiective 
declaration.  It  seems  to  follow  that  the  section  does  not  operate 
to  cut  down  the  effect  of  sec.  192. 

It  has  been  suggested  that  the  plaintiff*  is  entitled  to  some 
relief  to  be  founded  on  the  defendants'  admission  and  contention 
in  paragraph  6  of  the  statement  of  defence.    Even  if  the  position 
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H..C.  OF  A.    they  assert  were  untenable,  it  has  no  real  relation  to  the  plaintiflf's 
claim  of  relief  as  it  stands,  and  I  do  not  see  that  it  gives  any 
Brisbank    basis  for  a  declaration  within  that  claim. 
City  Council      j  ^^  ^f  opinion  that  the  appeal  must  be  allowed. 

Attornev- 
Oeneral  for  1         1  • 

QuEENSLANu.      0*CoxNOR  J.     The  substantial  question  raised  by  this  apped 
oc3imorJ.    ^^  whether  the  Brisbane  City  Council  are  pix>hibited  by  the 
Statute  under  which  they  carry  on  their  functions  from  expend- 
ing any  portion  of  the  general  rates  collected  in  a  Division  on 
any  works  other  than  those  within  that  Division.     The  learned 
Chief  Justice  in  the  Court  below  held  that  they  were  so  pro- 
hibited, and  made  an  order  declaring  that  all  moneys  received  by 
the  Council  since  20th  April  1906,  in  respect  of  general  rates 
levied  upon  the  rateable  lands  in  the  several  Divisions  of  the 
area  under  their  control,  and  all  moneys  received  by  way  of 
endowment  on  such  rates  should  (after  certain  deductions  to 
which  I  shall  refer  later  on)  be  expended  solely  upon  works 
within  the  respective  limits  of  the  several  Divisions  in  respect  of 
the  rateable  lands  of  which  such  general  rates  shall  have  been 
received.     The  order  goes  on  to  direct  that  the  defendants  shall 
from  the  date  mentioned  keep  separate  and  distinct  accounts  for 
each  Division  in  accordance  with  the  provisions  of  the  Local 
Authorities  Act  1902,  so  as  to  show  the  amounts  from  time  to 
time  standing  to  the  credit  or  debit  of  the  said  Divisions  respec- 
tively.    Finally,  there  is  an  injunction  restraining  the  Council 
from  expending  or  directing  or  permitting  to  be  expended  any 
of  the  rates  before  described  contrary  to  their  duty  as  stated  in 
the  declaration.     The  powers  and  duties  of  the  Council  are  all  to 
be  found  within  the  four  comers  of  the  Local  Authointi^es  Act 
1902,  and  the  question  for  our  consideration  is  whether,  on  the 
true  construction  of  that  Statute,  there  is  any  justification  for  the 
order  or  for  any  part  of  it. 

Before  entering  upon  the  main  question  I  wish  to  refer  to 
some  subsidiary  matters  which  it  is  necessary  to  deal  w^ith.  The 
attempt  to  prove  that  the  accounts  were  not  kept  in  accordance 
with  the  Act  has,  I  think,  entirely  failed.  The  obligation  to 
keep  the  accounts  is  imposed  by  sec.  265.  All  the  particulars 
required  by  that  section  are  contained  in  the  accounts  in  evidence 
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before  na     The  accounts  of  each  year  have  been  completed  and   ^'  ^-  *^'  ^* 

closed  in  pursuance  of  the  audit  sections  of  the  Act.     The  relator 

complains  that  thej"  are  insufficient  because  they  do  not  in  each     Bbisbank 

year's  accounts  carry  on  the  balance  from  previous  years,  so  as  to  City  Council 

make  the  account  continuous.     I  can  find  in  the  Act  no  direction,    Attorney. 

General  fok 
express  or  implied,  that  the  accounts  are  to  be  so  kept.     In  the  Queensland. 

absence  of  express  direction  to  the  contrary,  the  Council  were,  in     o'Oonnor  j. 

my  opinion,  justified  in  treating  the  account  as  a  record  to  be 

made  and  completed  separately  of  each  year's  transactions,  and, 

in  so  far  as  the  judgment  appealed  from  directs  more  than  this 

to  be   done,  it  cannot  be  supported.     It  seems  to  have   been 

assumed  in  the  Court  below  that  the  appellants  had  expended 

and  intended  to  go  on  expending,  unless  restrained  by  order  of 

the  Court,  the  proceeds  of  general  rates  on  any  object  within  the 

scope  of  the  Act  without  recognizing  any  such  limitations  of 

their  powers  as  are  laid  down  in  the  judgment  now  under  appeal. 

There  was,  it  appears  to  me,  no  satisfactory  evidence  before  the 

Court  that  the  appellants  had  ever  in  fact  exceeded  their  powers 

even  as  so  limited.     But  the  Council  undoubtedly  did  take  up 

the  position  in  their  sixth  ground  of  defence,  and  they  have 

maintained  it  up  to  the  time  of  their  coming  before  this  Court, 

that  they  were  authorized  and  empowered  by  law,  as  and  when 

in  their  judgment   they   deemed   it   necessary,  to   expend  the 

moneys  received  by  them  from  time  to  time  in  receipt  of  general 

rates  upon  any  works  within  any  Division  of  their  area  without 

regard  to  the  actual  amount  of  general  rates  which  had  been 

received  by  them  in  respect  of  any  of  the  said  Divisions,  and 

that  they  had  from  time  to  time  duly  expended  the  moneys 

accordingly.     On  the  argument  before  us  Mr.  Lilley  did   not 

abandon  that  position,  although  he  contended  that  the  Council 

had  not  in  fact  expended  out  of  the  general  rates  on  works 

within  any  Division  more  than  the  amount  raised  by  general 

rates  in  that  Division.     It  seems  to  me,  therefore,  that  we  cannot 

decide  this  appeal  on  the  mere  question  of  fact  to  which  I  have 

alluded,  but  that  we  must  adjudicate  on  the  issue  of  law  raised 

by  the  defence,  namely,  whether  the  Council  does  or  does  not 

possess  the  powers  which  it  has  claimed  all  through  the  suit  the 

right  to  exercise. 
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H.  C.  OF  A.       Before  entering  upon  a  consideration  of  the  several  sections 

1908  . 

^^'        which  must  be  referred  to,  it  is  well  to  note  that  the  Act  took 

Brisbane    over  a  system  of  municipal  administration  authorized  under  a 

City  Council  j^^^g   ggj-j^g  ^f  Statutes,  and  which  had  been  in  operation  for 

Attorney,   many  years.     The  principle  of  that  system  was  not  the  union  for 

OSNBBiAIt  FOR  a        .     . 

Qdsibnsland.  general  purposes  of  Divisions  which  for  divisional  purposes  were 
o'Oonnor  J.  tinaucially  self-contained ;  on  the  contrary  it  was  the  establish- 
ment of  the  municipal  area  as  one  administrative  and  legal  entity, 
with  power,  if  necessary,  to  apply  the  financial  strength  of  the 
whole  area  in  carrying  out  necessary  works  in  any  portion  of  ii 
For  purposes  of  elections  and  of  convenient  administration  it  was 
subdivided  into  Divisions,  but,  except  in  the  case  of  the  exercise 
of  special  powers  or  in  the  administration  of  special  rates,  the 
Division  was  not  a  "  separate  financial  unit "  in  the  sense  in 
which  that  phrase  has  been  used  by  the  learned  Chief  Justice  in 
the  Court  below. 

It  was,  of  course,  open  to  the  legislature,  in  passing  the  com- 
prehensive enactment  under  consideration,  to  have  altered  tlie 
old  system  so  materially  as  to  have  erected  the  Divisions  into 
**  separate  financial  units."  Whether  they  have  done  so  or  not 
can  only  be  gathered  from  a  careful  consideration  of  tlie  Act 

Sec.  191  establishes  the  City  Fund,  or,  as  it  is  called  in  the  Act, 
the  "  Local  Fund,"  which  consists  of  (i.)  Rates  (not  being  Special- 
Rates  or  Tramway  Rates),  ferry  dues,  market  charges,  and  other 
dues,  fees,  and  charges  authorized  by  the  Act,  also  rents ; 
(ii.)  Moneys  received  by  the  Council  imder  any  grant  or  appropri- 
ation of  public  moneys,  unless  the  appropriating  Act  expresses  a 
contrary  intention  ;  (iii.)  all  other  moneys  which  the  Council  may 
receive  under  or  in  pursuance  of  the  Act  not  being  the  proceeds 
of  a  loan.  The  general  rates  thus  become  part  of  the  Local  Fund 
mixed  with  revenues  of  the  Council  from  many  other  sources. 
In  marked  contrast  to  the  elaborate  provisions  for  the  collection 
and  administration  of  special  rates,  there  is  no  provision  for 
keeping  a  separate  account  of  general  rates  as  distinguished  from 
the  other  items  that  go  to  make  up  the  Local  Fund.  Much  less  is 
there  any  provision  by  which  the  general  rates  of  one  Division 
are  to  be  earmarked  as  distinguishing  them  from  the  general 
rates  of  another  Division. 
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By  sec.  192  (2)  it  is  enacted  that  "  the  Local  Fund  shall  be   H.  C.  of  a. 

1908 

applied  by  the  Local  Autliority  towards   the   payment  of  all       ^^^ 

expenses  necessarily  incurred  in  carrying  this  Act  into  execution,     Brisbane 

and  in  doing  and  performing  any  acts  and  things  which  the  Local  ^  ukcil 

Authority  is  by  this  or  by  any  other  Act  empowered  or  required    Attorney- 
^  '^  .  .  General  for 

to  do   or  perform,    unless   this  or  such   Act  contains   express  Queensland. 

provision   charging  such  expenses  to  any  particular   Fund  or    oconnor  J. 
Account."      In  other  words,  the  Local  Fund  is  the  general  fund 
of  the  area  containing  its  general  revenues  and  applicable  to  its 
general  purposes  except  in  cases  where  there  is  express  statutory 
provision  to  the  contrary.      Expenditure  on  municipal  works  in 
any  Division   of   the    area  clearly  comes    within    the    words 
"expenses     necessarily     incurred    in    carrying    this    Act    into 
execution,"  and  by  the  terms  of  the  section  the  Local  Fund  into 
which  the  general  rates  have  been  paid  may  be  applied  in  pay- 
ment of  such  expenses  unless  there  is  express  statutory  provision 
"  charging   such   expenses  to  any  particular  Fund  or  Account." 
There  is  no  Statute  other  than  that  under  consideration  which 
bears  on  this  particular  question,  and  it  is  in  that  Act,  therefore, 
if  anywhere,  that  such  express  statutory  provision  is  to  be  found. 
Before   the  respondent  can  succeed  he  must  show  that  the 
Statute  contains  some  express  provision  charging  the  expenditure 
in  question  upon  some  Fund  or  Account  which  contains  only  the 
general  rates  of  the  Division  in  which  the  works  to  be  carried 
out  are  situated,  or  upon  some  fund  containing  such  general 
rates,  and   kept  on  a  system  which  will  earmark  the   general 
rates  of   each   Division.      It  must  be  admitted  that  there  is  no 
provision  expressly  directing  the  expenditure  on  works  in  each 
Division  to  be  defrayed  out  of  the  proceeds  of  the  general  rates 
collected  in  that  Division.     But  the   respondent   contends   that 
sec.  265,  when  properly  construed,  has  that  effect.     The  appellants, 
on  the  other  hand,  ask  us  to  view  that  section  as  merely  a 
direction  in  the  keeping  of  accounts,   and  contend  that  it  in  no 
^ay  cuts  down  the  authority  conferred  by  sec.  192  to  apply   the 
proceeds  of  general  rates  forming  part  of  the  Local  Fund  to 
works  in  any  Division  indiscriminately.      On   the   face   of   it 
sec.  265   deals   merely  with   accountancy.     It  directs  that  an 
account  shall  be  kept  of  the  general  rates  raised  in  each  Division, 
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H.  C.  OF  A.  and  that  all  moneys  expended  on  works  within  a  Division  shall 

1908.        j^  debited  to  the  account  of  the  Division.       Then  follow  the  two 

Brisbane    provisos  upon  which  the  respondent  relies.      The   first  enact* 

City  Codncil  that,  "  when  a  work  is  of  such  importance  to  the  whole  of  an  area 
Attorney-   that  the  cost  of  its  construction  and  maintenance  may  reasonably 

QuKExsi^AND.  be  a  charge  on  the  general  revenue  of  the  Local  Authority,  the 
o'Coii^r  J  I^^^^  Authority  may  from  time  to  time,  by  resolution  passed  at 
a  meeting  specially  summoned  for  the  purpose,  declare  such  work 
to  be  a  general  work,"  and  direct  that  the  cost  of  its  construction 
and  maintenance  shall  be  defrayed  out  of  the  general  revenues,, 
and  shall  not  be  debited  to  the  separate  account  of  any  Division, 
and  that  such  expenditure  shall  be  so  defrayed  accordingly.  The 
second  proviso,  dealing  with  expenditure  for  salaries,  allowances,, 
and  office  management,  enacts  that  unless  the  Local  Authority 
has  directed  that  any  part  of  such  expenditure  should  be  debited 
to  any  separate  account  "  as  hereinbefore  provided  "  (referring  to- 
the  power  conferred  by  sec.  261  to  make  an  apportionment  of 
office  expenses  as  part  of  the  cost  of  works  constructed  out  of 
special  rates)  the  expenditure  in  respect  of  salaries,  allowances, 
and  management  of  the  office  of  the  Local  Authority,  together 
with  any  other  expenditure  as  to  which  the  Local  Authority 
may  from  time  to  time  by  resolution  so  direct,  sliall  be  paid  out 
of  the  general  revenues,  and  shall  not  be  debited  to  the  separate 
account  of  any  Division. 

The  history  of  the  clause  may  be  usefully  considered.  The 
Valuation  and  Rating  Act  1890  is  one  of  many  Acts  whose 
provisions  have  been  repealed  by,  and  in  a  modified  form  embodied 
in,  the  Local  Authorities  Act  1902.  Sec.  34  of  the  former  Act 
provides  that,  where  the  amounts  of  general  rates  levied  in  the 
several  sub-divisions  of  a  District  are  not  the  same,  an  account 
shall  be  kept  in  each  such  sub-division  of  the  general  rates  raised 
in  that  sub-division  and  of  endowments  received  in  respect  of  such 
rates.  That  section  effiicted  nothing  beyond  compelling  the 
keeping  of  the  credit  side  of  a  separate  account  of  the  general 
rates  raised  in  each  Division,  and  it  applied  to  a  limited  class  of 
cases  only.  The  provisions  of  sec.  265  not  only  extend  the  obli- 
gation to  keep  the  account  to  the  Divisions  of  every  area,  but 
establish  also  a  debit  side  of  each  such  account  in  which  tlie 


5  C.L.R.]  OF   AUSTRALIA.  719^ 

moneys  expended  on  works  in  each  Division  are  to  be  charged  to   H-  C.  of  a. 
the  general  rates  account  of  that  Division.     On  the  face  of  the 
section  up  to  that  point  there  is  nothing  more  than  accountancy,     brisbank 
But  the  addition  of  the  debit  side  to  the  account  made  it  neces-  ^^'^^  Couxcn, 

la 

sary  to  make  some  provision  for  the  matters  which  are  dealt  with    Attorn ky- 
in  the  provisos  respectively.     It  would  be  obviously  unfair  that  Queenslakd. 
the  general  rates  of  a  Division  should  have  placed  to  their  debit     ^^.^j^,  j 
the  cost  of  a  work  which,  although  situated  within  the  limits  of 
the  Division,  was  for  the  general  benefit  of  the  whole  area. 

Again,  from  a  business  point  of  view  a  proportion  of  office 
expenses  would  be  properly  debited  to  a  Division  as  part  of  the 
cost  of  ca^h  work ;  in  the  case  of  works  paid  for  out  of  special 
rates  that  is  authorized  to  be  done  under  the  provisions  of  sec. 
261.  If  it  were  not  for  the  second  proviso  an  ambiguity  would 
have  arisen  as  to  whether  the  debits  to  be  charged  against  a 
Division  were  to  include  a  proportion  of  office  expenses,  and,  if  so, 
what  propoi-tion,  or,  if  not  specified  in  the  Act,  to  be  fixed  by 
what  authority.  The  proviso  makes  the  intention  of  the  legisla- 
ture plain  by  enacting  that,  except  where  the  expenditure  is 
out  of  special  rates  within  the  terms  of  sec.  261,  all  salaries, 
allowances,  and  expenses  of  office  management  shall  be  paid  out 
of  general  revenues  and  shall  not  be  debited  to  the  separate 
account  of  any  Division.  In  my  opinion,  therefore,  the  provisos 
deal  with  the  keeping  of  accounts  only,  and  in  no  way  cut  down 
the  power  given  by  sec.  192  of  applying  the  general  rates  as  part 
of  the  Local  Fund  in  the  general  administration  of  the  Act. 
Indeed.,  that  view  of  the  provisos  could  not,  I  think,  be  questioned 
were  it  not  that  in  both  of  them  the  expressions  are  used 
"  defrayed  out  of  the  general  revenues  "  and  "  paid  out  of  the 
general  revenues  "  as  correlative  to  the  expression  "  debited  to 
the  separate  account  of  any  Division."  The  argument  is  that  the 
phrase  "debited  to,"  having  been  used  in  the  provisos  in  the 
sense,  as  it  is  contended,  of  "  paid  out  of  "  or  "  defrayed  from," 
must  be  taken  to  have  the  same  meaning  in  the  earlier  part  of 
the  section,  and  that  the  second  paragraph  of  the  section  must 
therefore  be  read  as  if  the  words  were  "  all  moneys  expended 
upon  works  within  the  limits  of  a  Division  shall  be  defrayed  out 
of  the  funds  of  that  Division." 


720  HIGH   COURT  [1908. 

H.  C.  OF  A.       The  provisos  are  no  doubt  clumsily  drawn.      There  was  no 

*        necessity  to  direct  that  tlie  cost  of  the  general  works  referred  to 

Brisbane    ^^  the  first  proviso,  or  of  the  office  expenses  mentioned  in  the 

City  Council  second   proviso,   sliould  be   defrayed  out  of   general   revenues. 
Attorney-   That  direction  had  already  been  given  by  sec  192,  and  such  a 

Queensland,  provision  would  ordinarily  be  out  of  place  in  a  section  which  is 
o  Connor  J  concemcd  with  account  keeping.  It  may  be  it  was  deemed 
necessary  for  more  abundant  caution  to  repeat  the  direction  so 
as  to  remove  any  ambiguity  that  might  arise  on  a  comparison  of 
the  sections  relating  to  the  general  accounts  kept  for  **  special 
rates  "  and  "  separate  rates  "  with  that  under  consideration.  Or 
it  may  be  tliat  the  expressions  to  which  I  am  refen-ing  were  mere 
surplusage. 

The  general  rule  of  interpretation,  no  doubt,  is  that  a  meaning 
must  be  given,  if  possible,  to  every  word  of  a  Statute.  As 
Lord  Broxighaiyi  said  in  AiLchterarder,  Presbytery  of  v.  Lord 
Kinnoull  (1)  in  a  passage  quoted  in  Hai'dcdstle  (Craies)  on 
StahUory  Laiv,  4th  ed.,  at  p.  102: — "A  Statute  is  never  supposed 
to  use  words  without  a  meaning.*'  Courts  will,  however,  when 
necessary,  take  cognizance  of  the  fact  that  the  legislature  does 
sometimes  repeat  itself,  and  does  not  always  convey  its  meaning 
in  the  style  of  literary  perfection.  Some  expressions  of  judicial 
opinion  collected  on  page  101  of  HaixLcastles  work  from  which  I 
have  just  quoted  are  worthy  of  consideration  in  this  connection : — 
"  '  It  may  not  always  be  possible,*  said  Jessel  M.R,  in  Yorlcstare 
Insurance  Co.  v.  Clayton  (2)  *  to  give  a  meaning  to  every  word 
used  in  an  Act  of  Parliament,*  and  many  instances  may  be  found 
of  provisions  put  into  Statutes  merely  by  way  of  precaution. 
*  Nor  is  surplusage,  or  even  tautology,  wholly  unknown  in  the 
language  of  the  legislature.*  (Iticome  Tax  Commissioners  v. 
Pemsel  («3) ).  *  A  Statute,*  said  Lord  BraiLgham  in  Aiichterarder 
V.  Lord  Kinnoidl  (1)  *  is  always  allowed  the  privilege  of  using 
words  not  absolutely  necessary.*  And  in  Income  Tax  Coynmis- 
sioners  v.  Penisel  (4),  Lord  Macnaghten  pointed  out  (3)  that  'it 
is  not  so  very  uncommon  in  an  Act  of  Parliament  to  find  special 

(1)  6  CI.  &  F.,  646,  at  p.  686.  Lord  Macnaghten. 

(2)  8  Q.B.D.,  421,  at  p.  424.  (4)  (1891)  A.C.,  532. 

(3)  (1S91)  A.C.,  532,  at  p.  589,  per 
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exemptions  which  are  ah*eady  covered  by  a  general  exemption/   H-  C.  of  A. 
And  Lord  HeraclieU  pointed  out  (1)  that  *  such  specific  exemptions       ,__*, 
are  often  introduced  ex  "inajori  cauteld  to  quiet  the  fears  of  those     Brisbane 
whose  interests  are  engaged  or  sympathies  aroused  in  favour  of  ^"^  Council 
some   particular  institution,  and  who  are  apprehensive  that   it    Attornky- 
may  not  be  held  to  fall  within  a  general  exemption  *."  q  deknsland. 

It  may  be  admitted  that  the  expressions  relied  on  by  tlie  O'Connor  j. 
respondent  are  capable  of  the  meaning  he  seeks  to  attach  to 
them,  and  that  it  is  grammatically  possible  to  construe  the 
whole  section  as  he  contends  it  should  be  construed.  But, 
putting  the  argument  most  strongly  in  his  favour,  the  utmost 
tliat  can  be  said  is  that  the  expressions  relied  on  by  him  are 
ambiguous.  Under  the  circumstances  the  Court  must  ascertain 
the  sense  in  which  the  legislature  intended  to  use  them  by  a 
consideration  of  the  context  in  which  they  are  found,  the  other 
sections  of  the  Act,  its  scope  and  purpose  as  gathered  from  its 
provisions. 

In  addition  to  the  provisos  already  referred  to,  the  respondent 
relies  upon  two  other  portions  of  the  Act — sub-sec.  4  of  sec.  210 
and  the  concluding  paragraph  of  sec.  265.  The  former  of 
these  makes,  in  my  opinion,  against  his  contention.  It  provides 
that  if  the  Local  Authority  has  at  the  beginning  of  any 
year  to  the  credit  of  the  Local  Fund  sufficient  money  to  defray 
"  all  its  probable  and  reasonable  expenses  for  that  year "  the 
Governor  in  Council  may  excuse  it  from  making  any  general 
rate  during  that  year  in  respect  of  the  whole  area  or  any 
Division  thereof.  The  argument  is  that,  because  the  Governor 
is  empowered  to  excuse  the  making  of  a  general  rate  for  the 
yeA  in  respect  of  any  Division,  it  indicates  that  within  the 
contemplation  of  the  section  Divisions  are  intended  to  be 
financially  independent.  If  the  condition  precedent  necessary 
for  calling  the  power  into  operation  were  that  there  should  be 
to  the  credit  of  the  Local  Fund  in  respect  of  any  Division 
sufficient  money  to  defray  all  the  probable  and  reasonable 
expenses  of  that  Division  for  the  year,  there  would  be  some  force 
in  the  argument.  But  the  condition  precedent  is  not  that :  it  is 
necessary  that  there  should  be  sufficient  money  to  the  credit  of 

(I)  (1891)  A.C.,  532,  at  p.  574. 
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H.  c.  or  A.  the   Local  Fund   tx)  defray  the  year's  expenses   of  the   whole 

area  before  any  Division  of  it  can  be  relieved  from  a  year  s  rates 

Bkisbank    by  action  of  the  Governor  in  Council,  which  would  rather  tend 

City  Council  ^  sI^qw  that  the  financial  unity  of  the  whole  area,  rather  than 

Attorney-   the  financial  independence  of  any  Division,  was  wdthin  the  con- 

<JKN£RAL  FOR  ... 

i^utENShAND.  templation  of  the  legislature  when  the  section  was  passed.  The 
O'Connor  J  respondent  8  contention  gets  more  aid  from  the  last  paragraph  of 
sec.  2G5.  It  certainly  does  seem  to  create  somewhat  weighty 
machinery  for  dealing  with  what  is  merely  a  matter  of  accounts. 
On  the  other  hand,  on  its  face  it  is  quite  consistent  with  the  rest 
of  the  section  regarded  as  an  accountancy  section  only,  and  is 
entirely  in  aid  of  a  vigilant  control  of  the  accounts  of  each 
Division  by  the  ratepayers  interested.  After  a  careful 
examination  of  the  respondent's  contention  in  the  light  of  all 
these  considerations,  I  find  myself  unable  to  arrive  at  the 
conclusion  that  sec  265  does  anything  more  than  direct  the 
keeping  of  accounts  for  each  Division  showing  on  the  credit  side 
the  amount  of  general  rates  levied  in  each  Division,  and  the 
■endowments  received  by  the  Local  Authority  in  respect  thereof, 
and  showing  on  the  debit  side  all  moneys  expended  on  works 
within  the  Division  which  do  not  come  w^ithin  the  exception  of 
the  first  proviso. 

In  stating  my  reasons  for  that  conclusion  I  do  not  think  it 

necessary  to  do  more  than  refer  in  general  terms  to  the  sections 

bearing  on  the  questions  which  I  have  already  dealt  with  in 

•detail.     The  Act  lays  down  in  outline  a  complete   system  of 

finance,  a  prominent  feature  of  which  is  the  difference  between 

the  collection,  expenditure,  and  accounting  for,  general  rates  and 

special  rates.     The  former,  as  I  have  already  pointed  out,  are 

paid  into  the  general  fund  of  the  Local  Authority  where  they 

become  mixed  indistinguishably  with  revenue  from  other  sources, 

there  being  no  direction  to  separate,  or  machinery  provided  for 

^separating  them  from  any  other  form  of  revenue  in  the  Local 

Fund.     Further,  there  is  no  provision  of  the  Act,  unless  sec.  265 

-J nay   be   so  construed,  which   recognizes  the  existence  of  the 

■general  rates  'of  the  area,   much   less  the   general   rates  of  a 

Division,  as  a  separate  fund,  or  as  a  sepai-ate  account  in  the 

general  fund,  out  of  which  any  particular  class  of  payments  are 


5  C.L.R.]  OF  AUSTRALIA.  723 

to  be  made.     As  to  special  rates,  on  tlie  contrary,  there  are  a  ^'  ^-  ^'  ^' 

namber  of  provisions  from  sec.  261  onward  dealing  with  every       ^ '^ 

kind  of  special  rate,  and  there  are  others  placing  the  financial  Crisbanr 

administration  of  such  services  as  gas,  electricity,  and   water  "^  ^odkoil 

supply,  on  the  same  footing.     In  all  these  cases  there  are  express  Attorney- 

^'^Z  °  OkNERAL  FOR 

directions  that  a  special  account  shall  be  kept  of  the  proceeds  of  Qukknsland. 
the  rate  or  special  service,  that  all  expenditure  for  the  special  o'Connor  j. 
purpose  for  which  the  rate  has  been  raised  shall  be  defrayed  out 
of  and  charged  to  that  account,  and,  what  is  more  important  to 
the  question  now  under  consideration,  there  is  in  every  case  a 
provision  that  the  proceeds  of  the  special  mte  shall  be  applied  to 
the  purposes  for  which  the  rate  has  been  raised,  and  to  no  other 
purposes. 

One  might  reasonably  anticipate  that,  if  the  legislature  had 
intended  to  constitute  the  general  rates  levied  in  each  Division 
as  a  separate  fund  available  only  for  expenditure  on  the  works 
of  that  Division,  it  would  have  used  language  express  and 
definite  to  bring  about  so  important  a  change  in  the  law,  and 
that,  having  regard  to  the  elaborate  provisions  as  to  the  adminis- 
tration of  the  separate  funds  created  for  the  purposes  of  special 
rates,  it  would  have  provided,  at  least  in  outline,  the  necessary 
machinery  for  carrying  the  change  into  effect. 

Consider  also  the  impossibility  of  carrying  out  effectively  a 
system  of  Divisions  financially  independent  under  the  scheme  of 
administration  which  the  Act  has  provided.  It  is  admitted 
by  the  respondent  that  the  financial  independence  of  the  Division 
extends  only  to  the  proceeds  of  general  ratea  There  is  nothing 
to  prevent  the  general  revenues  of  the  Local  Fund  from  other 
sources  from  being  expended  on  any  Division,  and  to  any  amount 
which  the  Local  Authority  thinks  fit  to  authorize.  But  where  a 
divisional  work  is  paid  for  out  of  the  Local  Fund  there  is  no 
method  expressly  or  impliedly  directed  to  be  followed  which 
would  enable  the  proportion  of  the  payment  which  comes  from 
general  rates  to  be  separated  from  the  proportion  v/hich  comes 
from  other  sources  of  general  revenue  ;  much  less  are  there  means 
provided  by  which  the  proportion  of  the  payment  which  came 
from  the  general  rates  levied  in  the  Division  in  which  the  work 
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H.  C.  OF  A.  was  being  carried  out  could  be  separated  from  the  proportion 

which  came  from  the  general  rates  of  other  Divisions. 
Brisbane        Again,  it  must  be  admitted  that,  if  the  cost  of  a  work  is  to  be 

City  Cocncil  charged  against  the  funds  of  a  Division,  it  would  be  fair  and  in 
Attornky-   accordance  with  ordinary  business  methods  to  debit  the  fund 

Queensland,  with  a  proportion  of  general  office  expenses  in  respect  of  the 
O'Connor  J  work.  Indeed  the  relator  s  claim  and  tlie  judgment  under  appeal 
following  the  form  of  the  claim  purport  to  apportion  a  share  of 
the  expenses  to  each  Division.  It  is  expressly  provided  that  that 
apportionment  may  be  made  by  the  Local  Authority  in  the  case 
of  work  charged  to  a  special  fund.  But  in  regard  to  general 
rates,  not  only  is  there  no  power  to  make  any  such  apportion- 
ment, but  sec.  265  expressly  prohibits  it  in  any  case  except  where 
the  apportionment  has  been  made  under  sec.  261  in  the  case  of. 
expenditure  out  of  special  rates.  Having  regard  to  these  con- 
siderations I  have  come  to  the  conclusion  that  the  interpretation 
which  the  respondent  seeks  to  put  upon  sec  265  is  inconsistent 
with  many  sections  of  the  Act,  and  with  its  whole  scheme  of 
financial  administration.  The  appellants*  interpretation,  on  the 
other  hand,  treating  the  section  as  dealing  with  accountancy  only, 
is  consistent  with  every  provision  of  the  Act,  and  is  that  which  I 
think  must  be  adopted.  That  being  so,  there  is  nothing  in  sec. 
265  which  cuts  down  the  power  given  to  the  Council  by  sec.  192 
of  applying  general  rates  as  part  of  the  Local  Fund  in  the  carry- 
ing out  according  to  their  own  discretion  of  any  works  which  the 
Act  authorizes.  I  am,  therefore,  of  opinion  that  the  Act  on  its 
true  construction  does  not  support  the  view  of  the  law  taken  by 
the  learned  Chief  Justice  in  the  Court  below,  and  that  this  appeal 
must  be  allowed  and  the  judgment  appealed  against  set  aside. 

Isaacs  J.  I  regret  to  find  myself  unable  to  concur  in  the 
opinion  of  my  learned  brethren  upon  the  main  question  of  this 
case,  but,  although  sec.  265  of  the  Local  Authorities  Act  1902  is 
not  so  clearly  and  definitely  expressed  as  it  might  have  been,  I 
cannot  say  I  have  any  real  doubt  as  to  its  meaning.  The  matter 
becomes  even  plainer  to  me  when  the  course  of  previous  legisla- 
tion is  followed. 

In  1878  a  Local  Govemvient  Act  was  passed  which  related  to 
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MuDicipalities ;  and  in  1887  a  further  Act  was  passed,  the  Divi-  ^-  ^'  ^'  A. 

sional  Boa.rda  Act,  which  dealt  with  local  government  of  Districts       , '^ 

outside  the  boundaries  of  Municipalities.     Under  both  Acts  pro-  Brisbane 

vision  was  made  which  enabled  a  local  governing  body  to  receive  '^  Council 

ordinary  revenue  and  other  revenue,  or,  in  other  words,  special    Attorney- 
•^  ^  General  for 

revenue.  Queensland. 

Ordinary  revenue  was  defined  by  sec.  175  of  the  first  Statute,  i^^i, 
and  sec.  189  of  the  second,  and  included  general  rates.  The 
ordinary  revenue,  and  therefore  the  general  rates,  were  in  each 
case  carried  to  a  fund,  called  respectively  the  Municipal  Fund, 
and  the  Divisional  Fund,  and  out  of  this  fund  the  local  body 
could  pay  everything  in  the  nature  of  expense  it  incurred, 
whether  the  expense  so  incurred  was  for  the  general  benefit,  or 
for  the  special  or  exclusive  benefit  of  some  particular  portion  of 
the  area. 

All  rate  revenues  were  treated  as  general  revenues  of  the  local 
body,  that  is,  they  were  the  contributions  to  and  the  property  of 
the  Corporation  as  a  whole  ;  and  once  contributed,  no  separate- 
ness  of  interest  in  these  rates  was  recognized  as  between  various 
parts  of  the  area. 

This  unity  of  interest  was  preserved  even  as  to  the  making  of 
the  rates,  because,  by  sec.  187  of  the  first  Act  and  sec.  191  of  the 
second,  the  general  rates  were  to  be  made  equally  upon  all  rate- 
able property  within  the  municipal  district  or  the  Division  as 
the  ease  might  be.  Up  to  1890  no  separate  account  for  any 
portions  of  the  area  in  respect  of  general  rates  was  required  to 
be  kept  under  either  Act  whether  the  area  was  divided  or  not. 

In  1890  there  was  passed  the  Valnation  and  Rating  Act 
which  commenced  to  recognize  some  diversity  of  treatment 
between  parts  of  a  divided  area.  Sec.  31  provided  as  follows  : — 
"  When  a  District  is  subdivided  the  amounts  of  the  General  Rates 
made  and  levied  upon  the  rateable  land  in  the  several  subdivisions 
need  not  be  the  same,  but  every  General  Rate  made  and  levied  in 
respect  of  a  subdivision  shall  be  made  and  levied  equally  upon  all 
rateable  land  within  the  subdivision."  Sec.  34  was  in  the  follow- 
ing terms : — "  When  the  amounts  of  the  General  Rates  levied 
upon  the  rateable  land  in  the  several  subdivisions  of  a  District 
are  not  the  same,  the  Local  Authority  shall  keep  a  separate  and 

VOL.  V.  49 
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H.  C.  OF  A.  distinct  account  of  all  moneys  received  in  respect  of  such  Bates 

1008. 

for  each  subdivision,  and  of  all  moneys  received  by  the  Local 

Brisbane    Authority  by  way  of  endowment  upon  such  Rates  respectively,  so 

City  Council  ^j^^^  ^j^^  moneys  so  received  shall  be  credited  to  the  sameaccoonts 

Attorney-   ^s  the  Rates  in  respect  of  which  they  were  respectively  received." 
General  por  .  "^    .  "^  . 

Queensland.      So  that  it  was  not  in  every  case  of  a  subdivided  area  that  this 

immmj.  separate  and  distinct  account  of  general  rates  was  required,  but 
only  where  a  differentiation  of  rates  took  place.  There  was  no 
consequence  expressly  declared  to  follow  from  the  credit  given  to 
the  subdi visional  account.  Sec  175  of  the  one  Act  and  sec.  189 
of  the  other  still  remained  unqualified,  and  under  these,  notwith- 
standing the  1890  Act,  all  expenditure  for  works  was  still 
payable  indiscriminately  out  of  the  ordinary  revenue  and  without 
reference  to  its  source.  Sec.  34  of  the  1890  Act  seems  to  have 
been  inserted  merely  to  ensure  a  standing  i*ecord  of  actual 
differentiation  and  the  result  of  it. 

The  legislature  by  the  Act  of  1890,  apparently  seeing  that  the 
invariable  uniformity  in  rating  up  to  that  time  led  sometimes  to 
unfairness  or  hardship,  sought  to  remedy  it  by  giving  the  local 
body  power  to  coiTcct  it  by  differential  rating  where  necessary, 
and  compelling  it  to  record  the  result  of  the  differentiation  so  as 
to  leave  it  always  open  to  consideration  with  reference  to  its 
retention,  modification  or  abolition.  The  possible  difference  in 
rating  was  thought  sufficient  to  meet  inequalities  of  situation  or 
requirements. 

So  the  matter  stood  between  1878  and  1902.  In  the  last 
mentioned  year,  however,  a  marked  change  was  adopted  by  Par- 
liament in  the  language  of  its  legislation. 

It  then  gave  express  directions  the  nature  and  effect  of  which 
we  have  now  to  determine.  They  appear  to  me  to  be  unmistake- 
able,  and  to  amount  to  a  plain  departure  in  policy  and  principle. 

The  Local  Authorities  Act  1902  is  entitled  "  An  Act  to  consoli- 
date and  amend  the  laws  relating  to  Local  Authorities."  It 
repealed  the  Acts  of  1878,  1887,  and  1890,  with  others,  and 
brought  all  Local  Authorities  under  the  same  enactment. 

Sec.  191  defines  ordinary  revenue  of  a  municipality  very  much 
as  before.  Sec.  192  provides  that  ordinary  revenue  (which 
includes  general   rates)  "  shall  be  carried  to  the  account  of  a 
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Fund,"  which,  speaking. generally,  is  the  Local  Fund.     The  Local  H.  C.  o»  A. 
Fund  is  nothing  more  than  the  sum  total  of  the  ordinary  revenues 
of  the  municipality,  and  these  are  to  be  carried  to  an  account,     Brisbane 
called  in  this  case  the  «  City  Fund,"  ^"^  ^'''''*''''' 


Sec.  192  goes  on  to  provide   that  the  Local   Fund   is  to   be  ,  ArroRKEy- 
.**  _  ^  General  for 

applied,  briefly  speaking,  towards  the  payment   of  all   lawful  Queensland. 
expenses  incurred  by  the  Local  Authority,  of  every  description,      igaa,<s9j. 
but  subject  to  the  all  important  qualification  expressed  in  the 
words  "  unless  this  or  such  other  (that  is,  another)  Act  contains 
express  jyrovision  cJiarging  such  sums  to  any  particular  Fund 
or  Account" 

This  was  an  inroad  for  the  first  time  in  the  history  of  muni- 
cipal legislation  made  into  the  universality  of  the  power  of  the 
Local  Authority  to  pay  expenditure  indiscriminately  out  of  the 
ordinary  revenues. 

We  have,  therefore,  to  see  what  this  Act  contains  whereby 
express  provision  is  made  charging  expenditure  to  some  particular 
fund  or  account,  because  what  is  so  directed  to  he  charged  cannot 
be  paid  under  the  authority  of  sec,  192,  and,  if  payable  out  of  the 
ordinaiy  revenue  at  all,  must  be  so  payable  under  and  in  accord- 
ance with  some  otlier  statutory  provision. 

Sees.  261  to  265  are  a  cluster  of  sections  dealing  with  separate 
accounts,  and  under  the  heading  "  Separate  Accounts."  Before  • 
examining  these  sections,  attention  may  be  drawn  to  sec.  251,  in 
the  same  part  of  the  Act,  which  concerns  Accounts  and  Audit 
That  section  provides  that  books  are  to  be  kept,  and  true  and 
regular  accounts  are  to  be  entered  therein  of  all  sums  of  money 
received  and  paid  on  account  of  the  Local  Authority,  and  of  the 
several  purposes  for  which  they  are  received  and  paid.  It  directs 
that  "  every  Local  Authority  shall  cause  the  accounts  to  be 
balanced  once  at  least  in  every  month."  The  accounts  then  are 
to  be  true,  they  are  to  be  regular,  that  is,  the  necessary  entries 
are  to  be  regularly  made,  and  they  are  to  be  balanced  at  least 
once  a  month  so  that  the  exact  state  of  each  account  may  appear 
on  inspection. 

Turning  now  to  the  cluster  referred  to,  one  general  observation 
is  desirable.  Substituting  the  appropriate  heading,  the  words  of 
Lord  Collins  in  delivering  the  judgment  of  the  Privy  Council  in 
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H.  C.  OF  A.  the  Toronto  Corporation  v.  Toronto  Railway  (1)  are  exactly  in 

point  with  reference  to  sea  265.     His  Lordship   said: — ^"Tbis 

Brisbane    clause  is  the  last  of  a  fasciculus,  of  which  the  heading  is  '  Track, 

City  Council  ^^^  ^^^  Railways/  and,  as  was  held  in  Hammers^nith  Railway 

Attorney-   Co.  v.  Brand  (2),  such  a  headins:  is  to  be  regarded  as  ffivinff  the 

Qukbnsland.  key  to  the  interpretation  of  the  clauses  ranged  under  it,  unless 

^^l^j       the  wording  is  inconsistent  with  such  interpretation." 

This  leads  to  the  prirnA  facie  presumption  that  the  account 
mentioned  in  sec.  265  is  a  separate  account  in  the  same  sense  as 
those  mentioned  in  the  other  sections  of  the  group,  though  the 
restrictions  on  the  application  of  the  moneys  in  each  account  are 
different. 

Reading  the  enactment  itself,  sec.  261  requires  a  separate  and 
distinct  account  of  special  and  separate  rates  &c.,  and  the  exclu- 
sive application  of  the  moneys  raised  by  them  to  the  proper 
purposes.  Sec  262  provides  specifically  as  to  special  i*ates  for 
gas,  electricity  and  power  works.  Sec.  263  requires  a  separate 
and  distinct  account  of  revenue  for  waterworks,  although,  where 
not  the  produce  of  a  separate  rate,  that  revenue  is,  by  sec.  191, 
part  of  the  Local  Fund ;  and  sec.  264  provides  for  separate 
accounts  as  to  loans.  The  last  of  the  series  is  sec.  265.  The  first 
paragraph  of  this  section  is  based  upon  sec.  34  of  the  Act  of  1890, 
but  with  important  and  striking  differences.  Its  opening  words 
make  the  section  applicable  to  all  cases  where  an  area  is  divided, 
and,  unlike  its  prototype,  it  applies  in  such  cases  without  excep- 
tion to  all  general  rates,  whether  equal  or  differential.  In  every 
case,  that  is,  in  every  case  of  a  divided  area,  a  separate  and 
distinct  account  is  to  be  .kept  of  general  rates  levied  in  the 
several  divisions.  There  cannot  be  any  doubt  that  this  is  a 
"  particular  account  "  within  the  meaning  of  sec.  192.  The  main 
problem  is,  does  sec  265  make  provision  charging  the  expense  of 
divisional  works  to  that  separate  account  ? 

Not  only  is  the  first  paragraph  of  sec.  265  enlarged  in  its 
Operation,  but  the  remainder  of  the  section  is  entirely  novel.  The 
second  paragraph  is  in  these  terms : — "  And  save  as  hereinafter 
provided  all  moneys  expended  upon  works  within  the  limits  of 
a  Division  shall  be  debited  to  the  account  of  that  Division." 

(1)  (1907)  A.C.,  315,  at  p.  324.  (2)  L.B.  4  H.L.,  171. 
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Much  of  the  present  controversy  turns  on  the  true  meaning  of  ^-  C-  ^^  ^* 

that  provision.     The  appellants  contend  that  it  is  a  mere  book- 

keeping  provision — that  it  has  no  practical  effect,  and  is  not     Beisbank 

intended  to  have  any.      They  say,  in  short,  that  the  Council  has  ^"^  Council 

only  to  enter  on  the  credit  side  of  the  account  of  the  Division    Attornky- 

.,-.-,  Gkneral  fob 

the  amount  received  from  it  for  the  general  rates,  and  on  the  Queensland. 

debit  side  the  sum,  whether  exceeding  that  amount  or  not,  spent      i^j^]^. 

on  works   in  that  Division,  and    then   the   provision   is   fully 

complied  with.     They  maintain,  too,  that  general  rates  can  be 

lawfully  spent  on  divisional  works  exceeding  the  amount  to  the 

credit  of  the  Division,  even  without  the  resolution  and  direction 

mentioned  in  the  next  paragraph  of  the  section.     Of  course  that 

reduces  the  rest  of  the  section  to  a  nullity,  and  the  provision  just 

quoted  is  at  best  a  useless  formality. 

The  other  construction  is  that  given  to  it  by  one  branch — the 
main  branch — of  the  argument  of  counsel  for  the  respondent. 
He  says,  in  effect,  that  the  second  paragraph  of  sec.  265  is  one  of 
the  cases  referred  to  in  the  qualifying  passage  beginning 
"unless "  in  sec.  192,  and  therefore  there  is  no  power  under  sec. 
192  to  pay  for  works  within  the  limit  of  the  Division.  This 
view  is,  to  my  mind,  supported  by  the  words  of  the  second 
paragraph  of  sec.  365  even  without  more.  There  is  no  difference 
between  the  expression  "  charged  to"  an  account  in  sec.  192  and 
"  debited  to  "  the  account  in  sec.  265,  and  therefore  it  appears  to 
me  that  this  particular  class  of  expenditure  is  in  any  case 
outside  the  authority  of  sec.  192.  If  so,  where  is  the  authority 
to  pay  for  divisional  works  out  of  general  rates  not  being  the 
general  rates  contributed  by  that  Division  ?  As  far  as  I  can  see, 
that  authority  is  contained  in  sec.  265,  and  only  in  compliance 
with  the  conditions  there  laid  down. 

Whatever  doubt  I  might  otherwise  entertain  as  to  the  true 
meaning  of  the  second  paragraph,  if  the  section  ended  there,  is 
set  at  rest  by  the  first  proviso,  which  reads  thus : — "  Provided 
that  when  a  work  is  of  such  importance  to  the  whole  of  the 
area  that  the  cost  of  its  construction  and  maintenance  may 
reasonably  be  a  cha/rge  upon  the  general  revenue  of  the  Local 
Authority,  the  Local  Authority  may  from  time  to  time,  by 
resolution  passed  at  a  meeting  specially  summoned    for    the 
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H.  C.  ofA.   purpose,  declare  such  work  to  be  a  'general  work,*  and  direct 

that   the   cost  of   its   construction    and   maintenance   shall   be 
' — ' — ' 
BBfSBANK    defrayed  out  of  the  general  revenues,  and  shall  not  be  debited  to 

City  Council  ^j^^  separate  account  of  any  Division,  and  such  expenditui-e  shall 

Attoknky-   be  so  defrayed  accordingly." 
General  for       tl,       n  y  ...  ... 

Queensland.      My   first  observation  on  this  proviso  is  that  the  expression 

ismoTj  *  gc^^^i'^l  revenues "  mean  the  revenues  of  the  C!orporation 
generally  and  irrespective  of  what  Division  they  come  from. 
Read  in  connection  with  the  phrase  "  general  work  "  no  hesitation 
need  be  felt  as  to  this.  Now,  the  first  proviso  appli^  only  when, 
notwithstanding  the  local  situation  of  the  works  within  a 
particular  Division,  they  are  declared  by  the  Council  to  be  so 
important  to  the  whole  of  the  area  that  they  ought  properly 
to  be  declared  to  be  "  general  works,"  and  that  their  cost  of 
construction  and  maintenance  should  be  defrayed  out  of  the 
general  revenues,  and  not  debited  to  the  separate  account  of  the 
Division.  In  such  case — and  as  I  read  the  enactment,  in  such 
case  only — the  cost  of  these  works  is  to  be  defrayed  out  of  the 
"  general  revenues." 

The  legislature,  it  will  be  noticed,  does  not  say  anything  what- 
ever about  debiting  to  a  Local  Fund,  but  speaks  of  defraying  out 
of  general  revenues  in  contradistinction  to  debiting  the  divisional 
account.  In  other  words,  when  once  the  resolution  and  direction 
are  arrived  at,  the  burden  of  the  paying  for  the  works,  so  far  as 
it  is  necessary  to  resort  to  the  general  rates,  is  expressly  trans- 
ferred from  the  Division  to  the  area,  that  is,  from  the  moneys 
contributed  by  the  Division  to  the  whole  of  the  general  rates  in 
the  common  purse.  I  should  have  thought  it  would  be  accepted 
as  clear  that,  unless  the  resolution  is  passed  and  the  direction  is 
given,  the  cost  of  these  works  is  not  to  be  borne  by  "  general 
revenue  "  so  far  as  it  consists  of  general  rates.  Otherwise  what 
effect  is  to  be  given  to  the  proviso  ?  Passing  by  for  a  moment 
the  next  proviso,  let  us  consider  for  this  purpose  the  provisions 
as  to  appeal  to  the  Minister.  Suppose  the  Council  passes  the 
resolution  and  gives  the  direction  already  referred  to,  thereby 
making  the  payment  lawful  out  of  general  revenues,  what,  if  the 
Minister  reverses  the  decision,  is  to  be  the  consequence  ?  Is  the 
expense  to  be  nevertheless  met  out  of  general  revenue  including 
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general  rates,  or,  what  is  the  same  thing,  out  of  any  of  the  moneys   H.  C.  of  a. 

said  to  constitute  the  combined  and  undistinguishable  Local  Fund  ? 

If  80,  it  is  hard  to  discern  any  practical  virtue  in  the  section  at     Brisbane 

all,  and  quite  impossible  to  attribute  any  force  to  the  first  proviso.  ^^'^^  Couxvcn. 

On  this  assumption  the  precise  stipulations  as  to  a  resolution  and    Attorney- 
j.       .  -  .    .  .  -  General  for 

direction,  and  a  subsequent  appeal  to  the  Minister  were  inserted  Queensland. 

as  mere  empty  phrases,  and  to  comply  with  them  is  so  much      {^^^j, 

expensive   but  utterly   idle  amusement.      The    second  proviso 

appears  to  me  to  support  the  view  I  have  already  expressed,  and 

shows  what  expenditure  is  to  be  paid  out  of  general  revenues 

without  a   resolution,  in   contradistinction  to  divisional  works 

which  are  not  to  be  so  paid. 

Looking  at  the  various  sections  already  referred  to  as  a  whole, 
they  seem  to  me,  however,  to  deliberately  enact  a  policy  as  to  the 
garden  of  works  upon  the  general  rates  which  varies  according 
to  the  nature  of  the  municipality. 

Sec.  191  applies  without  variation  to  all  municipalities  and 
defines  ordinary  revenue.  This  is,  of  course,  subject  to  any 
subsequent  provision. 

Sec.  192,  except  as  modified  by  sec.  265,  also  applies  to  all 
mnnicipalities  whether  divided  or  not.  It  applies  without  quali- 
fication to  an  undivided  area,  and,  therefore,  general  rates  may 
by  mere  force  of  the  section  be  applied  in  the  same  way  and  to 
the  same  extent  as  any  other  part  of  the  ordinary  revenue.  They 
remain  in  the  "  account "  mentioned  in  that  section,  namely,  the 
Ix)cal  Fund  account,  and  are  credited  there  only  and  may  be 
applied  generally,  as  there  is  no  special  direction  to  the  contrary. 
There  is  every  reason  for  them,  in  that  case,  to  be  credited  in  the 
general  account  and  applied  generally,  and  none  for  crediting  them 
to  any  other  account,  or  for  creating  any  exception  to  their  applica- 
tion. But  in  the  case  of  a  divided  area,  though  as  to  the  rest  of 
the  ordinary  revenue — except  waterworks — sec.  192  continues  to 
operate,  sec  263  makes  a  specific  and  inconsistent  provision  as  to 
revenue  from  waterworks,  and  sec.  265  makes  a  new,  distinct 
and  inconsistent  provision  with  respect  to  the  application  of 
general  rates  to  divisional  works.  General  rates,  by  force  of  the 
inherent  exception  expressly  made  by  sec.  192,  and  the  specific 
inandate  of  sec.  265,  are  not  to  be  carried  to  th«  Local  Fund 
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H.  C.  OF  A.  account  in  the  fonn  of  an  indistinguishable  bulk  sum,  as  if  the 

area  were  a  unified  area,  but  are  to  be  carried  to  the  several 

Brisbane    Divisions,  and  the  powers  of  application  in  sec.  192  do  not  extend 
City  Council  ^^  ^^^^  ^^  ^^ 
v» 

Attornky-       No  authority  to  pay  a  shillinsf  of  general  rates  therefore  exists 
Gbneral  ior  .  ,  J        tr  ^  ,  ,  .     i 

Queensland,  in   such   case  under  sea  192,  and  sec  265  recognizes  this  by 

uaa^j.  expressly  providing  the  requisite  authority,  wherever  such  pay- 
ment is  proper  by  a  local  authority  whose  area  is  divided. 

Shortly  stated,  the  position  is  that  no  Division  is  to  be  bound 
to  contribute  general  rates  to  pay  for  works  in  which  it  has  no 
concern,  but  must  contribute  to  all  general  expenditure.  The 
tentative  discretionary  provisions  intended  to  some  extent  to  pro- 
mote by  voluntary  a<;tion  the  same  end,  introduced  by  the  Act  of 
1890,  were  replaced  by  a  more  stringent  scheme,  which  leaves  the 
operations  of  local  government  as  free  as  before,  but  subject  to 
the  rule  of  permitting  no  exclusive  benefit  to  some  members  of 
the  corporation  at  the  expense  of  their  fellow,  corporators,  as  far 
as  relates  to  contributions  for  general  rates. 

This  interpretation  of  sec.  265  seems  to  me  not  only  supported 
by  the  terms  of  the  section,  but  the  only  one  consistent  with  its 
language.  The  view  presented  by  the  appellants,  that  the  section 
is  merely  book-keeping,  attributes  so  much  futility  to  the 
deliberate  words  of  the  legislature  that,  except  as  a  construction 
of  extremity,  it  ought  not  to  be  adopted.  It  is  not  at  all  neces- 
sary to  extend  the  strict  language  in  order  to  give  it  the  meaning 
I  have  placed  upon  it,  but  if  it  were  I  should  be  prepared  to  do 
so  in  order  to  effectuate  the  obvious  design  of  Parliament  As 
Lord  Hobhouse  said  for  the  Privy  Council  in  Salmon  v. 
Duticombe  (1) : — "  It  is,  however,  a  very  serious  matter  to  hold 
that  when  the  main  object  of  a  Statute  is  clear,  it  shall  be 
reduced  to  a  nullity  by  the  draftsman's  unskilf ulness  or  ignor- 
ance of  law."  See  also  on  this  point,  per  Lord  Alverstone  C.J. 
in  Rex  v.  Vasey  (2). 

So  far,  I  am  entirely  with  the  construction  put  upon  the  section 
by  the  respondent,  which  is  that,  in  the  absence  of  a  resolution 
and  direction  within  the  meaning  of  the  first  proviso — or,  in  other 
words,  so  long  as  works  in  a  Division  are  not  shown  to  be  of 

(1)  11  App.  Cas.,  627,  at  p.  634.  (2)  (1905)  2  E.B.  748,  at  p.  150, 
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general  importance,  so  that  their  cost  may  reasonably  be  a  charge  H.  C.  of  a. 

.  .  1908 

on  the  general  revenues,  no  matter  from  what  source  arising —       ^^* 

then,  so  far  as  general  rates  are  concerned,  no  other  Division  can     Brisbane 

be  called  upon  to  pay  for  them.     Works  exclusively  for  the  ^"^  Council 

benefit  of  one  Division  are  not  to  be  paid  for  out  of  general  rates    Attorney- 

^  ^  .    Gkneral  for 

contributed  by  other  Divisions,  and  the  Local  Fund,  so  far  as  it  Qubensland. 
consists  of  general  rates,  is  not  applicable  to  the  payment  of  such      immcbj. 
works. 

I  am,  therefore,  of  opinion  that  on  the  main  point  the  learned 
Chief  Justice  of  Queensland  was  right. 

But  the  respondent  goes  further  in  his  argument  and  claims 
also  that  expenditure  of  general  rates  for  general  purposes  in  a 
divided  area  should  be  apportioned  in  some  equitable  manner 
amongst  the  various  Divisions  so  as  to  enable  each  Division  to 
see  how  much  of  the  money,  representing  general  rates  and  still 
actually  remaining  in  the  common  purse,  belongs  to  that  Division. 
He  contends,  too,  that  beyond  the  sum  so  properly  appearing  to 
the  credit  of  any  Division  for  general  rates  on  accounts  taken 
upon  that  basis,  no  works  should  be  done  in  the  Division,  in  the 
absence  of  a  resolution  and  direction. 

On  this  branch  I  am  quite  unable  to  follow  him.  There  is 
nothing  in  the  language  of  the  Statute  which  will  support  that 
view.  It  would  require  some  direction  in  the  Act  to  debit  not 
only  the  Division  in  which  the  works  are  done,  but  every  other 
Division  with  proportion  of  the  cost.  Not  a  word  can  be  found 
which  justifies  the  debiting  of  any  Division  separately  with  the 
cost  of  works  done  in  another  Division.  And  no  standard  is 
suggested  by  the  Act  by  which  the  apportionment  could  be  made. 
It  might  be  proportionate  to  contributions  which,  in  case  of  a 
differential  rate,  would  vary  as  to  the  rating  value  of  property,  or 
to  the  relative  benefit  each  Division  received  from  local  works 
declared  to  be  general.  But  no  hint  of  any  standard  of  appor- 
tionment is  given,  and  I  can  see  no  justification  in  law  for  the 
contention,  and  I  agree  as  to  this  with  the  majority  of  the  Couii. 

The  judgment  of  Cooper  C.J.  is  therefore,  in  my  opinion, 
erroneous  to  this  extent.  To  put  the  matter  concretely ;  my 
view  is  that,  if  an  area  consists  of  three  Divisions,  A,  B,  and  C, 
of  which  A  contributes  £2,000  in  general  rates,  B  £3,000,  and 
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H.  C.  OF  A.  C  £4,000,  then,  in  the  absence  of  a  resolution  and  direction,  no 

'        moneys  being  general  rates  can  be  spent  in  any  Division  above 

Brisbane    ^^^  amount  of  general  rates  contributed  by  the  Division ;  but 

City  (^hncil  £7  qoo  could  be  spent  in  general  works,  even  though  located  in 

Attorney-   A  ;  and  still  £2,000  could  be  spent  in  A  in  local  works ;  whether 

Obnbral  for  I.  ,  -I.  .       1 

QuKVKSLAND.  bcforc  or  after  the  expenditure  m  the  general  works. 

isM^  The  appellants*  view,  on  the  contrary,  is  that  the  whole  £9,000, 

even  if  it  is  the  only  money  belonging  to  the  municipalitj",  can 
be  spent  on  purely  local  works  in  A  without  the  resolution  and 
direction  ;  and  it  is  this  which  I  cannot  think  to  be  the  intention 
and  effect  of  the  Act. 

But  the  question  then  arises,  what  should  the  order  be  ? 
Should  the  action  be  dismissed  outright,  or  should  the  judgment 
be  varied  in  accordance  with  the  law  ?  I  think  the  materials 
before  the  Court  show  that  both  branches  of  the  respondent's  case 
as  argued  before  this  Court  were  raised  and  fought  between  the 
parties,  both  on  the  pleadings  and  in  the  Court  below.  The  writ 
undoubtedly  raised  specifically  and  separately  the  first  and  main 
branch.  The  statement  of  claim  also  contains  it  though  in  a 
more  involved  form,  since  the  pleader  has  included  it  in  the 
larger  claim.  Paragraphs  5  and  6,  as  I  read  them,  allege,  inter 
alia,  that  without  the  necessary  resolution  and  direction  general 
rates  contributed  by  the  East  and  West  Divisions  have  been 
spent  on  local  works  in  other  Divisions.  The  plaintiff  must  have 
included  this  method  of  dealing  with  the  general  rates  in  the 
charges  contained  in  paragraph  8,  and  although  that  paragraph 
taken  by  itself  is  somewhat  ambiguous,  it  appears  to  me  to  be 
quite  open  to  the  view  that  the  "  just  deductions "  referred 
to  include,  if  necessary,  all  amounts  properly  expendible  other- 
wise than  for  works.  The  defendants  clearly  so  understood  it 
Paragraphs  4  and  6  are  reall}?^  an  admission  of  all  the  facts 
necessary  to  raise  the  plaintiff's  contention  in  either  aspect, 
and  are  a  distinct  declaration  of  intention  to  do  all  that  is 
complained  of,  and  a  clear  challenge  as  to  the  validity  of 
that  course  in  the  future  as  well  as  in  the  past.  I  do  not  see 
why  the  law  as  stated  by  Chitty  J.  in  Shafto  v.  Bolckou\ 
Vaiiglmn  &  Co.  (1)  should  not  apply.     Both  parties  understood 

(1)  34  Ch.  D.,  7a>,  at  pp.  728-729. 
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the  ground  thej'^  were  fighting  upon,  and  though  there  is  some  H.  C.  of  A. 
confusion  of  the  two  branches  in  the  judgment  of  the  learned  Chief 
Justice  of  Queensland,  that  arises  from  the  fact  that  his  Honor     Brisbane 
was  in  favour  of  the  plaintiff  on  both  points  and  did  not  find  it  City  Council 

necessary  to  separate  them.     But  the  reference  to  general  rates    Attornky- 

,  -    -  "      .  Gknbral  for 

m  the  concluding  passage  of  his  reasons  shows  that  the  judgment  Qukknsland» 

was  not  going  beyond  the  question  of  general  rates  and  extending      iZ^j. 

to  absolute  financial  separation  in  every  sense. 

The  point  was  openly  fought  out  in  both  Courts,  it  is  of 
great  importance  to  the  citizens  of  Brisbane,  and  the  difficulty  of 
proving  a  contravention  of  the  Act  should  be  no  bar  to  for- 
bidding it — rather  the  contrary,  particularly  when  the  difficulty 
of  finding  an  appropriate  remedy  for  actual  contravention  is 
considered — and  the  importance  of  the  case  extends  even  more 
strongly  to  many  municipalities  in  Queensland  whose  Local 
Funds  consist  mainly  of  general  rates.  I  think  the  Attorney- 
General  is  entitled  'to  a  declaration  and  injunction  to  the  extent 
I  have  mentioned.  The  amplitude  of  his  claim  does  not  prevent 
him  from  obtaining  such  relief  as,  in  the  facts  raised  and 
admissions  made,  he  is  in  law  entitled  to.  This  was  the  law  as 
stated  by  the  Privy  Council  in  Cockerell  v.  Dickens  (1)  where  the 
rule  laid  down  by  Lord  Eldon  L.C.  in  Hieni  v.  Mill  (2)  was 
followed.  The  Privy  Council  held  that  the  Calcutta  Court, 
while  rightly  refusing  the  particular  relief  asked  for,  was  wrong 
in  dismissing  the  bill,  and  their  Lordships  under  the  general 
prayer  granted  an  injunction  which  gave  relief  of  the  same 
description  as  that  specifically  prayed  for,  being  only  a  different 
qualification  or  modification  of  the  specific  relief  prayed.  For 
the  reasons  I  have  given  I  think  that  Lord  Eldon- 8  rule  applies 
to  this  case  also. 

There  should  accordingly,  in  my  opinion,  be  a  declaration  that 
the  defendants  are  not  entitled  to  spend,  and  an  injunction 
restraining  them  from  spending,  general  rates  raised  in  any 
Division  upon  works  constructed  in  another  Division,  in  the 
absence  of  the  resolution  and  direction  prescribed  by  sec.  265. 

HiGGiNS  J.     I  have  had  the  advantage  of  reading  the  judg- 

(1)  1  Mont.  D.  &  De  G.,  45.  (2)  13  Vea.,  114,  at  p.    120. 
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H.  C.  OF  A.  ment  of  the  Chief  Justice,  and  as  it  fully  expresses  my  views,  I 

^^^*       have  decided  to  withdraw  the  judgment  which  I  had  written  to 

Brisbane    ^^^  same  effect.     As  for  the  possible  declaration  to  which  the 

City  Codncil  cj^j^f  Justice  has  adverted — possible  in  another  case  and  in  other 

Attorney-   circumstances — I  should  like  to  say,  as  the   matter   has  been 

Queensland,  referred  to,  that  I  see  nothing  sufficient  in  the  Act  to  encourage 

jjrr^j      litigation  against  the  municipalities  for  the  purpose  of  obtaining 

such  a  declaration. 

I  shall  only  add  this,  that  sec  265  is  the  only  section  in  which 
the  book-keeping  word  "  debit "  is  used  ;  that  there  is  not  in  sec 
265,  as  there  is  in  the  analogous  sections  261-264,  any  provision 
as  to  the  application  or  payment  or  defraying  or  charging  of  the 
general  rates  received  in  each  Division ;  that,  but  for  the  form  of 
the  provisos  in  sec.  265,  the  case  for  the  relator  would  not  even 
be  arguable ;  that,  at  the  most,  these  provisos  raise  inferences  in 
favour  of  the  relator ;  that  the  absence  of  provisions  for  appor- 
tionment of  general  expenses  as  between  the  wards,  and  for 
other  necessary  matters,  raises  counter  inferences ;  and  finally, 
that,  although  argument  by  inference  may  aid  in  explaining  what 
is  ambiguous,  it  cannot  be  used  to  contradict  or  subtract  from 
what  is  plain — especially  in  face  of  the  distinct  language  of 
sec.  192  (2). 

Appeal  allowed.     Jtuigiiient  appealed  from 
discharged.      Judgment  to  he  entered 
for  the  defendants  with  costs.     Respon- 
dent to  pay  costs  of  appeal. 

Solicitor,  for  the  appellants,  Macpherson,  MacdoncUd-Paierson 
it  Co. 

Solicitors,  for  the  respondent,  Atthow  &  McGregor. 

B.  L 
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THE    MERCHANT    SERVICE    GUILD    OF 
AUSTRALASIA 


} 


Claimants  ; 


AND 


ARCHIBALD  CURRIE  &  CO.,  and   ARCHI-^ 
BALD  CURRIE  &  CO.  PROPRIETARY 
LIMITED 


Respondents. 


Op€raiioH  of  the  Constitution  and  laws  of  the  Commonwealth — Commonwealth  Con-    H.  C.  op  A. 
ciliation  and  Arbitration  Act  1904  (No,  13  o/I904) — Jurisdiction  of  Common-         1908. 
wealth  Court  of  Conciliation  and  Arbitration — Industrial   dispute — **  Ships         •'■^— ^ 
whose  first  part  of  clearance  and  whone  port  of  dettinatioai  are  in  the  Common-       Sydney, 
^(^alth'^—Commomoealth  of  A%istrdlia  Constitution  Act  {^d!^\  Vict.cA2),sec.V,  April  13,  U, 


A  joint  stock  company  registered  in  Victoria  were  owners  of  a  line  of  ships 
registered  in  Melbonme  and  engaged  in  trade  between  Australia,  Calcutta, 
and  South  Africa.  The  officers  of  the  company's  ships  resided  in  Australia 
and  were  engaged  there,  but  the  ships'  articles  were  filled  in  and  signed  in 
Calcutta.  The  officers,  though  not  entitled  to  be  discharged  in  Australian 
ports,  were  allowed  to  leave  at  such  ports  if  they  wished,  with  the  consent  of 
the  master.  The  ships  did  no  inter-state  trade,  but  occasionally  made  short 
trips  from  Calcutta  to  other  Indian  ports. 

The  organization  of  employes  to  which  the  officers  belonged  filed  a  claim  in 
the  Commonwealth  Court  of  Conciliation  and  Arbitration  for  the  settlement 
of  a  dispute  between  the  officers  and  their  employers  as  to  the  wages,  hours 
and  conditions  of  labour  during  the  voyages  of  their  ships. 

Held^  that  the  Court  had  no  jurisdiction  to  settle  the  dispute.  Sliipa 
engaged  in  such  a  trade  are  not  ships  '*  whose  first  port  of  clearance  and  whase 
port  of  destination  are  in  the  Commonwealth  "  within  the  meaning  of  sec.  V. 
of  the  Commonwealth  of  Australia  Constitution  Act, 


15. 


Griffith  C.J., 

BArton, 

O'Connor, 

Tnaacsand 

Hi{(gins  JJ. 


Special  case  stated  by  Higgins  J.,  President  of  the  Common- 
wealth Court  of  Conciliation  and  Arbitration,  for  the  opinion  of 
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H.  C.  OF  A.   tlie  High  Court,  under  sec.  31  of  the  Commonwealth  Conciliati(ni 

^®^-        and  Arhitraticni  Act  1904. 
MERCHANT       '^'^^8   was  an  industrial  dispute  filed  in  the  Commonwealth 

Service      Court    of    Conciliation   and  Arbitration   by   the    claimants,  an 
Guild  of  •'  * 

Australasia  organization  of  employes  registered  under  the  Act,  against  the 

Archibald    respondents  Archibald  Currie  &  Co.,  as  to  the  wages,  hours  and 

PrSprietar^  conditions  of  labour  of  the  officers  employed  on  the  respondents' 

L***-        ships.     At  the  hearing  Higgins  J.,  President  of  the  Court,  added 

the    respondent    proprietary    company    as    respondents,   on    it 

appearing  that  before  the  initiation  of  tlie  dispute  in  tlie  Court 

that  company  had  acquired  the  property  in  the  line  of  ships  in 

(question  from  the  other  respondents. 

Tlie  learned  President,  after  hearing  evidence  to  establish 
jurisdiction,  stated  a  special  case  for  the  opinion  of  the  High 
Court  on  the  question  whether : — "  Having  regard  to  sec.  V. 
(covering  section)  of  the  Conattttttion  Act,  has  this  Court  of 
Conciliation  and  Arbitration  jurisdiction  to  settle  the  dispute  ?" 
Tlie  facts  sufficiently  appear  in  the  judgment  of  Griffith  C.J. 

D.  F.  Ferguson  and  FUmnery^y  for  the  claimants.  All  that  it 
is  necessary  to  show  in  order  to  establish  jurisdiction  is  that  there 
is  a  dispute  within  the  Commonwealth  extending  beyond  the 
limits  of  any  one  State. 

[Higgins  J. — The  question  whether  the  dispute  extends  beyond 
the  limits  of  any  one  State  was  not  intended  to  be  raised  on  this 
special  case.] 

Assimiing  that  requirement  to  be  satisfied,  the  Court  has,  in  any 
view,  juri.sdiction  as  to  a  certain  part  of  the  relationship  between 
the  parties.     A  large  portion  of  the  work  of  the  employ&  is  per- 
formed within  the  Commonwealth.     As  to  the  conditions  of  that 
labour  an  award  may  be  made,  and  it  will  not  be  presumed  that 
the  Court  will  exceed  its  jurisdiction.     Such  an  award,  if  made, 
would  not  only  be  valid,  but  could  be  effectively  enforced.    But 
further  than  that,  there  is  evidence  upon  which  the  President 
^ould  find  that  the  reppondents'  ships  come  within  the  meaning 
^f   the  second  part  of  sec.   V.  of  the  ConatittUion  Act,  so  that 
mV\0  Court  would  have  power  to  make  an  award  extending  to  the 
f  i^J®  voyage.    The  first  port  of  clearance  is  ia  Australia.    That 


V 


738  HIGH  COURT  [1908. 

H.  C.  OF  A.   the  Higli  Court,  under  see.  31  of  the  Conimoiiwealth  ConciUatli/ti 

^®^-        and  Arbitration  Act  1904. 
MERCHANT        '^'^^s   ^vas  an  industrial  dispute  filed  in  tlie  Commonwealth 

Servicb     Court    of    Conciliation   and  Arbitration   by   the    claimants,  an 
Guild  of  ^^ 

Australasia  organization  of  employes  registered  under  the  Act,  against  the 

Archibald    respondents  Archibald  Currie  &  Co.,  as  to  the  wages,  hours  and 

Propriktary  conditions  of  labour  of  the  officers  employed  on  the  respondents' 

Lt*^-        ships.     At  the  hearing  Higgins  J.,  President  of  the  Court,  added 

tlie    respondent    proprietary    company    as    respondents,   on   it 

appearing  that  before  the  initiation  of  tlie  dispute  in  the  Court 

that  company  had  acquired  the  property  in  tlie  line  of  ships  in 

(juestion  from  the  other  respondents. 

The  learned  President,  after  hearing  evidence  to  establish 
jurisdiction,  stated  a  special  case  for  the  opinion  of  the  High 
Court  on  the  question  whether : — "  Having  regard  to  sec,  V. 
(covering  section)  of  the  Constitution  Act,  has  this  Court  of 
Conciliation  and  Arbitration  jurisdiction  to  settle  the  dispute  ?" 
The  facts  sufficiently  appear  in  the  judgment  of  Griffith  C.J. 

D.  F,  Ferguson  and  Flannery,  for  the  claimants.  All  that  it 
is  necessary  to  show  in  order  to  establish  jurisdiction  is  that  there 
is  a  dispute  within  the  Commonwealth  extending  beyond  the 
limits  of  any  one  State. 

[Higgins  J. — The  question  whether  the  dispute  extends  beyond 
the  limits  of  any  one  State  was  not  intended  to  be  raised  on  this 
special  case.] 

Assuming  that  requirement  to  be  satisfied,  the  Court  has,  in  any 
view,  jurisdiction  as  to  a  certain  part  of  the  relationship  between 
the  parties.  A  large  portion  of  the  work  of  the  employes  is  per- 
formed within  the  Commonwealth.  As  to  the  conditions  of  that 
labour  an  award  may  be  made,  and  it  will  not  be  presumed  that 
the  Court  will  exceed  its  jurisdiction.  Such  an  award,  if  made, 
would  not  only  be  valid,  but  could  be  effectively  enforced.  But 
further  than  that,  there  is  evidence  upon  which  the  President 
could  find  that  the  respondents'  ships  come  within  the  meaning 
of  the  second  part  of  sec.  V.  of  the  Constitution  Act,  so  that 
the  Court  would  have  power  to  make  an  award  extending  to  the 
whole  voyage.    The  first  port  of  clearance  is  ia  Australia.    That 
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is  a  question  of  fact,  not  of  law*   The  port  of  clearance  is  the  port   H.  C.  of  A. 
at  which  a  ship  gets  authority  from  the  Customs  to  leave  on  a      . 
voyage.     The  lirst  port  of  clearance,  therefore,  is  the  beginning    merchant 
of  the  voyage.     It  must  be  admitted  that  it  would  be  open  to  the     ^^^^^^p 
Court  to  find  that  the  voyage  began  at  Calcutta,  but  the  evidence  Australasia 
points  more  strongly  the  other  way.     The  proper  inference  is  that   Abt^hibald 
the  ships  take  a  round  voyage  from  Australia  through  Calcutta  p^p^^btary 
back  to  Australia.     The  port  of  destination  means  the  end  of  the        L^^* 
voyage,  not  necessarily  the  most  distant  port  on  the  voyage.     As 
far  as  the  freight  is  concerned,  the  voyage  may  be  shown  by  the 
bill  of  lading  to  be  from  Australia  to  Calcutta,  or  vice  versd,  but 
the  ship  8  voyage  is  to  be  determined  upon  other  considerations. 
The  test  is  :  Where  is  she  owned,  in  whose  interests  is  she  sailed, 
and  where  are  her  movements  directed  ?     The  ship's  articles  are 
not  conclusive   one  way  or  the  other.     It  should  be  assumed, 
unless  the  contrary  is  shown,  that  the  ship's  vogage  begins  and 
ends  at  her  "  home."     [They  referred  to  Cluirt&t^ed  Mercantile 
Birnk  of  India,  London,  and  China  v.  Netherlands  India  Steam 
Navigation  Co.  Ltd.  (1)].     The  articles  are  signed  at  Calcutta 
merely  for  the  purpose  of  getting  the  benefit  of  sec.  125  of  the 
MercJtant  Shipping  Act 

In  construing  the  words  of  the  latter  part  of  sec.  V.  regard 
should  be  had  to  the  provision  as  it  originally  appeared  in  sec.  20 
of  the  Federal  Council  Act  They  should  be  construed  so  as  to 
include  all  British  ships  doing  the  round  voyage  from  Australia 
to  Calcutta  and  back.  Otherwise  they  are  restricted  to  Australian 
ships  engaged  in  coasting  trade.  Sees.  735  and  736  of  the  Mer- 
chint  Shipping  Act  had  already  given  power  to  a  Colony  to 
regulate  that  trade ;  it  should,  therefore,  be  infen-ed  that  sec.  V. 
was  intended  to  go  further. 

But  the  first  part  of  the  section  is  wide  enough  to  include  the 
case,  even  if  the  latter  part  is  not  sufficient  of  itself.  The  laws 
of  the  Commonwealth  govern  the  people  of  the  Commonwealth, 
and  may  be  enforced  against  them  here  in  respect  of  things  done 
on  these  ships  beyond  the  territorial  jurisdiction.  The  award 
would  be  made  against  persons  who  are  citizens  of  the  Common- 
wealth.    Both  employer  and  employe  are  resident  here.     The 

(1)  10  Q.B.D.,  521,  at  p.  534. 
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H.  C.  OF  A.  difficulty  of  enforcing  the  law  in  foreign  parts  is  no  objection  to 

^ ^       the  validity  of  the  award. 

Mkrchant       [Griffith  C.J. — But  the  contention  of  the  respondents  is  that 
GorLD^F    *^^  whole  award  would  be  in  such  a  form  as  to  extend  beyond 
Australasia  the  jurisdiction  of  the  Court.     If  that  were  so.  the  award  would 
Archibald   be  bad  unless  it  were  severable.] 

Proprirtakt  I^  ^s  open  to  Parliament  to  provide  that  disputes  that  arise 
^^'  between  the  people  of  the  Commonwealth  in  the  Commonwealth 
as  to  the  terms  and  conditions  of  labour  are  to  be  dealt  with 
according  to  the  law  of  the  Commonwealtli,  not  only  in  Australia, 
but  wherever  the  parties  may  be.  They  are  subject  to  the 
legislative  jurisdiction  of  the  Commonwealth.  Parliament  may 
control  all  their  contracts.  The  contracts  may  only  be  enforce- 
able while  the  parties  are  here,  but  breaches  of  them  committed 
abroad  might  be  dealt  with  here  by  means  of  some  proraion 
similar  to  that  in  the  Ctvstoms  Act  1901,  which  imposes  a  penalty 
for  entering  port  with  broken  seals.  [They  referred  to  Aahbury 
V.  mils  (1).] 

[Griffith  C.J. — The  State  or  Commonwealth  could  prescribe 
a  rule  of  duty  to  be  observed  within  its  territory,  but  not  beyond 
it.  A  sovereign  State  has  a  jurisdiction  extending  to  its  subjects 
in  every  part  of  the  world,  but  a  subordinate  State  has  never 
been  considered  to  have  such  power.] 

That  is  as  regards  criminal  matters,  but  it  does  not  apply  to 
civil  jurisdiction.  If  the  question  arose  in  a  foreign  Court  it 
would  be  for  that  Court  to  say  whether  it  would  apply  the  law 
of  the  Commonwealth  or  not 

[HiGGiNS  J.  referred  to  Peillon  v.  Brooking  (2).] 

Knox  K.C.  {Piddington  with  him),  for  the  respondents, 
reserving  the  right  to  either  of  the  respondents  to  object  to  the 
jurisdiction  of  Higgiiw  J.  to  add  the  respondent  proprietary 
company  as  a  respondent  in  the  arbitration  proceedings. 

The  objects  of  the  Comvionwealth  Conciliation  and  Arbitra- 
Hon  Act  1904  as  stated  in  sec.  2,  sub-sees,  v.,  vi.,  and  vir.,  and 
the  definitions  in  sec.  4  must  be  read  subject  to  the  ordinary 
rule  of  construction  that  they  refer  only  to  matters  within  the 

(1)  (1893)  A.C.,  339.  (2)  25  Beav.,  218. 
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territorial   limits   of  the   legislature  :    Jefferys   v.   Booaey   (1)  ;  H.  C.  of  A. 
UErnden  v.  Pedder  (2) ;  Macleod  v.  Attomey-Oeneral  for  New 
South  Wales  (3).   That  rule  applies,  except  so  far  as  it  is  cut  down    Mbbghant 
by  sec.  V.  of  the  covering  Act.     An  award  can  only  apply  to  an     quJJ]^^ 
industry  carried  on  in  the  Commonwealth,  or  so  far  as  it  is  carried  Australasia 
on  m  the  C!ommonwealth.  Archibald 

[HiGGiNS  J. — But  the  meaning  of  "  industry  "  must  be  extended  Propribtabt 
as  far  as  sec.  V.  allows,  if  that  section  applies.]  ^^' 

Sec  V.  was  only  intended  to  make  Commonwealth  laws  prevail 
over  all  the  States,  notwithstanding  the  laws  of  the  States. 

[Barton  J. — And  to  prevent  conflict  with  English  law.] 

Clearly  the  first  part  of  the  section  has  that  object  only,  and 
does  not  purport  to  make  the  people  of  the  Commonwealth 
subject  to  Commonwealth  laws  when  they  are  beyond  its  limits. 
As  to  the  latter  part  of  the  section,  first  port  of  clearance  and 
port  of  destination  must  relate  to  one  voyage.  The  first  port  of 
clearance  is  that  port  on  a  particular  voyage  at  which  the  ship  is 
empty  and  takes  in  passengers  and  cargo  and  gets  a  clearance. 
The  port  of  destination  is  the  last  port  on  the  particular  voyage, 
whether  it  is  a  round  voyage  or  a  voyage  outwards  to  some  port 
from  which  a  return  journey  may  or  may  not  be  made. 
Assuming,  without  conceding,  that  a  round  voyage  from  Sydney 
to  Calcutta  and  back  is  within  sec.  V.,  the  claimants  have  not 
shown  that  the  voyages  of  these  ships  come  within  that 
description.  They  must  show  that  when  the  ships  leave  the  first 
port  of  clearance,  assuming  that  to  be  in  tlie  Commonwealth, 
there  is  some  binding  agreement,  arrangement,  understanding  or 
intention  that  that  voyage  is  to  end  in  the  Commonwealth. 
There  must  be  some  way  of  determining  at  the  beginning  of  the 
voyage  whether  the  ship's  destination  is  in  the  Commonwealth  or 
not,  in  order  to  know  what  law  governs  it  on  the  voyage.  The 
claimants  have  failed  to  establish  any  such  case.  There  is  more 
reason  for  regarding  Calcutta  than  any  Commonwealth  port  as 
the  first  port  of  clearance  on  a  round  voyage,  if  it  is  such  a 
voyage.  When  a  ship  leaves  the  Commonwealth  it  cannot  be 
Baid  that  she  is  on  her  way  to  the  Commonwealth  via  Calcutta. 

(I)  4  H.L.C.,  815,  at  p.  939.  (2)  1  C.L.R.,  91,  at  p.  1 19. 

(3)  (1891)  A. C,  455. 
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H.  C.  Of  A.  Primd  facie,  the  voyage,  if  it  is  a  round  voyage,  begins  and  ends 

^^-       at  Calcutta. 

Merchant        Th^s   Court   has  not  to  consider   whether   upon   some  claim 

Skrvice     properly  made  an  award  could  validly  be  made  to  bind  those 

Australasia  ships  in  Commonwealth  waters.       The  claim  is  general,  applying 

Archibald   to  the  whole  trade,  and  there  is  no  question  of  splitting  the  claim 

PRopwETfR'^Y  or  limiting  the  award. 

^'^^'  [Isaacs  J. — But  supposing  that  the  President  has  jurisdiction 

to  make  an  award  as  to  work  in  Commonwealth  waters,  and, 
that  being  all  that  was  claimed,  made  such  an  award,  would 
sec.  V.  apply  it  of  itself  to  this  industry  ?] 

No,  because  it  is  not  a  Commonwealth  industry. 
The  Common Lvecdth  Conciliation  and  Arbitration  Act  being 
highly  penal,  the  jurisdiction  of  the  Court  should  be  jealously 
scrutinized  in  every  case  that  comes  before  it. 

[O'Connor  J.  referred  to  In  re  Wellington  Cooks  and  Stewards 
Award  (1).] 

Ferguson,  in  reply,  referred  to  Merchant  ShijipiTig  Act  1894, 
sec.  265. 

April  16.  GRiFFriH  C.J.     This  is  a  case  which  has  been  referred  for  the 

opinion  of  this  Court  by  the  President  of  the  Commonwealth  Court 
of  Conciliation  and  Arbitration.  The  claim  is  preferred  by  the 
Merchant  Service  Guild  of  Australasia,  an  organization  of  employee 
registered  under  the  Commonivealth  Conciliation  and  Arbitra- 
tion Act  1904,  claiming  an  award  as  between  themselves  and  the 
respondents  as  to  the  wages,  hours  and  conditions  of  lat)our  of 
the  respondents'  officers  at  sea.  The  respondents  are  Archibald 
Currie  &  Co.,  individuals  residing  in  Melbourne,  and  Archibald 
Currie  and  Co.  Proprietary  Limited,  a  joint  stock  company 
registered  in  Victoria.  The  ship9  in  question  are  registered  in 
Victoria,  and  are  engaged  in  trade  between  Calcutta  and  the 
neighbouring  ports  and  Australia,  sometimes  going  to  South 
Africa.  They  carry  cargo  and  passengers  to  and  from  Asia, 
Australia  and  South  Africa. 

The  ships'  articles  arc  always  signed  in  Calcutta,  ijot  in  Aus- 

(1)  26  N.Z.L.R.,  394. 
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tralia.    The  officere  are  all  domiciled  in  Australia  and  are  always   ^*  ^-  ®'  '^• 
engaged  in  Australia,  although,  as  I  have  said,  the  articles  are 
signed  in  Calcutta  ;  and,  although  not  entitled  to  be  discharged  at    Merchant 
Australian  ports,  they  are  usually  allowed  to  leave  at  such  ports     (funj)  ot- 
if  they  wish,  with  the  consent  of  the  master.     The  ships  often  Australasia 
make  short  trips  from  Calcutta  to  other  Indian  ports,  but  do  no   Archibald 

•    1        OJ.    X      X       J      •        A        1.      ^'  CURRIB  &  Co. 

inter-btate  trade  m  Australia.  Proprietary 

The  claimants   claim    that    under    these    circumstances    the        ^'^^' 
Commonwealth  Court  has  jurisdiction  to  make  an  award  which    Griffith  c.j. 
will  govern   the  wages,  hours  and  conditions  of  labour  of  the 
officers  on  those  ships  engaged  in  that  trade. 

Of  course,  the  jurisdiction  of  the  Commonwealth  Courts  and 
the  operation  of  the  Commonwealth  laws  extend  only  to  places 
within  the  Commonwealth,  except  so  far  as  a  larger  jurisdiction 
or  operation  is  given  to  them  by  law.  Sec.  V.  of  the  covering 
Act  of  the  Constitution  of  the  Commonwealth  is  as  follows  : — 
"  This  Act,  and  all  laws  made  by  the  Parliament  of  the  Common- 
wealth under  the  Constitution,  shall  be  binding  on  the  Courts, 
Judges,  and  people  of  every  State,  and  of  every  part  of  the 
Commonwealth,  notwithstanding  anything  in  the  laws  of  any 
State ;  and  the  laws  of  the  Commonwealth  shall  be  in  force  on 
all  British  Ships,  the  Queen's  Ships  of  war  excepted,  whose  first 
port  of  clearance  and  whose  port  of  destination  are  in  the 
Commonwealth."  If  reliance  is  placed  on  that  provision,  as, 
indeed,  it  must  be,  when  the  jurisdiction  of  the  Commonwealth 
Court  of  Arbitration  is  invoked  in  this  case,  the  question  is 
whether  these  ships,  while  engaged  in  the  trade  I  have  described, 
are  ships  whose  first  port  of  clearance  and  whose  port  of 
destination  are  in  the  Commonwealth.  The  terms  "  first  port  of 
clearance "  and  "  port  of  destination  "  are  terms  well  known  in 
shipping  law.  Every  ship,  before  starting  on  a  voyage,  must 
obtain  a  clearance.  The  first  port  of  clearance  is  the  port  where 
she  gets  her  clearance  on  beginning  a  voyage.  The  port  of 
destination  obviously  means  the  end  of  that  voyage.  So  that 
the  Act  applies  only  to  cases  where  the  beginning  and  the  end 
of  a  voyage  are  both  in  the  Commonwealth. 

Under  these  circumstances,  it  seems  to  me  impossible  to  say 
that  these  ships,  while  engaged  in  the  trade  I  have  described,  are 
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H.  C.  OF  A.  ships  "  whose  first  port  of  clearance  and  whose  port  of  destination 

*^^       are  in  the  Commonwealth."     Tlie  most  favourable  view  that  can 

Merchant    ^  taken  in  favour  of  the  claimants  is  to  assume  that  their  port 

Qv^D^oF     ^^  departure  or  first  port  of  clearance  is  an  Australian  port, 

Australasia  which  is  extremely   doubtful.     Regarding  the   case   from  that 

Archibald   point  of  view,  it  is  impossible  to  say  that  the  port  of  destination 

Propriktary  ^®  *^®^  ^^  ^^^  Commonwealth.     The  question,  therefore,  must,  in 

Ltd.        jjjy  opinion,  be  answered  in  the  negative. 

Griffith  C.J.        Numerous   other  questions   were   raised  incidentally  in  the 

course  of  the  argument  as  to  what  may  be  a  voyage  within  the 

words  of  section  5,  but  on  these  I  express  no  opinion. 

Barton  J.    I  concur. 

O'Connor  J.  read  the  following  judgment : — I  shall  confine  my 
judgment  to  the  one  really  substantial  question  upon  which  the 
opinion  of  this  Court  is  sought,  and  I  take  it  to  be  this : — Has 
the  Commonwealth  Court  of  Conciliation  and  Arbitration  juris- 
diction to  settle  this  dispute,  involving,  as  it  does,  the  fixing  of 
rates  of  wages  and  conditions  of  employment  on  the  respondents' 
ships  whilst  voyaging  on  the  High  Seas  to  ports  outside 
Australia  ? 

The  jurisdiction  of  that  Court,  as  of  any  other  Commonwealth 
Court,  must,  of  course,  be  confined  within  the  territorial  limits 
over  which  the  laws  of  the  Commonwealth  extend,  and  it  is 
conceded  tliat,  apart  from  the  provisions  of  section  V.  of  the 
covering  clauses  of  the  Constitution,  those  laws  can  have  no 
operation  beyond  the  three  miles  sea  limit  around  Commonwealth 
territory.  The  matter,  therefore,  for  consideration  is  whether, 
under  the  circumstances  set  forth  in  the  case,  the  voyage  of  the 
respondents'  ships  is  such  as  to  bring  them  within  the  meaning 
of  the  latter  part  of  section  V.  That  involves  two  questions.  In 
the  first  place,  what  is  the  true  interpretation  of  the  words 
"  whose  first  port  of  clearance  and  whose  port  of  destination  are 
in  the  Commonwealth  ?  "  Secondly,  is  there  sufiicient  evidence 
before  the  Court  that  the  voyage  in  which  the  ships  are  engaged 
is  of  the  class  to  which  the  section,  when  rightly  interpreted, 
applies  ? 
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The  expressions  "  first  port  of  clearance  "  and  "  port  of  destina-   H.  C.  of  a. 
tion  "  are  clearly  intended  to  describe  the  beginning  and  the  end  ' 

of  one  continuous  voyage.     There  is   no   difficulty   about  the    Mbbchant 
expression  "first  port  of  clearance."     The   Merchant  Shipping     ^J^^ 
Acts,  all  Custom  Acts,  and  many  Port  Acts,  require  compliance  Austbalasia 
with  various  requirements  before  a  ship  is  permitted  to  go  to   Abchibald 
sea.  The  certificate  of  the  officer  authorized  by  law  to  determine  pbopbibtaby 
that  the  requirements  have  been  complied  with,  is  known  as  the        ^^' 
"clearance  certificate"  or  the   "clearance."      The  first  port  of    coonnorJ. 
clearance  would,  therefore,  ordinarily  be  the  port  from  which  the 
voyage   begins.     The   expression   "port   of   destination,"  which 
describes  the  other  terminal  point  is  not  so  free  from  ambiguity. 
It  might  be  said,  although  Mr.  Knox  did  not  raise  that  contention, 
that  the  voyage  intended  to  be  described  was  merely  from  port 
to  port  within  the  Commonwealth.     But  that  interpretation  is 
not  consistent  with  the  whole  provision.     There  can  be  only  one 
"first  port  of  clearance"  on  each  voyage,  and,  in  the  case  of  a 
ship  making  an  inter-State  voyage  round  Australia,  if  the  words 
"  port  of  destination  "  were  read  as  meaning  the  first  port  of  call 
the  section  would  apply  only  between  the  commencement  of  the 
voyage  and  that  port,  for  the  rest  of  the  voyage  it  would  have  no 
operation.     The  only  interpretation  which  will  give  any  efiective 
operation   to  the  section  is  to  take  the  port  of  destination  as 
meaning  port  of  "  final  destination  "  or  last  port  of  the  voyage. 
The  words  of  sec.  V.  would  then  be  taken  to  describe  a  round 
voyage  beginning  and  ending  within  the  Commonwealth.     That 
is  the  class  of  voyage  to  which,  in  my  opinion,  the  section  was 
intended  to  apply. 

In  coming  to  that  conclusion  I  have,  in  accordance  with  a 
^ell  known  rule  applicable  to  the  interpretation  of  ambiguous 
expressions  in  a  Statute,  considered  the  state  of  facts  which  must 
^  taken  to  have  been  within  the  knowledge  of  the  British 
legislature  at  the  time  these  covering  clauses  were  passed.  It 
was  well  known  that  a  shipping  trade  carried  on  by  ships  owned 
ftnd  registered  in  Australia,  and  manned  and  officered  by 
Australian  citizens,  had  for  many  years  existed  in  Australia  and 
was  rapidly  increasing,  and  that  it  extended  to  New  Zealand  and 
the  Islands  of  the  Pacific  and  Indian  ports,  and  that  in  the  natural 
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H.  C.  OF  A.  expansion  of  that  trade  Australia  was  destined  to  be  the  home 

port  of  a  very  extensive  shipping  trade  with  the  East  and  the 

Merchant   Islands  of  the  Pacific.     It  was  in  recognition  of  the  requirements 

GoiLD^oF    ^^  Australia  in  that  respect  that  sec.  20  of  the  Federal  Council 

Australasia  J^ct  1885  was  enacted,  giving  a  much  more  extended  operation 

Vm 

Archibald  to  Australian  laws  passed  under  the  authority  of  that  Statute  than 
Prokiiktary  ^^  given  to  Commonwealth  laws  by  the  section  now  under 
^''^^'  consideration  in  its  widest  interpretation. 
O'Connor  J.  Under  these  circumstances  it  would  appear  not  unreasonable 
to  impute  to  the  British  legislature  an  intention  to  place  the  ships 
engaged  on  round  voyages  in  such  a  trade  in  the  same  position  as 
regards  Australian  laws  as  the  ordinary  British  ship  holds  in 
regard  to  British  laws,  namely,  that,  while  on  a  voyage  coming 
within  the  meaning  of  the  section,  the  Australian  ship  should  be 
for  the  purposes  of  Commonwealth  laws  a  floating  portion  of 
Commonwealth  territory.  That  being  the  meaning  of  the 
section,  it  appears  to  me  that,  when  once  it  is  established 
that  the  voyage  is  of  that  description,  it  is  immaterial  to  what 
part  of  the  world  it  may  extend.  So  that,  if  it  were  established 
that  the  voyage  of  the  respondents'  ships  was  a  round  voyage 
beginning  at  an  Australian  port,  calling  at  Calcutta  or  any 
other  foreign  port,  and  ending  in  an  Australian  port,  the 
ships  during  the  whole  of  the  voj^age  would  be  under  the  Com- 
monwealth laws  and  under  the  jurisdiction  of  .  Commonwealth 
Courts.  In  the  interpretation  of  the  section,  therefore,  I  see  no 
reason  to  depart  from  the  conclusion  at  which  I  arrived  in 
delivering  my  award  in  the  case  of  the  Merchant  Serin^e  Guild 
of  AusfraloHia  v.  The  Commonwealth  Steamship  Owners' 
Association  (1).  Whether,  however,  a  voyage  does  or  does  not 
come  within  the  section  must  always  be  a  question  of  fact.  It  is 
upon  this  part  of  the  case  that  the  claimants  must  fail. 

The  proof  of  any  fact  necessary  for  jurisdiction  must  be  on  the 
claimants,  and  where  jurisdiction  depends  upon  the  fact  of  tlie 
respondents'  ships  being  engaged  in  a  particular  class  of  voyage, 
they  must  establish  that  fact  before  they  can  claim  that  juris- 
diction exists.  On  the  documents  and  evidence  before  us  I  can 
see  nothing  to  show  that  the  first  port  of  clearance  of  the  voyages 

(1)  1  Commonwealth  Arbitration  Rep.,  1. 
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of  these  ships  is  a  port  in  Australia.     The  facts  upon  wliich  Mr.   H.  C.  of  a. 

Ferguson  has  relied,  that  the  ships  are  owned,  registered,  repaired,        ^     • 

and,  as  far  as  the  officers  are  concerned,  manned,  by  persons    merchant 

flomiciled  in  Australia,  are  at  most  as  consistent  with  the  first     ^^^71^^^ 

'  Guild  of 

port  of  clearance  being  in  India  as  being  in  Australia.     Indeed,  Australasia 
the  ship  s  articles,  although  in  no  way  conclusive,  would,  in  the   Archibald 
absence  of  other  evidence,  appear  to  indicate  that  the  commence-  propwetary 
raent  and  end  of  the  voyage  was  Calcutta  rather  than  some        ^'^^• 
Australian  port.     But  even  if  the  articles  are  to  be  left  out  of     cconnor  j. 
consideration  in  determining  that  question,  it  is  clear  to  my  mind 
that  the  claimants  have  not  brought  before  the  Court  any  evidence 
to  show  what  are  the  terminal  points  of  the  voyage  in  which  their 
ships  are  engaged,  and  have  failed,  therefore,  to  establish  that 
their  voyage  is  such  as  to  bring  them  within  that  class  in  respect 
of  which  a  specially  extended  jurisdiction  is  given  to  the  laws  and 
Courts  of  the  Commonwealth  under  the  section  now  under  con- 
sideration. 

I  agree,  therefore,  that  our  answer  to  the  question  submitted 
in  this  case  must  be  that  the  Commonwealth  Court  of  Conciliation 
and  Arbitration  has,  under  the  circumstances,  no  jurisdiction  to 
settle  the  dispute. 

Isaacs  J.  I  agree,  on  the  ground  that  there  are  no  facts  upon 
which  the  learned  President  could  conclude  that  there  was  an 
industrial  dispute  extending  beyond  the  limits  of  any  one  State, 
or  that  the  first  port  of  clearance  and  port  of  destination  of  any 
of  these  voyages  are  both  in  the  Commonwealth. 

HiGGiNS  J.  I  agree  in  the  judgment  pronounced  by  the  Chief 
Justice,  and  desire  to  withhold  all  opinion  as  to  the  other  matters 
that  have  been  discuased,  as  they  are  matters  which,  in  my 
opinion,  do  not  really  arise  for  decision  in  this  case.  I  advisedly 
confined  my  question  to  the  effect  of  sec.  V.  of  the  Constitution, 
and  stopped  all  evidence  as  to  the  nature  of  the  industrial  dispute 
until  that  question  should  be  settled.  It  was  to  be  assumed  for 
the  purpose  of  this  special  case,  that  the  claimants  could  show  that 
the  dispute  extended  beyond  the  limits  of  any  one  State.  When 
the  case  came  before  me  I  could  not  see  any  evidence  upon  which 
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H.  C.  or  A.  I  could  find  that  these  ships  had  their  first  port  of  clearance  and 

port  of  destination  in  the  Commonwealth.      But  I  thought  that 

Mbbohant   some  principle  might  possibly  be  found  which  would  enable  me 

GoiLD  or     ^  ^i^d  employers  and  employ^  as  to  wages,  hours  and  conditions 

Australasia  of  labour  beyond   the  limits  mentioned,  if,  as  here,  the  parties 

Archibald   were  resident  in  Australia  and  the  employ^  were  engaged  in 

Proprietary -^^^^^^^^^ )  and  I  did  not  wish  to  preclude  the  claimants  from 

^^'        establishing  such  a  principle  if  they  could  do  so.    After  the  parties 

O'Connor  J.    had  had   full  opportunity  for  consideration  of  the  matter,  the 

claimants  have  failed  to  show  me  that  there  is  any  jurisdiction  to 

settle  the  dispute. 

Knox  K.C.,  for  the  respondents,  asked  for  costs  of  the  special 
case  in  the  High  Court :  Commonwealth  Conciliation  and  Arbi' 
tration  Act  1904,  sec.  31  (3).  If  such  costs  are  not  allowed  in 
this  case  there  is  no  reason  why  they  should  ever  be  allowed  in  a 
special  case,  as  the  reference  is  always  by  the  President.  The 
claimants  are  responsible  for  the  litigation,  having  invoked  a 
Court  which  had  no  jurisdiction. 

Ferguson,  for  the  claimants.  The  claimants  are  not  responsible 
for  the  High  Court  proceedings.  They  invoked  a  Court  in  which 
costs  are  not  usually  allowed,  and  which  was  not  intended  by 
Parliament  to  entail  heavy  costs  :  sec.  38  (1). 

Griffith  C.J.    There  will  be  no  order  as  to  costa 

Question  answered  in  the  Tiegative. 

Solicitors,  for  the  claimants,  W.  C  Moseley. 
Solicitors,  for  the  respondents.  Sly  &  Russell. 

C.  A.  W. 
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DAVID Appellant; 

Respondent, 

AND 

MALOUF  AND  ANOTHER  .        .         Respondents. 

Petitioners, 

on  appeal  from  the  supreme  court  of 

victoria. 

Insolvency  Act  1890  {Vkt.)  {No.  1102),  stc,  ^—Insolvency  Act  1897  (Fic«.)  {No,    H.  C.  of  A. 
1613),  Btc.  106  (2) — SequestrcUion — Petitioning  creditor's  dtbt^Ourrent  pro-         1908. 
missory  note. 


VIelbournk, 
June  11,  12. 


Sec.  37  of  the  Insolvency  Act  1890  (Vict.),  as  amended  by  sec.  106  (2)  of 
the  Insolvency  Act  1897  (Vict.),  provides,  in  reference  to  a  petition  for  the 
sequestration  of  a  debtor's  estate,  that  "  the  debt  of  the  petitioning  creditor     Oriffitb  O.J., 
mnst  be  a  liquidated  sum  due  at  law  or  in  equity,  payable  either  immediately       o'CJonnor, 
or  at  some  certoin  future  time."  hSJS*  JJ. 

ffeldf  that  a  debt  in  respect  of  a  current  promissory  note  made  by  the 
debtor  and  of  which  the  creditor  was  the  holder  at  the  date  of  the  petition 
was  a  good  petitioning  creditor's  debt. 

Judgment  of  Supreme  Court  affirmed. 

Appeal  from  the  Sapreme  Court  of  Victoria. 

Charles  Malouf  and  Mary  Malouf  petitioned  for  the  sequestra- 
tion of  the  estate  of  Joseph  David. 

The  order  nisi  thereon,  dated  3rd  April  1908,  was  as  follows, 
80  far  as  is  material : — 

"  Upon  reading  the  petition  ....  alleging  and  setting 
forth  that  ....  Joseph  David  ....  is  now  justly 
ftnd  truly  indebted  to  the  petitioners  in  the  sum  of  £151  12s.  7d. 


r. 
Malouf. 
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H.  C.  OF  A  on  six  promissory  notes  signed  by  the  said  Joseph  David  in 
1908.  favour  of  the  petitioners  and  of  which  promissory  notes  the 
David  petitioners  are  the  holders  that  the  whole  of  such  sum  is  owing 
to  the  petitioners  that  such  promissory  notes  are  all  dated  1st 
April  1907  and  are  as  follows :— One  for  £26  12s.  lOd.  due  4th 
April  1908  one  for  £26  7s.  3d.  due  4th  July  1908  one  for  £26 
7a.  7d.  due  4th  October  1908  one  for  £25  15s.  lid.  due  4th 
January  1909  one  for  £25  10s.  4d.  due  4th  April  1909  one  for 
£21  4s.  8d.  due  4th  July  1909  and  that  the  said  debt  is  a 
liquidated  sum  due  at  law  to  the  petitioners  payable  at  the  times 
aforesaid  and  is  wholly  unsecured  and  that  the  said  Joseph 
David  has  committed  an  act  of  insolvency  within  six  months 
before  the  presentation  of  the  said  petition  namely  on  23rd 
March  1908  and  that  the  act  of  insolvency  committed  by  him 
was  that  the  said  Joseph  David  made  an  assignment  of  his 
property  to  a  trustee  for  the  benefit  of  his  creditors  generally  and 
praying  that  the  estate  of  the  said  Joseph  David  might  be 
sequestrated  for  the  benefit  of  his  creditors  .  .  .  .  I  do  by 
this  order  under  my  hand  place  the  estate  of  the  said  Joseph 
David  under  sequestration  ....  until  this  order  shall  be 
made  absolute  or  discharged.     .     .     ." 

On  the  return  of  the  order  nisi,  Hood  J.  made  it  absolute, 
holding  that  he  was  bound  by  the  finding  of  dBeckett  J.,  who 
made  the  order  nisi,  that  the  debt  set  forth  in  the  order  nisi 
was  a  good  petitioning  creditor's  debt. 

From  the  decision  of  Hood  J.  the  respondent  now  appealed. 

Ah  Ket  (with  him  Lowe),  for  the  appellant.  A  promissory 
note  not  j^et  due  cannot  be  made  the  foundation  of  a  petition  for 
sequestration.  Under  the  Insolvency  Act  1890,  sec.  37,  it  was 
necessary  that  the  petitioning  creditor's  debt  should  be  a  debt 
presently  due  and  payable.  But  that  section  is  amended  by  sea 
106  (2)  of  the  Insolvency  Act  1897,  so  that  the  debt  must  be  "a 
liquidated  sum  due  at  law  or  in  equity,  payable  either  imme- 
diately or  at  some  certain  future  time."  When  a  man  takes  a 
promissory  note  for  his  debt,  the  original  debt  is  suspended  and 
is  not  due  until  the  due  date  of  the  promissory  note.  The  effect 
of  sec.  106  (2)  of  the  InsolveTicy  Act  1897  is  that  the  original 
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debt  may  be  a  good  petitioning  creditor's  debt  notwithstanding    H.  C.  op  A. 

such  suspension,  but  the  section  has  not  the  effect  of  making  the       ^ '^ 

debt  on  a  promissory  note  which  is  not  yet  due  a  good  petitioning       David 
creditor's  debt.     It  is  quite  consistent  with  the  facts  here  that  the      j^i^louf 

promissory  notes  were  given  for  a  debt,  of  £20  with  a  money       

lender's  rate  of  interest. 

[Barton  J. — The  interest  might  be  apportioned  :  In  re  Barr ; 
E^paHe  Wolfe  {\):\ 

In  In  re  Raxitz ;  Ex  parte  Raatz  (2)  it  was  held  that  where  a 
bill  of  exchange  was  given  for  the  price  of  goods,  and  the  bill  of 
exchange  was  still  current,  there  was  a  good  petitioning  creditor's 
debt,  but  it  was  the  original  debt  for  the  price  of  the  goods. 

[O'Connor  J. — Could  not  the  Judge  have  amended  the  order 
nisi  ? 

Isaacs  J. — ^There  is  ample  power  under  sec.  10  (2)  of  the 
Insolvency  Act  1897.] 

There  has  never  been  any  application  to  amend.  A  pro- 
missory note  cannot  be  said  to  be  "due"  until  it  is  payable.  It 
is  only  evidence  of  a  debt  which  is  not  due  and  payable  until 
the  last  of  the  days  of  grace. 

[Isaacs  J. — A  debt  "  due  "  primd  facie  includes  all  sums  cer- 
tain which  any  person  is  legally  liable  to  pay  whether  those 
sums  have  become  actually  payable  or  not :  Ex  parte  Kemp ;  In 
re  Fastnedge  (3).] 

In  sea  37  of  the  Insolvency  Act  1890  "due"  means  "presently 
payable."  In  Pyn/i  v.  Kinna  (4)  it  was  held  that  a  promissory 
note  not  yet  due  was  not  a  debt  which  could  be  attached  to 
answer  a  judgment  debt. 

[HiGGixs  J. — Tapp  V.  Jones  (5)  is  to  the  contrarj-. 

Griffith  C.J. — In  Brett  v.  Levett  (6)  a  bill  of  exchange  was 
held  to  constitute  a  good  petitioning  creditor's  debt.] 

In  that  case  the  bill  of  exchange  was  due  at  the  time  of  the 
petition.     See  also  8a/rrat  v.  Austin  (7). 
[Griffith  C.J.  referred  to  In  re  Douthat  (8).] 

(1)  (1896)  1  Q.B.,  616.  (5)  L.R.  10  Q.B.,  691. 

(2)  (1897)  2  Q.B.,  80.  (6)  1  Rose,  102. 

(3)  L.R.  9  Oh.,  383,  at  p.  387.  (7)  2  Rose,  112. 

(4)  11  I.K.C.L,,  40.  .   (8)  4  B.  &  A.,  67. 
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H.  C.  OF  A.  There  there  was  an  antecedent  debt  for  which  the  bill  of 
exchange  was  given,  and  that  was  a  good  petitioning  creditor's 
debt. 

[Counsel  also  referred  to  Encydopcedia  of  the  Laws  ofETigland 
(2nd  ed.),  vol.  ii.,  p.  4 ;  7  Geo.  I.  c.  31,  sees.  1,  3;  5  Geo.  II.  c  30, 
8.  22  ;  6  Geo.  IV.  c.  16,  sec  50.] 

Goldsmith  K.C.  and  Agg,  for  the  respondents  were  not  heard. 

Griffith  C.J.  The  petitioning  creditors'  debt  in  this  case 
is  described  as  ''the  sum  of  £151  12&  7d.  on  six  promissory 
notes  signed  by  the  said  Joseph  David  in  favour  of  the 
petitioners  and  of  which  promissory  notes  the  petitioners  are 
the  holders."  The  dates  of  the  promissory  notes  are  then  given, 
showing  that  none  of  them  had  fallen  due  at  the  date  of  the 
petition.  The  objection  is  taken  that  that  is  not  a  good 
petitioning  creditor's  debt.  Whether  it  is  or  is  not  depends 
entirely  upon  the  Insolvency  Acts.  Sec.  37  of  the  Insolvency 
Act  1890  provides  that  "  the  debt  of  the  petitioning  creditdr 
must  be  a  liquidated  sum  due  at  law  or  in  equity ;"  and  it  was 
held  in  Victoria  in  In  re  Taylor  \  Ex  parte  Young  Bros.  (1), 
following  the  decision  of  Sir  James  Bacon  C.J.  in  Ex  parte  Sturi 
iSc  Go. ;  In  re  Pearcy  (2),  that  those  words  did  not  include  the  case 
of  a  debt  in  respect  of  which  credit,  which  was  unexpired  at  the 
time  of  the  presentation  of  the  petition,  had  been  given.  That 
case,  which  was  not  a  case  of  a  promissory  note,  but  of  credit 
given  for  goods  sold,  was  decided  in  1871,  shortly  after  the 
English  Bankruptcy  Act  1869  was  passed.  That  view  does  not 
appear  to  have  been  disputed,  although  much  might  possibly 
have  been  said  against  it. 

The  English  Bankruptcy  Act  1883,  by  sec.  6,  substituted  a 
new  definition  of  a  petitioning  creditor  s  debt,  viz.,  "  a  liquidated 
sum  payable  either  immediately  or  at  some  certain  future 
time,"  leaving  out  the  word  "  due."  Under  that  provision  there 
have  been  many  petitions  in  England  founded  upon  debts  not 
payable  until  a  future  time.  It  is  suggested  that  in  all  of 
them,  even  if  a  promissory  note  or  a  bill  of  exchange  had  been 

(1)  17  V.L.R.,  121 ;  12  A.L.T.,  158.  (2)  L.R.  13  £q.,  300. 
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given,  the   petition  was  founded  on  the  original  debt.     That  ^-  C.  of  A. 
may  be  so.     Sec.  37  of  the  Victorian  Act  of  1890  was  amended       ^^^ 
by  the  Act  of  18S7,  which  added  after  the  words  "  in  equity  "       David 
the   words    "  payable   either  immediately   or  at  some   certain      malouf 
future  time."     The  question  for  our  determination  is  whether 
under   the   definition   now   given   in    the    Victorian    Acts    the 
holder  of  a  current  promissory   note  of  sufficient  amount  can 
present  a  petition.     That  depends  upon  whether  it  is  such  a  debt 
as  can  be  described  as  "  a  liquidated  sum  due  at  law  or  in  equity, 
payable  either  immediately  or  at  some  certain  future  time." 

It  was  not  disputed  that  in  this  case,  if  there  was  an  original 
debt  in  respect  of  which  the  promissory  notes  were  given,  and 
that  fact  had  been  set  out,  the  petition  would  be  good.  If  it 
were  only  a  question  of  fact  the  matter  could  probably  be  cured 
by  amendment.  The  other  point  is  of  considerable  importance, 
because,  if  the  objection  is  good,  an  indorsee  could  not  become  a 
petitioning  creditor  for  the  sequestration  of  the  estate  of  the 
maker  of  a  current  promissory  note. 

It  seems  to  me  that  the  relation  between  the  maker  and  the 
holder  of  a  promissory  note  is  that  of  debtor   and  creditor — 

m 

certainly  for  the  purposes  of  the  Insolvency  Acts.  There  can  be 
no  doubt  that,  if  a  man  in  insolvent  circumstances  deliberately 
preferred  one  person  in  that  position  to  another,  it  might  be  a 
fraudulent  preference.  Again,  if  he  made  a  preferential  payment 
with  a  view  to  defeat  or  delay  such  persons,  they  would  be 
creditors  who  would  be  defeated  or  delayed.  Again,  if  it  became 
necessary  to  inquire  whether  a  debtor  was  able  to  pay  his  debts 
as  they  became  due  out  of  his  own  moneys,  certainly  his  obliga- 
tions on  promissory  notes  falling  due  on  subsequent  dates  would 
be  regarded  as  debts  which  he  might  be  unable  to  pay  out  of  his 
own  moneys.  So  that,  unless  the  words  of  the  Acts  compel  us  to 
hold  the  contrary,  we  are  bound  to  decide  that  the  holder  of  a 
current  promissory  note  is  a  creditor  of  the  maker  and  has  a 
good  petitioning  creditor's  debt. 

Under  sec.  37  of  the  Act  of  1890  before  its  amendment  the 
word  "  due"  was  capable  of  meaning  "  presently  payable  " ;  it  was 
also  capable  of  meaning  "  owing  " ;  and  a  third  meaning  was  that 
the  debt  was  a  sum  due  either  at  law  or  in  equity,  regarded  as 
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H.  C.  ofA.  a  debt,  without  reference  to  the  time  of  payment.     Sir  James 
Bacon  C.J.  took  the  view  that  it  meant  "  presently  payable." 

Aasuming  that  that  was  the  meaning  of  the  word  "dae"  in 
sec.  37  of  the  Act  of  1890,  when  sec.  106  of  the  Act  of  1897  added 
other  words  the  context  became  different,  and  the  meaning  of  the 
word  *  due  "  may,  therefore,  have  become  different.  If  we  sub- 
stitute in  the  phrase  as  amended  the  words  ''  presently  payable" 
for  the  word  "  due,"  and  add  the  other  words  *'  payable  either 
immediately  or  at  some  certain  future  time,"  we  get  "  a  liquidated 
sura  presently  payable  at  law  or  in  equity,  payable  either  imme- 
diately or  at  some  certain  future  time."  But  that  clearly  would 
not  be  giving  effect  to  the  intention  of  the  legislature.  It  seems 
then  that,  whatever  the  word  "  due  "  meant  in  its  original  con- 
text, it  can  no  longer  have  reference  to  the  time  of  payment, 
but  must  now  refer  to  the  nature  of  the  obligation. 

Another  argument  was  that,  although  that  view  might  apply 
to  an  obligation  arising  under  a  C3venant  or  goods  sold  on  credit, 
it  does  not  apply  to  negotiable  instruments,  because  the  words 
"  due "  and  "  payable "  are  used  as  synonymous  terms  in  the 
IiistruTnents  Act  of  1890.  That  is,  no  doubt,  the  meaxiing  of  the 
word  "  due,"  as  used  in  that  Act  But  it  does  not  follow  that 
in  an  other  Act,  in  an  entirely  different  context,  the  word  "  due  " 
has  the  same  meaning,  nor  that,  if  it  once  had  that  meaning  in 
the  Act  of  1890,  it  can  any  longer  have  it  after  the  Act  of  1897. 
I  tliink,  therefore,  that  the  petition  is  good  on  its  face  without 
amendment. 

Barton  J.     I  am  of  the  same  opinion. 

O'Connor  J.    I  concur. 

Isaacs  J.     I  concur. 

HiGGiNS  J.     I  concur. 


Appeal  dismissed  with  costs. 


Solicitor,  for  the  appellant,  R,  L,  Cross, 
Solicitor,  for  the  respondents,  W,  H.  L,  Roberts, 
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NEW  SOUTH  WALES. 

PMic  HeaUh  Act  1902  {N.S.  W,)  (No.  30  of  1902),  sees,  81,  82— 5o/c  ofadvlter-   H.  C.  or  A. 


aUd  liqucr — AnalyM  of  article  Boid — Certificate  of  analyst— Evidence  of  com- 
pliance with  statutory  directions. 

Sec.  82  of  the  Pvblic  Health  Act  1902  provides  that  a  certificate  may  be 
given  by  an  analyst  of  the  result  of  his  analysis  of  any  food  or  drug  sub- 
mitted to  him  for  analysis  in  pursuance  of  the  provisions  of  the  Act ;  and 
that  in  any  proceedings  before  any  Court  the  production  of  a  certificate  pur- 
porting to  be  signed  by  the  analyst  shall  be  sufficient  evidence  of  the  identity 
of  the  food  or  drug  analysed  and  of  the  result  of  the  analysis  without  further 
proof  of  its  authenticity. 

Held,  that  on  a  prosecution  for  selling  food  which  is  not  of  the  nature, 
substance,  or  quality  demanded  by  the  purchaser,  where  the  certificate  of  an 
analyst  is  admitted  in  evidence  under  this  section,  it  is  not  necessary  for  the 
prosecutor  to  prove  that  the  analyst  divided  the  food  submitted  to  him  by 
the  purchaser  into  two  parts  as  required  by  sec.  81. 

Decision  of  Sly  Acting-J.  :  Hughes  v.  Steel,  24  N.S.W.  W.N.,  146, 
reversed. 

Appeal  from  a  decision  of  Sly  Acting-J.  on  a  special  case  stated 
under  the  Justicea  Act  1902. 

The  respondent,  a  hotel  keeper,  was  proceeded  against  by  the 
appellant  under  sec.  88  of  the  Public  Health  Act  1902,  upon  an 
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H.  C.  OF  A.  information  charging  him  with  having,  to  the  prejudice  of  the 

purchaser  thereof,  sold  certain  articles  of  food,  namely,  brandy 

HnoHis     A^^  rum,  which  were  not  of  the  nature,  substance,  or  quality  of 

SraBL.       ^^^  foods   demanded   by   the   purchaser.     It  was   proved  that 

the   appellant,  an   Inspector  of   Police  and   District  licensing 

Inspector,  went  to  the  hotel  kept  by  the  respondent,  and  there 
purchased  some  liquor.  After  the  purchase  the  Inspector  gave 
notice  to  the  seller  that  he  intended  to  submit  the  liquor  pur- 
chased to  the  government  analyst  for  analysis,  and,  as  required 
by  sec.  80  of  the  Act,  offered  to  divide  the  liquor  into  three  parts, 
to  be  separately  sealed  and  labelled,  and  to  leave  one  of  the  parts 
with  the  seller.  This  offer  being  refused,  he  labelled  and  sealed 
the  bottles  there  and  then,  and  afterwards  handed  them  to  the 
government  analyst.  This  evidence  having  been  given,  a  certifi- 
cate purporting  to  be  signed  by  the  government  analyst  and  to 
show  the  result  of  his  analysis  of  the  liquor  in  question  was  put 
in  evidence  without  objection.  The  evidence  for  the  prosecution 
being  closed  the  point  was  taken  for  the  defendant  that,  as  there 
was  no  evidence  that  the  analyst  had  divided  the  samples  given 
to  him  in  accordance  with  sec.  81  of  the  Act,  the  information 
should  be  dismissed.  The  magistrate  upheld  the  objection  and 
dismissed  the  information. 

A  special  case  was  stated  by  the  magistrate  for  the  opinion  of 
the  Supreme  Court  whether  his  decision  was  erroneous  in  point 
of  law.  Sly  Acting- J.,  before  whom  the  case  was  argued,  held 
that  the  magistrate  was  right :  Hugliea  v.  Steel  (1),  and  from  that 
decision  the  present  appeal  was  brought  by  special  leave. 

The  material  sections  of  the  Public  Health  Act  1902,  are  suffi- 
ciently set  out  in  the  judgments  hereunder. 

Watty  for  the  appellant.  Ex  parte  KiLby  (2),  upon  which  the 
Judge  relied,  does  not  apply  to  the  present  case.  That  was  a 
decision  fits  to  the  requirements  of  sec.  80.  It  may  well  be  that 
the  purchaser  is  bound  to  comply  with  that  section  as  a  condition 
precedent  to  a  prosecution.  But  sec.  81  merely  imposes  certain 
duties  on  the  analyst,  for  a  breach  of  which  he  may  perhaps  be 
liable  as  a  public  officer  under  the  general  law  or  under  sec.  106 

(1)  24  N.S.W.  W.N.,  146.  (2)  (1901)  1  S.R.  (NJ5.W.),  228. 
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of  the  Act.     Even  if  those  requirements  were  conditions  prece-   H.  C.  of  A. 
dent,  they  would  only  affect  the  admissibility  of  the  certificate, 
and  objection  should  have  been  taken  on  that  ground.     But  they      Hughes 
are  not  an  essential  part  of  the  case  for  the  prosecution.     The       sxeel 

prosecutor  proved  that  he  had  done  all  that  the  Act  required       

him  to  do,  and  the  certificate,  being  in  the  proper  form,  was 
admissible  on  its  mere  production,  under  sec.  82.  That  section  is 
intended  to  obviate  the  necessity  of  calling  the  analyst,  but,  if 
the  construction  put  upon  it  by  the  Supreme  Court  is  correct,  the 
analyst  must  be  called  in  every  case.  There  is  no  necessity  to 
make  use  of  the  certificate  at  all:  Bennett  v.  Bell  (1).  An 
analyst  may  be  called  to  prove  the  result  of  his  analysis.  If  that 
is  not  convenient,  sec.  82  provides  an  alternative  method  of 
proving  the  same  thing.  It  could  not  have  been  intended  that 
proof  of  performance  of  the  analyst's  duty  was  a  condition  prece- 
dent either  to  the  admissibility  of  the  certificate  or  to  obtaining 
a  conviction.  The  part  not  analysed  is  retained  to  be  produced 
if  the  defendant  requires  it.  If  he  does  not  call  for  it  he  cannot 
complain.  (See  Gettings  v.  Brian  (2)  ).  The  onus  of  proof 
would  rest  on  the  defendant,  and  in  the  absence  of  evidence  to 
the  contrary,  omnia  prcesumuntv/r  rite  et  solenniter  esse  actai 
Ex  parte  Kanter  (3) ;  Motteram  v.  Eastern  Counties  Railway 
Co.  (4) ;  Hill  V.  Hennigan  (5).  The  English  decisions  as  to  the 
requirements  of  an  analyst's  certificate  are  not  applicable  here, 
as  the  scheme  of  the  English  Act  is  altogether  different.  Under 
it  there  can  be  no  prosecution  unless  an  analyst's  certificate  is 
produced.  [He  referred  to  Sale  of  Food  and  Drugs  Act,  38  & 
39  Vict.  c.  63,  seca  6,  9-15,  28,  29,  and  62  &  63  Vict.  c.  51,  sec. 
51 ;  Stickling  v.  Parker  (6).] 

Blacket,  for  the  respondent.  Sees.  80  and  81  are  alternative 
sections.  If  the  procedure  under  sec  80  is  carried  out,  sec.  81 
does  not  apply.  It  only  applies  where  the  vendor  does  not 
accept  the  offer  of  the  purchaser  to  divide  the  article.  There  is 
no  reason  why  the  two  sections  should  be  treated  upon  a  different 
footing  as  regards  their  legal  effect.    If,  where  sec.  80  applies,  it  is 

(1)  23  N.S.W.  W.N.,  1.  (4)  29  L. J.M.C.,  67. 

(2)  21  N.S.  W.  W.N.,  62.  (5)  I.R.  11  C.L.,  622. 

(3)  (1904)  4  S.R.  (N.S.  W.),  209.  (6)  (1906)  1  K.B.,  627. 
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a  condition  precedent  to  a  conviction  that  its  requirements  should 
be  complied  with,  then  where  sec.  81  applies  it  should  be  regarded 
HuoHu     as  equally  imperative,  and  the  certificate  provided  for  by  the  sec- 
tion should  not  be  deemed  valid  unless  the  conditions  have  been 
fulfilled.     It  is  established  by  a  long  line  of  cases  that  the  pro- 
visions of  sec  80  must  be  strictly  carried  out     [He  referred  to 
Barnes  v.  Chipp  (1);   Smart  <t  Son  v.    Watts  (2);  Lowery  v. 
HaUard  (3) ;  Suckling  v.  Parker  (4).]     Sec.  82  only  makes  the 
certificate  evidence  of  the  identity  of  the  article  analysed  and  the 
result  of  the  analysis.  .  But  it  is  not  proof  of  a  division  by  the 
analyst  or  of  the  retaining  of  one  part  for  production.    This  is  a 
provision  for  the  benefit  of  the  defendant  and  should  be  strictly 
enforced.     The  part  retained  should  be  ready  for  production,  just 
as  under  sec.  80  ouiB  of  the  three  parts  must  be  kept  by  the 
purchaser.     The  object  is  to  enable  the  defendant  to  check  the 
primd  facie  evidence  of  the  certificate  by  having  an  analysis  of 
the  part  retained.     The  suggested  distinction  between  the  English 
Act  and  this  Act  does  not  exist,  for  there  may  be  a  prosecution 
without  any  certificate  at  all :  Buckler  v.  Wilson  (6).     Moreover 
•in  England  the  defendant  has  an  advantage   thai  he  has  not 
here.     He  may  require  that  the  analyst  be  called  as  a  witness: 
[See  38  &  39  Vict.  c.  63,  sec  21.]    The  facts  to  be  proved  under 
sec.  81  are  facts  solely  in  the  knowledge  of  the  prosecution  and 
can  only  be  proved  by  a  witness  on  that  side.     The  defendant 
should  not  be  compelled  to  call  a  witness  from  the  side  of  the 
prosecution  in  order  to  prove  that  the  Act  has  not  been  complied 
with.     The  onus  is  on  the  prosecution  to  prove  the  fulfilment  of 
all  statutory  conditions.     If  the  legislature  had  intended  to  make 
the  certificate  evidence  of  the  fulfilment  of  all  those  conditions  it 
would  have  clearly  said  so.     It  would  be  a  great  extension  of  the 
maxim  omnia  proesumuntur  rite  esse  acta  to  make  it  apply  to 
conditions  of  this  kind.     No  such  presumption  is  made  as  to  the 
requirements  of  sec.  80.     Why  should  there  be  any  presumption 
as  to  sec.  81  ?    The  directions  in  the  two  sections  are  much  alike. 
The  illustrations  given  in  Broom's  Legal  Mastims  are  different  in 

(1)  3  Ex.  D.,  176.  (4)  (1906)  1  K.B.,  527. 

(2)  (1895)  1  Q.B.,  219.  (5)  (1896)  1  Q.B.,  83,  at  p.  90. 

(3)  (1906)  IK.B.,  398. 
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kind  from  this  case.    Hill  v.  Hennigan  (1)  stretches  the  maxim   ^'  C.  of  A. 
too  far.    No  presumption  should  be  made  as  to  acts  which  are 
collateral  to  the  certificate  and  are  not  embodied  in  it  or  essential     huohes 
to  it.  c  ^• 

[Isaacs  J.  referred  to  Waddington  v.  Roberts  (2).]  

Even  if  this  appeal  is  allowed  costs  should  not  be  given  against 
the  respondent.  The  case,  though  of  importance  to  the  Crown  as 
involving  a  principle,  is  not  of  great  importance  otherwise,  as 
only  a  small  amount  is  involved. 

Griffith  C.J.     We  Iiave  had  the  opportunity  of  considering     M»y  uth. 
this  case  since  the^  argument  yesterday,  and  there  is  no  reason 
why  we  should  reserve  our  judgment. 

The  question  arises  under  sec.  81  of  the  Public  Health  Act 
1902.  Sec  80  provides  that  the  purchaser  or  officer  obtaining 
any  food  or  drug  with  the  intention  of  submitting  it  to  analysis 
shall  notify  the  seller  of  his  intention  to  have  it  so  submitted  for 
analysis  and  offer  to  divide  it  into  three  parts,  which,  if  the  offer 
is  accepted,  are  to  be  separately  labelled  or  marked.  Sec.  81  pro- 
vides that,  if  that  offer  is  not  accepted  by  the  seller  or  person 
deahng  in  the  food  or  drug  or  his  agent  or  servant,  the  analyst 
receiving  the  article  from  the  purchaser  for  analysis  shall  divide 
it  into  two  parts,  and  seal  or  fasten  up  one  of  them  and  retain  it 
for  production  in  the  event  of  further  proceedings  being  taken  in 
tiie  matter.  Sec.  82  provides  that  the  analyst  who  analyses 
any  food  or  drug  submitted  to  him  in  pursuance  of  the  Act  may 
give  a  certificate  of  the  result  of  the  analysis  in  a  prescribed  form, 
"  and  in  any  proceedings  before  any  Court  or  justices  the  produc- 
tion of  a  certificate,  purporting  to  be  signed  by  the  analyst,  shall 
be  sufficient  evidence  of  the  identity  of  the  food  or  drug  analysed^ 
and  of  the  result  of  the  analysis  without  proof  of  the  signature  of 
the  person  appearing  to  have  signed  the  same."  The  point  tak<>n 
is  that  in  this  case,  in  which  the  seller  did  not  require  the  article  to 
be  divided  into  three  parts,  there  was  no  evidence  that  the  analyst 
divided  the  drug  submitted  to  him  into  two  parts  and  sealed  one 
of  them  up  and  retained  it  for  production  as  prescribed  by  sec  81. 
The  objection  is  w^ell  founded  in  fact.   There  was  no  such  evidence* 

(1)  LR.  11  C.L.,  622.  (2)  L.R.  3  Q.B.,  679. 
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H.  C.  OF  A.  All  that  was  proved  was  the  purchase  of  the  article,  that  the 
purchaser  offered  to  divide  it  into  three  parts,  that  the  seller  did 
not  accept  the  offer,  and  that  the  article  was  then  sent  to  the 
analyst,  and  the  analyst's  certificate  was  produced.  Reliance  was 
placed  by  the  defendant  upon  some  English  decisions,  and  one  of 
the  Supreme  Court  of  New  South  Wales,  as  to  the  effect  of  the 
directions  in  sec.  80.  No  case  was  cited  before  us  as  to  the  effect 
of  the  provisions  of  sec.  81.  It  is  to  be  remarked  that  the  scheme 
of  the  English  Act  is  very  different  from  that  of  the  New  South 
Wales  Act.  Under  the  English  Act  there  can  be  no  prosecution 
at  all  by  the  purchaser  until  he  has  received  a  certificate  from 
the  analyst.  That  is  not  the  scheme  of  the  New  South  Wales 
Act.  The  certificate  of  the  analyst  in  New  South  Wales 
is  merely  a  mode  of  proving  the  committing  of  the  offence. 
If  reliance  is  placed  upon  the  certificate,  then  the  statutory 
directions,  whatever  they  are,  must  be  proved  to  have  been 
complied  with.  No  assistance,  therefore,  can  be  derived  from 
these  decisions.  Moreover  the  provision  in  the  English  Act 
corresponding  to  sec.  83  is  different.  There  is  first  a  direction  that 
the  goods  may  be  sent  by  registered  letter  to  the  analyst.  Then 
there  is  a  direction  that  the  analyst,  not  only  shall  divide  the 
article  into  two  parts,  but  shall  deliver  one  of  the  parts  which 
was  not  analysed  to  the  purchaser  or  officer  either  when  he 
receives  the  sample  or  at  the  time  when  he  supplies  the  certifi- 
cate. So  that  if  an  article  of  food  or  drug  is  sent  to  an  analyst 
for  analysis  the  prosecutor  will  have  in  his  possession,  not  later 
than  the  date  of  receiving  the  certificate,  the  half  not  analysed 
by  the  analyst.  Sec.  81  of  the  New  South  Wales  Act,  on  the 
other  hand,  provides  merely  that  the  analyst  shall  "  retain  such 
part  for  production  in  the  event  of  proceedings  being  afterwards 
taken  in  the  matter."  "  For  production  "  must  mean  either  to  be 
produced  if  required  by  the  defendant  or  by  the  prosecutor  or 
to  be  produced  in  all  cases.  Now,  the  scheme  of  the  Act  is 
clearly  that  the  analyst  need  not  be  called  as  a  witness.  That  is 
the  main  purpose  of  sec.  82 ;  and  in  a  country  like  New  South 
Wales  the  reason  for  such  a  provision  is  obvious.  There  is  not 
likely  to  be  an  analyst  in  every  town,  at  any  rate  not  a  competent 
one,  though  there  may  be  prosecutions  for  offences  against  the  Act 
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fore,  clearly  to  have  been  intended  that  the  calling  of  the  analyst 
should  not  be  necessary.     If  the  contention  put  forward  by  the     Hdohis 
respondent  were  correct  it  would  be  necessary  to  call  the  analyst  in       stekl. 
every  case,  so  that  the  advantage  intended  to  be  given  by  the  sec- 
tion would  be  gone.    This  provision,  it  seems  to  me,  was  inserted  for 
the  benefit  of  the  defendant,  but  the  defendant  is  entitled  to  take 
advantage  of  it  only  to  the  extent  to  which  it  was  intended  that 
he  should  be  benefited,  that  is  to  say,  if  he  desires  to  have  this 
part  produced  he  may  ask  for  it.     If  he  does  not  get  it,  or  if  any 
difficulty  is  placed  by  the  magistrate  in  the  way  of  his  getting  it, 
which  I  should  think  highly  unlikely  to  occur,  then  a  somewhat 
difficult  question  may  arise,  as  to   which  I  do  not  at  present 
express  any  definite  opinion.     In  my  opinion  it  is  not  necessary 
for  the  purpose  of  obtaining  a  conviction  under  this  Act  to  do 
any  more  than  prove  the  purchase  of  the  article,  with  the  pre- 
scribed notification  and  offer,  delivery  to  the  analyst,  and  the 
result  of  the  analysis.     If  the  analyst  fails  to  comply  with  the 
directions  in  sec.  81,  that  is  a  matter  which  may  possibly  afford 
a  defence  if  it  is  established   by   the  defendant,  but  it  is  not 
necessary   for  the  prosecution  to  prove  aflSrmatively   that  the 
analyst  has  complied  with  them.     As  for  the  suggestion  that  the 
maxim  omnia  prcesuTnunturrite  esse  acta  applies,  I  would  remark 
that  that  is  a  maxim  to  be  applied  with  very  great  caution.     The 
doctrine  is  applied  by  the  Statute  to  the  extent  of  making  the 
certificate  sufficient  proof  of  the  identity  of  the  goods  mentioned 
in  it  with  the  goods  received  by  the  analyst  from  the  purchaser, 
but  I  should  hesitate  to  extend  it  further.    It  was,  as  I  have 
said,  the  obvious  purpose  of  the  enactment  to  render  it  unneces- 
sary to  call  the  analyst  as  a  witness. 

For  these  reasons  I  think  that  the  learned  Judge  was  in  error 
in  thinking  that  proceedings  under  this  section  were  subject  to 
the  rules  laid  down  in  the  English  cases  and  in  New  South  Wales 
with  respect  to  the  provisions  of  sec.  80. 

O'Connor  J.  I  am  of  the  same  opinion.  The  charge  before 
the  magistrate  was  laid  under  sec.  88,  sub-sec.  2  of  the  Public 
Health  Act  1902.    It  is  necessary,  in  order  to  substantiate  that 


762 


HIGH  COURT 


[1908. 


(yOonnor  J. 


H.  U.  OF  A.  offence,  to  prove  that  the  article   in   question  was  not  of  the 

1908  T 

nature,  substance,  and  quality  demanded  by  the  purchaser.  In 
proof  of  that  allegation  the  certificate  of  an  analyst  was  put  in 
evidence.  Sec.  82  enables  the  analyst's  certificate  as  to  the 
result  of  the  analysis  to  be  put  in  evidence  without  calling  the 
analyst,  and  there  is  nothing  in  that  section  which  makes  it 
necessary  to  prove  that  there  has  been  a  division  of  the  sample 
into  two  parts  as  provided  in  sec.  81.  In  order  to  establish  his 
contention,  therefore,  it  was  necessary  for  Mr.  Blacket  to  satisfy 
the  Court  that  from  reading  these  sections  of  the  Act  together 
there  can  be  deduced  an  expression  of  the  intention  of  the 
legislature  that  the  division  of  the  samples  under  sec.  81  must  be 
proved  before  the  certificate  can  be  allowed  to  be  effective  in 
evidence.  Now,  I  am  unable  to  find  in  these  sections  anything 
from  which  that  deduction  as  to  the  intention  of  the  legislature 
can  be  drawn.  There  is  a  very  great  difference  between  the 
position  and  duties  of  the  analyst  under  the  New  South  Wales 
Act  and  that  of  the  analyst  under  the  English  Act.  Under  the 
English  Act  of  1875  (sec.  21)  the  party  accused  has  the  oppor- 
tunity of  having  the  analyst  called  as  a  matter  of  right  by  giving 
notice  of  his  desire  to  have  him  called.  After  such  notice,  the 
analyst  will  then  have  to  be  called  as  a  witness,  bringing  with  him 
the  portions  of  the  articles  which  are  directed  to  be  sealed  up 
and  retained  for  production.  With  regard  to  the  analyst  and 
his  duties  under  the  New  South  Wales  Act  there  is  no  such 
provision.  The  analyst  there  is  a  public  oflScer.  "  Analyst "  is  by 
sec.  76  defined  to  be  the  government  analyst,  and  to  include  any 
person  appointed  an  analyst  by  the  Board  for  the  purposes  of 
the  Act.  Power  is  given  by  the  Act  to  appoint  an  analyst, 
in  sec  81  the  analyst  is  treated  as  a  public  officer,  and  it 
becomes  his  duty  to  divide  the  sample  received  for  analysis 
into  two  parts  only  in  the  event  of  the  seller  not  accepting  the 
offer  of  the  purchaser  or  officer  to  divide  the  drug  or  food  into 
parts  fits  required  by  the  Act.  The  analyst  is  not  present  when 
the  offer  is  made,  and  therefore  he  must  get  information  in  some 
form  from  the  purchaser  as  to  whether  the  seller  has  or  has  not 
accepted  the  offer.  This  seems  to  me  to  clearly  indicate  that 
the  communication   of  this   information  is   to  be  regarded   as 
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a  communication  between  one  oflBcer  of  the  department  and  H.  0.  of  A. 
another,  and  under  some  circumstances  it  may  become  the  duty 
of  the  magistrate  to  see  that  the  part  not  analysed  is  produced. 
No  doubt  it  was  the  intention  of  the  legislature  that  this 
division  should  be  carried  out  for  the  protection  of  the  person 
charged,  but  it  is  merely  a  departmental  matter,  the  failure  to 
carry  out  which  may  be  a  contravention  of  the  Act,  possibly 
subjecting  the  analyst  to  punishment  under  sec.  107.  However 
that  may  be,  I  have  no  doubt  that  the  proof  of  that  having 
been  carried  out  is  not  a  condition  precedent  to  the  putting  in 
evidence  of  the  certificate.  If  it  were  not  for  the  cases  cited  as 
to  the  effect  of  sec.  80  and  as  to  the  corresponding  sections  of  the 
English  Act,  I  do  not  see  how  there  could  be  any  question  that 
the  meaning  of  the  Act  is  what  I  have  stated.  But  the  argument 
has  been  raised  by  reason  of  the  supposed  analogy  between  the 
provision  of  sec.  80  and  those  of  sees.  81  and  82.  I  do  not  see 
any  such  analogy.  The  position  of  the  prosecutor,  with  whom 
sec.  80  deals,  is  altogether  different  from  the  position  of  the 
public  officer,  the  analyst  whose  duty  is  set  out  in  sees.  81  and  82. 
I  wish  to  rest  my  judgment  entirely  upon  the  Act  itself.  I 
think  that  the  maxim  (ymnia  prcesumuntur  rite  esse  acta  must 
be  applied  with  a  great  degree  of  care.  If  it  was  the  duty  of 
the  analyst  to  make  this  division,  I  am  not  at  all  certain  that 
we  should  assume  that  it  had  been  m€ide  from  the  mere  fact  of 
the  certificate  being  produced.  In  my  opinion,  the  matter  should 
be  decided  entirely  apart  from  any  consideration  of  that  kind. 
I  rest  my  judgment,  therefore,  on  the  ground  that  it  is  not 
a  condition  precedent  to  the  production  and  efficacy  of  the 
certificate  that  the  division  of  the  sample  specified  in  sec.  81 
should  be  proved  to  have  been  made. 


Isaacs  J.  I  am  of  the  same  opinion.  The  question  here  is, 
what  is  the  intention  of  the  legislature  ?  As  to  whether  the 
requirements  of  sec.  81  should  be  affirmatively  proved  before 
there  can  be  a  conviction,  there  is  nothing  in  the  Act  which  says 
that  the  omission  to  carry  out  those  requirements  shall  invalidate 
the  certificate.  The  intention  of  the  legislature  must  be  gathered 
from  the  Act  itself  and  from  a  comparison  of  its  various  parts. 


J. 
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place  sec.  81  upon  the  same  footing  as  sec.  80.  But  there  is  one 
HuoHis  great  difference  between  the  two,  as  it  seems  to  me.  Sec  80 
Stbbl.  provides  that  the  purchaser  shall  do  certain  thinga  Tliere  is  no 
provision  in  the  Act  as  to  any  special  mode  of  proving  these 
things.  The  law  therefore  necessarily  implies  that  he  must  be 
called  to  prove  that  these  things  have  been  done.  Sec.  81 
requires  the  analyst  to  do  certain  things,  but  sec.  82  definitely 
provides  that  he  need  not  be  called.  When  I  say  definitely 
provides,  the  section  does  not  say  that  in  so  many  words,  but  it 
provides  that  his  certificate  shall  be  evidence  of  the  analysis,  &c., 
which  amounts  to  the  same  thing.  It  would  be  inconsistent  with 
sec.  81  that  any  of  the  matters  there  directed  to  be  done  should 
go  unproved,  but  it  is  not  inconsistent  with  sec.  81  that  the 
matters  there  mentioned  should  not  be  proved  affirmatively.  It 
would  be  inconsistent,  on  the  other  hand,  with  sec  82  for 
affirmative  proof  to  be  required  in  respect  of  the  matters  pre- 
scribed in  sec.  81.  It  would  make  sec.  81  qualify  sec.  82.  The 
learned  Chief  Justice  has  pointed  out  the  inconvenience  of  such  a 
requirement,  and  the  reasons  why  the  legislature  of  the  State 
has  provided  that  documentary  evidence  should  be  sufficient 
There  is  nothing  to  prevent  the  defendant  from  proving,  if  he 
can,  that  the  provisions  of  sec.  81  were  not  complied  with.  But 
that  was  not  done  in  this  case. 

I  rest  my  judgment  upon  the  Act  itself.  I  gather  the  intention 
of  the  legislature  from  reading  sec&  81  and  82  together,  and 
unless  one  is  prepared  to  nullify  the  provisions  of  sec.  82, 1  do 
not  see  how  you  can  give  effect  to  the  argument  of  the  respondent 
here,  that  affirmative  evidence  must  be  given  of  the  matters  in 
sec.  81. 

With  regard  to  the  maxim  omnia  proeaumuntur  rite  esse  acta, 
I  do  not  think  any  English  case  goes  the  full  length  required  for 
the  appellant's  argument  here.  There  is  an  Irish  case.  Hill  v. 
Hennigan  (1),  as  to  which  I  shall  only  say  this,  that  I  agree 
with  Mr.  Blaclcet  that  the  decision  goes  to  an  extraordinary 
length,  and  I  desire  to  reserve  my  opinion  whether  it  can  be 
justified  or  not 

(1)  I.R.  11  G.L.,  622. 
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Per  Curiam.    It  is  not  the  practice  of  the  C!ourt  to  grant  costs  H.  C.  of  A. 

of  the  appeal  in  such  a  case.     It  may  be  of  great  importance  to  ^ ^ 

the  appellant  to  have  the  matter  decided,  but  it  is  not  of  such  Hdohes 
importance  to  the  other  side. 


Appeal  allowed.  Order  appealed  from  dis- 
charged. Case  remitted  to  the  rruigis- 
trate  for  determination.  Respondent 
to  pay  the  costs  in  the  Supreme  Court 

Solicitor,  for  the  appellant,  The  Crown  Solicitor  of  New  South 
Wales. 
Solicitor,  for  the  respondent,  J.  W.  Abigail. 

C.  A.  W. 
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Vendor  and  purchaser— Assignment  of  leasehold — Agreement  by  purchaser  to  allow 
vendor  to  retain  portion  under  sitb-lease — Agreement  by  vendor  to  erect  improve- 
ments— Delay  on  part  of  vendor — Right  of  vendor  to  sfH'H/ic  performance — 
CompenscUion— Action  by  purchaser  against  vendor  for  trespass— Injunction. 

The  holder  of  a  Crown  lease  agreed  in  writing  to  Msign  the  leasehold  and 
stock  thereon  subject  to  a  condition  that  he  should  be  entitled  to  retain  a 
portion  of  the  area  on  lease  from  the  purchaser,  who  was  to  give  him  a 
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sub-lease  at  law  of  that  portion.  The  purchase  was  to  be  oompleted  by  a  d^y 
fixed,  failiog  which  the  purchaser  was  to  be  entitled  to  take  ponession  ai 
tenant  to  the  vendor  pending  completion,  paying  interest  on  the  parchsse 
money.  Before  the  date  fixed  for  completion  it  appeared  that  certain 
improvements  necessary  for  the  working  of  the  property  were  situated  on  the 
portion  to  be  retained  by  the  vendor,  and  a  further  agreement  was  then 
entered  into  in  writing  that  the  sub-lease  should  not  be  executed  until  certain 
improvements  were  erected  on  the  rest  of  the  area  by  the  vendor.  According 
to  the  vendor  there  was  also  a  verbal  agreement,  though  this  was  disputed  by 
the  purchaser,  that  the  purchaser  should  have  the  right  in  the  meantime  to 
use  the  improvements  on  the  portion  to  be  retained  by  the  vendor.  On 
the  day  fixed  the  purchase  was  completed  by  transfer  of  land  and  delivery  of 
stock,  but,  the  improvements  not  having  been  erected,  the  purchaser  daimed 
the  legal  and  equitable  title  to  the  whole  area  free  from  any  obligation  to 
grant  the  sub-lease.  The  vendor  thereupon  excluded  the  purchaser's  stock 
from  the  use  of  the  improvements  on  the  portion  in  question.  The  purchaser 
brought  an  action  at  law  against  the  vendor  claiming  damages  for  trespsss  to 
land  and  wrongful  impounding  of  stock.  The  vendor  brought  a  soit  in 
equity,  claiming  an  injunction  to  restrain  the  action  at  law  and  specific 
performance  of  the  agreement  to  grant  him  a  sub-lease.  On  an  interlocofeory 
application  the  purchaser  was  given  liberty  to  sign  judgment  in  the  action  at 
law,  but  was  restrained  by  injunction  until  the  hearing  from  proceeding  to 
assessment  of  damages. 

Held,  that  the  delay  in  completion  of  the  improvements  did  not  go  to  the 
substance  of  the  transaction,  but  was  a  matter  for  compensation,  and  the 
vendor,  having  completed  the  improvements  before  the  hearing  of  the  snit,  wu 
entitled  to  a  decree  for  specific  performance ;  but  was  not  entitled  to  the 
injunction  claimed. 

Per  Griffith  C.J.,  Barton  and  O'Connor  J  J.— The  purchaser  had  never 
acqnireil  a  right  to  the  exclusive  possession  of  the  portion  to  be  retained  by 
the  vendor,  and  the  vendor  had,  therefore,  a  good  defence  in  law  to  the  action 
for  trespass  to  land,  but,  as  the  vendor  had  verbally  agreed  to  the  purchaser 
having  the  use  of  the  improvements  on  that  portion,  and,  as  there  had  been 
part-performance  of  the  main  agreement  to  which  that  agreement  was 
ancillary,  he  had  no  defence  in  equity,  whether  he  had  or  had  not  at  law,  to 
the  claim  for  damages  for  wrongful  impounding,  and,  as  the  purchaser  did 
not  ask  for  an  inquiry  as  to  damages,  but  was  content  to  rest  on  his  judgment 
at  law,  it  was  not  a  case  for  the  exercise  by  the  Court  of  Equity  of  its  dis- 
cretionary power  to  grant  an  injunction  for  the  purpose  of  doing  complete 
justice  between  the  parties. 

Per  Isaacs  J. — The  verbal  agreement  should  not,  in  view  of  the  issues 
raised  at  the  trial  and  the  conflict  of  evidence,  be  taken  to  have  been  proved, 
and  upon  the  documentary  evidence  the  legal  title  in  the  whole  area  passed 
to  the  purchaser  by  virtue  of  the  transfer,  and  having  entered  into  posses- 
sion under  the  terms  of  the  contract,  and  no  sub-lease  having  been  executed, 
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and  had  no  defence  in  law  or  in  equity  to  the  action  at  law,  and  was,  there-  1908. 

fore,  not  entitled  to  an  injunction.  '"^^ — ' 

Swan 
Judgment  oi  A.  H.  Simpson  C.J.  in  Equity  varied  and  affirmed  as  varied.  v. 

Raws- 


Appeal  from  a  decision  of  A,  U.  Simpson  C.J.  in  Equity  of  the 
Supreme  Court  of  New  South  Wales  in  a  suit  for  specific  per- 
formance and  an  injunction. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Orijffith  C.J.  :— 

The  plaintiff,  respondent,  who   was  the  owner  of  a  pastoral 

property  of  about  100,000  acres,  of  which  the  greater  part  was 

held  under  lease  from  the  Crown,  arranged  to  sell  it  with  the 

stock   to  the  defendant  Swan,   with  the  exception  of   10,240 

acres  which  he  proposed  to  retain  for  himself.     As  a  Crown 

lease  cannot  be  assigned  in  part,  it  was  arranged  that  the  whole 

lease  should  be  assigned  to  the  defendant  Swan,  and  that  that 

defendant  should  execute  a  sub-lease  of  the  10,240  acres  to  the 

plaintiff  at  the  same  average  rental  as  would  be  payable  by  that 

defendant  on  the  whole  lease.   Accordingly  on  24th  October  1905 

a  written  contract  of  sale  was  drawn  up  and  signed  by  the  parties. 

The  12th  condition  was  as  follows : — "  As  to  the  10,240  acres   .   .   . 

part  of  lands  above  referred  to  the  vendor  is  to  be  entitled  to 

retain  same  on  lea.se  at  the  same  average  rental  as  the  whole 

lease  subject  to  compliance  by  him  with  the  provisions  of  the 

Westeim  Lands  Act  in  respect  thereof  and  to  the  provisions  of 

the  Crown  Lands  Acts  and  the  fences  round  the  said  10,240 

acres  are  to  be  put  in  order  by  the  vendor.     As  the  said  10,240 

acres  are  included  in  the  total  area  of  the  lease  of  100,680  acres 

the  purchaser  shall  give  the  vendor  a  lease  of  same  at  law."   The 

9th  condition  provided  that  the  purchase  should  be  completed  on 

Ist  December  following,  and  that  if  for  any  reason  the  matter 

was  not  then  ready  for  completion  the  purchaser  should   be 

entitled  to  take  possession  as  tenant  to  the  vendor  at  a  nominal 

rent  pending  completion,  paying  interest  on  the  purchase  money 

at  5  per  cent,  until  completion. 

After  the  contract  was  signed,  the  defendant  Swan  inspected 
the  property,  and  found  that  the  improvements,  necessary  for 
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H.  C.  Of  A.  working  so  large  an  estate,  were  all  situated  in  the  10,240  acres,  and 
not,  as  he  alleged  to  have  been  represented  to  him  by  the  vendor, 
upon  the  other  part  ot'  the  estate.  It  is  immaterial  to  inquire 
how  far  his  complaint  was  justified,  or  what  ri^ts  he  had  under 
the  circumstances,  for  he  elected  to  go  on  with  the  purchase  sub- 
ject to  the  terms  ot  a  further  agreement  dated  28th  November, 
by  which  it  was  agreed  that  the  lease  to  the  vendor  of  the 
10,240  acres  should  not  be  executed  by  the  purchaser  until  the 
vendor  should  have  erected  certain  improvements  on  specified 
parts  of  the  other  90,000  acres.  This  agreement  contained  also  a 
minor  stipulation  as  to  the  rent  to  be  paid  by  the  vendor  in 
respect  of  the  10,240  acres,  but  contained  nothing  to  qualify  the 
vendor's  right  to  retain  possession  of  that  area  on  lease. 

The  plaintiff  in  his  evidence  said  that  it  was  agreed  at  the 
time  of  signing  the  agreement  of  28th  November  that  the  pur- 
chaser was  to  have  the  right  of  using  certain  improvements  on 
the  10,240  acres  until  the  new  improvements  were  completed 
Tlie  purchase  was  completed  in  January  1906  by  transfer  of  the 
land  and  delivery  of  the  stock,  plaintifiT  remaining  in  possession 
of  the  10,240  acres.  Some  delay  occurred  in  the  erection  of  the 
improvements  stipulated  for  by  the  agreement  of  28th  November. 
The  purchaser  became  dissatisfied  at  this  delay  and  claimed  to  fix 
a  time  for  the  completion  of  the  improvements,  at  the  expiration 
of  which  time  he  claimed  to  have  not  only  the  legal  but  the 
equitable  title  to  the  whole  of  the  100,000  acres,  free  from  any 
obligation  to  grant  a  sub-lease  of  the  10,240  acres.  The  vendor 
thereupon  interfered  with  the  purchaser's  stock,  and  excluded 
tliem  from  the  use  of  the  improvements  upon  the  10,240  acres. 
In  respect  of  this  interference  the  purchaser  (with  whom  the 
other  appellant,  Wheatley,  was  then  associated)  brought  an  action 
against  the  vendor  described  in  the  statement  of  claim  as  an 
"  action  for  trespass  and  for  wrongful  impounding."  The  plaintiff 
thereupon  brought  this  suit,  claiming  specific  performance  of  the 
agreement  to  grant  him  a  lease  of  the  10,240  acres,  and  an  injunc- 
tion to  restrain  the  action.  On  an  interlocutory  motion  the 
Court  ordered  that  the  defendants  should  be  at  liberty  to  sign 
judgment  in  the  action,  but  should  be  restrained  from  proceeding 
to  assessment  of  damages.     The  defendants  by  their  defence 
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denied  the  plaintiifs  right  to  specific  performance  altogether, 
contending  that  he  had  lost  it  by  delay  in  performing  the  agree- 
ment of  28th  November.  They  further  contended  that  the  im- 
provements stipulated  for  in  that  agreement  were  not  completed, 
80  that  the  suit  was  in  any  view  premature.  On  the  latter  point 
the  learned  Judge  of  first  instance  found  the  facts  against  them, 
and  his  judgment  on  this  point  is  not  contested. 

Upon  the  main  point  he  was  of  opinion  that  in  substance, 
though  not  in  terms,  the  10,240  acres  were  exempted  from  the 
sale,  and  that  the  plaintiff  was  entitled  to  retain  possession  of 
that  area,  and  that  any  delay  in  the  completion  of  the  improve- 
ments stipulated  for  by  the  latter  agreement  did  not  go  to  the 
subs^nce  of  the  transaction  and  was  no  answer  to  the  claim  (see 
Oxford  v.  Provand  (1).)  He  therefore  decreed  specific  perform- 
ance. He  also  granted  a  perpetual  injunction  against  the  action 
at  law,  thinking  that  the  defendants  had  no  right  at  all  over  the 
10,240  acres,  but  without  prejudice  to  any  right  of  action  that 
they  might  have  against  the  plaintiff  in  respect  of  delay  in  com- 
pletion of  the  improvements. 

From  this  decision  the  present  appeal  was  brought. 
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Dr,  CuUen  K.C.  (Brisaenden  with  him),  for  the  appellants. 
The  injunction  was  wrongly  granted.  The  agreement  gave  the 
right  of  possession  to  the  appellants,  and  the  transfer  put  them 
in  possession.  The  right  to  retain  the  10,240  acres  given  by  the 
agreement  did  not  leave  the  vendor  in  possession  of  that  area. 
The  condition  must  be  construed  in  the  light  of  the  rest  of  the 
agreement  and  the  circumstances,  and  it  will  not  be  assumed  that 
the  parties  intended  to  do  what  the  law  will  not  allow,  i,e,,  to 
divide  the  leasehold.  The  right  of  the  vendor  was  a  right  to  have  a 
lease  under  certain  circumstances,  but  in  order  to  give  a  lease  the 
appellants  must  be  deemed  to  have  possession.  The  second  agree- 
ment postponed  the  vendor's  right  to  have  a  lease  and  made 
it  conditional  upon  improvements  being  erected.  Those  improve- 
ments were  to  be  erected  within  a  certain  time,  and  time  was  of 
the  essence  of  the  contract,  because  the  improvements  were  neces- 
sary for  the  working  of  the  station.     The  words  "  lease  shall  not 

(1)  L.R.  *i  P.C.,  135. 
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H.  C.  Of  A.  i)e  executed  "  are  ambiguoua     They  may  refer  either  to  the  mere 

1908  •      •  *f         •/ 

sealing  and  signing  of  a  document  or  to  the  granting  of  the  lease. 
Extrinsic  evidence  may  be  given  to  show  what  the  parties  meant: 
Friary  Uclroyd  and  Healey's  Breweries  Ltd.  v.  Singld<m{\)\ 
Tatham,  Broinage  <t  Co.  v.  Burr;  The  "  Engineer  "  (2) ;  Southland 
Frozen  Meat  and  Produce  Export  Co.  v.  Nelson  Bros.  Ltd.  (3). 
The  Judge  excluded  from  consideration  the  circumstances  under 
which  the  agreement  was  made,  and  looked  at  the  documents 
alone.  Even  if  under  the  first  agreement  the  vendor  was  entitled 
to  retain  possession  of  the  10,240  acres,  which  the  appellants  do 
not  admit,  that  agreement  was  displaced  by  the  agreement  of 
November,  under  which  the  vendor  had  no  right  to  possession 
until  he  erected  the  improvements  and  obtained  the  sub-lease. 
The  action  was  therefcwre  rightly  framed  in  trespass  and  the 
vendor  had  no  defence  in  law;  and  had  no  defence  in  equity 
because  he  had  not  done  that  upon  which  his  right  to  a  lease 
depended.  At  the  highest  the  vendor's  right  to  the  10,240  acres 
would  be  that  of  a  joint  owner,  which  would  not  give  him  any 
right  to  interfere  with  the  purchaser's  use  of  the  land.  [He 
referred  to  Roscoe,  Nisi  Prius  EvidenrCey  16th  ed.,  p.  939.] 

Having  failed  to  erect  the  improvements  in  time  the  purchaser 
had  disentitled  himself  to  specific  performance  of  the  agreement 
for  a  sub -lease. 


[Griffith  C.J. — We  are  all  of  opinion  that  the  plaintiff  is 
entitled  to  a  lease  of  the  10,240  acres.  The  only  question  is 
whether  any  terms  should  be  imposed  on  him.] 

Lingen  {Hammond  with  him),  for  the  respondent  The 
evidence  shows  that  the  appellants  are  entitled  to  little  or  noth- 
ing in  the  way  of  damages.  If  they  were  asking  for  an  inquiry 
they  would  have  to  show  that  there  was  some  damage.  The 
respondent  never  surrendered  possession  of  the  10,240  acres. 
The  only  right  the  appellants  had  to  go  upon  that  area  was 
under  a  licence  from  the  respondent.  The  property  sold  did  not 
include  that  area,  as  appears  from  the  word  "  retain  "  in  the  con* 
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dition.  In  its  natural  meaning  that  word  imports  a  continuing  H.  C.  of  A 
in  possession.  The  physical  possession  was  never  changed.  The 
second  agreement  did  not  cut  down  the  respondent's  rights  in  this 
connection.  If  it  had  been  intended  by  that  agreement  to 
deprive  the  vendor  of  his  rights  of  property  as  to  the  10,240 
acres  it  should  have  been  clearly  stated.  The  respondent  was 
not  bound  to  plead  this  defence  at  law.  Having  a  contract 
enforceable  only  in  equity,  he  was  entitled  to  assert  any  legal 
rights  he  might  have  in  the  same  suit.  As  the  C!ourt  had  to 
deal  with  the  matter  in  part  it  should  deal  with  the  whole.  The 
respondent  was  therefore  entitled  to  an  injunction  restraining  the 
action  at  law.  [He  referred  to  Equity  Act,  No.  24  of  1901,  sec. 
8 ;  Rich,  Newham,  and  Hat^ey,  Eq,  Practice,  p.  6 ;  Birmingham 
Estates  Co,  v.  Smith  (1);  Duke  of  Beaufort  v.  Glynn  (2).]  Any 
right  that  the  appellants  might  have  to  compensation  or  indem- 
nity could  be  dealt  with  in  the  suit.  [He  referred  to  Oxford  v, 
Provand  (3).] 

The  question  as  to  the  injunction  is  only  subsidiary  to  the 
question  of  the  right  to  specific  performance,  and  if  the  Court  is 
against  the  respondent  as  to  the  injunction,  the  order  as  to  costs 
should  be  in  favour  of  the  respondent,  except  so  far  as  they  have 
been  increased  by  the  unsuccessful  issues :  Jenkins  v.  Jackson  (4). 


CvUen  E.C.,  in  reply.  If  the  respondent  has  a  defence  at  law 
he  should  not  have  an  injunction.  The  injunction  was  only 
granted  on  his  admission  that  he  had  no  defence  at  law. 

There  was  no  issue  as  to  damages  in  the  equity  suit  and  conse- 
quently it  was  not  necessary  to  prove  any,  except  so  far  as  to 
show  how  the  respondent  had  treated  the  appellants. 

As  to  costs,  the  matter  most  seriously  contested  was  the  ques- 
tion of  injunction,  and  whoever  succeeds  on  that  should  have  the 
main  costs  of  the  appeal. 

Cur.  adv.  wit 


The  following  judgments  were  read  : — 

Griffith  C.J.     [Having  stated  the  facts  up  to  24th  October 
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H.  C.  or  A.   1905  and  referred  to  the  9th  and  12th  conditions  of  the  agreement 
iwo.        ^£  ^Y^^^  date,  continued :]    Under  this  agreement  it  was  dearly 
the  intention  of  the  parties  that  the  vendor  should  continue  in 
possession  of  the  10,240  acres,  although  he  would  no  longer  be  a 
tenant  to  the  Crown,  but  a  tenant  to  Swan.     It  was  also  their 
intention  that  the  vendor  should  have  a  formal  lease.     These,  in 
my  opinion,  were  two  distinct  and  independent  stipulations,  for 
breach  of  either  of  which  an  action  could  have  been  brought. 
Having  regard  to  the  nature  of  the  property,  the  stipulation  as  to 
possession  was  obviously  of  much  greater  immediate  importance 
to  the  vendor  than  that  as  to  title,  which  was  in  one  sense  sub- 
sidiary only.     It  is,  therefore,  impossible  to  hold  that  the  right 
to  possession  was  dependent  upon  the  execution  of  the  sub-lease. 
[His  Honor  then  stated   the  terms  of  the  agreement  of  28th 
November  as  already  reported  and  continued :]     Although  Swan 
would  not  accept  the  plaintiflTs  version  of  the  facts  as  to  the  verbal 
agreement  of  28th  November  it  must  be  taken  upon  the  evidence 
that  such  an  agreement  was  in  fact  made  and  was  in  fact  partly 
performed.     [His  Honor  then  stated  the  rest  of  the  facts,  as 
already  reported,  and  continued ;] 

So  far  as  regards  specific  performance,  I  think  that  the  learned 
Judge  was  clearly  right  The  only  effect  of  the  second  agree- 
ment was  to  postpone  the  plaintiff^s  right  to  a  formal  title,  but, 
as  already  said,  it  contained  nothing  to  qualify  his  right  to 
possession.  Nor  am  I  able  to  find  on  the  face  of  it  anything  to 
qualify  the  nature  of  his  possession. 

But  with  respect  to  the  injunction  other  questions  arise.  The 
contemporaneous  verbal  agreement  qualified  the  nature  of  that 
possession  to  this  extent — that  the  defendants  were  to  be  en- 
titled to  use  certain  improvements  on  the  10,240  acres 
until  the  new  improvements  were  completed.  An  interesting 
question  arises  (which  was  not  debated  before  us)  whether  this 
agreement  was  an  agreement  relating  to  an  interest  in  land. 
(See  the  cases  cited  and  commented  on  in  Harris  v.  The  Sydney 
Glass  arid  Tile  Co.  (1).)  A  breach  of  that  agreement,  if  it  was 
valid  at  law,  would  give  rise  to  an  action,  which  might,  perhaps, 
take  the  form  of  an  action  for  trespass  to  the  stock  lawfully 

(1)  2  C.L.R. ,  227,  at  pp.  237,  238. 
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using  the  land  of  which  the  plaintiff  retained  possession.     But 
the  agreement,  whether  valid  at  law  or  not,  had  been  in  part 
performed,  and  was  incident  to  a  contract  of  which  the  Court 
could  grant  specific  performance.      The  Court  could  therefore 
give  damages  for  breach  of  the  agreement.      It  follows  that, 
while  the  defendants  could  not  maintain  the  action  for  trespass 
to  the  land — an  action  which  is  founded  upon  possession — they 
were  entitled  in  some  form  of  proceeding  to  claim  damages  for 
the  unlawful  impounding,  either  by  an  action  at  law,  founded 
(whatever  its  form)  upon  acts  done  in  contravention  of  an  agree- 
ment valid  at  law,  or  by  proceedings  in  equity  founded  upon 
breach  of  a  verbal  agreement  which  had  been  partly  performed. 
In  either  view  they  ought  not  to  be  precluded  from  asserting 
that  claim  in  appropriate  proceedings.     Now,  the  right  to  an 
injunction  is  founded  either  upon  the  ground  that  the  plaintiff 
had  no  legal  defence  but  had  a  good  equitable  defence  to  the 
action,  or  upon  the  ground  that  the  Court  of  Equity,  having 
assumed  jurisdiction  over  the  matter,  would  do  complete  justice 
between  the  parties  :  Duke  of  Beaufort  v.  Glynn  (1). 

In  the  present  case,  upon  the  facts  as  they  appear  in  evidence, 
the  plaintiff  had  a  good  defence  at  law  to  the  action  for  trespass 
to  land,  and  had  no  defence  in  equity,  whether  or  not  he  had  at 
law,  to  the  claim  for  damages  for  wrongful  impounding.     The 
injunction,  therefore,  can  only  be  justified  on  the  second  ground. 
The  exercise  of  this  jurisdiction  is,  however,  discretionary.     In 
the  present  case  it  might  have  been  invoked  by  the  defendants 
on  the  ground  that  a  plaintiff  seeking  equity  must  do  equity, 
and  that  they,  perhaps,  will  not  be  entitled  to  recover  in  the 
action  all  that  the  Court  of  Equity  would  give  them  on  an  inquiry 
as  to  damages.     The  defendants,  however,  are  content  with  their 
judgment,  and  do  not  desire  to  have  an  inquiry  before  the  Master 
substituted  for  it.     Under  these  circumstances  I  think  that  the 
decree  must  be  varied  by  omitting  the  direction  for  an  injunction. 
The  order  for  costs  should  bo  varied  by  giving  the  plaintiff  the 
costs  of  suit,  except  so  far  as  they  have  been  increased  by  the 
claim  for  an  injunction. 
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Barton  J.    As  to  the  meaning  of  the  two  written  contracts 
between  the  parties,  I  am  entirely  in  accord  with  the  Chief  Judge 
in  Equity.     The  agreement  of  24th  October  1905  does  not  pur- 
port to  include  what  is  called  M.  K  Rawsthome's  block  in  the 
sale,  although   it  includes  it   in  the  mere  transfer.      But  the 
respondent  held  the  whole  of  "  Dine  Dine  "  under  one  lease  from  the 
Crown.    Under  the  Statutes  applicable,  the  leasehold  itself  could 
not  be  divided  so  as  to  exclude  the  Crown  lease  of  Uawsthome  s 
block  of   10,240  acres   for  the  respondent.      It  was  necessary, 
therefore,  to  put  the  legal  estate  in  the  appellant  Swan  as  to  the 
entire  holding  of  100,680  acres,  and  the  only  practical  way  of 
ensuring  that  the  legal  estate  in  Rawsthorne's  block  should  in 
effect  not  pass  from  the  respondent  at  all  was  to  provide  that  he 
should  have  a  sub-lease  back  from  Swan,  and  that,  simultaneously 
with  the  transfer  of  the  whole  to  Swan,  Rawsthorne  was  to  retain, 
ie.,  keep,  the  block,  but  on  lease,  Le.,  sub-lease ;  in  other  words,  he 
was  not  to  lose  possession  of  it,  but  was  to  have  his  title  evidenced 
by  a  formal  sub-lease  from  his  purchaser.     And  there  was  no 
conceivable  reason,  at  that  stage,  why  the  two  formal  evidences  of 
title,  Rawsthorne  to  Swan  and  Swan  to  Rawsthorne,  should  not  be 
completed  utw  ictu,  so  that  the  execution  of  the  sub-lease  should 
immediately  follow  that  of  the  assignment     That,  in  fact,  was 
under  the  circumstances  the  natural  way  of  giving  effect  to  the 
two  expressions,  "  retain,"  and  "  on  lease."     I  may  here  observe 
that  this  agreement  uses  the  word  ''  retain  "  in  precisely  the  same 
sense  of  keeping  possession,  in  the  only  other  place  where  it 
occurs — the  schedule.     Speaking  of  the  cattle,  it  is  there  agreed 
that  "  the  vendor  may  at  his  option  retain  these  on  allowing  the 
purchaser  £3  per  head  for  same."     Further  illustrations  of  its 
use  and  meaning — if  illustration  be  needed — are  found  in  the 
contract  of  sale  by  the  appellants  to  Rogers  of  August  1906, 
paragraph  18.     I  am  not  able,  then,  to  adopt  the  view  that  the 
mere  insertion  of  the  words  "  on  lease  "  alters  the  meaning  of  the 
phrase  so  as  to  take  away  the  respondent's  existing  right  of  pos- 
session, (which,  on  the  facts,  I  think  he  exercised  continuously 
after  as  well  a^s  before  the  contracts),  and  vest  it  in  his  purchaser 
Swan  until  a  lease  should  in  fact  be  executed.     But  it  is  con- 
tended that  some  such  effect  is  produced  b}^  the  second  agree- 
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ment,  that  of  28th  November  1905.     This  document  was  executed    H.  0.  of  A. 
as  a  settlement  of  differences  between  the  parties  to  the  first 
agreement.    The  appellant  Swan  charged  the  respondent  with 
having  before  the  sale  represented  certain  improvements  as  being 
on  the  leasehold  sold  to  him,  the  truth  being  that  they  were  on 
Rawsthome  8  block.     We  have  not  to  determine  who  was  in  the 
right  in  this  dispute,  since  it  is  common  ground  that  the  agree- 
ment of  November  1905  was  made  in  settlement  of  it.     We  are  left 
to  infer,  however,  that  the  respondent  deemed  it  to  his  interest  to 
make  some  concession  to  the  appellant  Swan,  for  he  agrees  with 
him  that  the  sub-lease  to  the  respondent  of  Rawsthorne's  block 
shall  not  be  executed  by  the  purchaser  (Swan)  until  the  vendor 
shall  have  placed  certain  improvements  on  the  freehold  (trans- 
ferred to  Swan)  surrounding  a  tank  known  as  Mackenzie's,  and 
these  improvements  are  no  doubt  to  be  in  substitution  for  those 
which  were  found  to  be  on  Rawsthorne's  block,  and  which,  there- 
fore, had  not  passed  to  the  appellant  Swan.     Upon  this  document 
the  appellants  contended  that,  read  with  the  first  agreement,  as  it 
of  coarse  must  be,  it  postponed  not  only  the  respondent's  right  to 
claim  the  legal  estate  by  way  of  the  sub-lease  until  the  completion 
of  the  agreed  improvements,  but  also  postponed  his  right  of  pos- 
session until  that  time.     I  am  quite  unable  to  agree  with  that 
contention.      It  does  not  appear  to  be  supported  by  any  part  of 
the  agreement  of  November.     On  the  completion  of  the  original 
contract  and  the  execution  of  the  transfer  of  the  leasehold,  the 
respondent,  already  in  possession  of  the  block  he  had  retained, 
would  have  been  entitled  eo  instanti  to  his  sub-lease.     There  is 
no  word  in  either  agreement  to  interfere  with  his  possession  or 
his  right  to  it,  and  I  cannot  see  anything  from  which  an  intention 
to  interfere  with  it  should  be  inferred.     He  agreed  to  the  post- 
ponement of  the  execution  of  his  sub-lease  as  a  security  to  Swan 
that  he  would  make  the  improvements,  and  until  their  completion 
he  was  to  submit  to  a  very  real  detriment  by  suspending  his 
claim  to  the  evidence   of   his  legal  right      Upon   the   original 
sale  and  transfer.  Swan,  the  purchaser  of  90,440  acres  of  leasehold 
and  other  lands,  became  also  trustee  for  Rawsthorne,  the  vendor 
of  these  lands,  in  respect  of  this  block  of  10,240  acres,  included  in 
the  legal  transfer,  but  not  in  the  substantive  sale.     The  creation 
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H.  C.  OF  A.  of  the  trust  did  nothing  in  impairment  of  his  possession  or  his 
beneficial  ownership,  and  as  for  the  legal  estate,  that  was  at  his 
call,  under  the  first  agreement  as  soon  as  the  assignment  of  "  Dine 
Dine ''  should  be  executed,  and  under  the  second  agreement,  as 
soon  as  the  improvements  should  be  completed. 

The  learned  Chief  Judge  has  found  that  the  improvements 
were  completed  before  the  institution  of  this  suit,  but  whether 
within  a  reasonable  time  or  not,  he  did  not  determine,  nor  was  it 
necessary  for  him  to  do  so.  It  appears  to  me  that  there  is  no 
answer  to  the  respondent's  claim  to  an  order  for  specitic  perform- 
ance of  the  agreement  for  a  sub-lease,  without  prejudice  to  any 
right  of  the  appellants  to  bring  an  action  for  damages  for  delay 
as  to  the  improvements. 

Now,  as  to  the  appellants'  action  for  trespass  to  land  and  for 
wrongful  impounding  of  their  stock  by  the  respondent.    As  the 
appellants  never  acquired  a  right  to  the  exclusive  possession  of 
Rawsthome  s  block,  they  cannot  successfully  sue  the  respondent 
for  interfering  with  a  possession  which  was  not  theirs,  and  an 
injunction  was  so  far   unnecessary.     But  as   to  the  wrongful 
impounding,  the  case  may  be  otherwise.     The  respondent  in  his 
evidence  says: — "The  day  that  I  signed  the  last  agreement" 
(28th  November  1905)  "  the  defendants  were  to  have  the  right 
to  use  my  yards  in  M.  K  Bawsthome's  block  until  the  new  ones 
were  made."     Speaking  of  the  same  date,  and  of   VSTieatley's 
suggestion  that  he  should  remove  the  improvements  from  Kaws- 
tliorne*s  block  to  Mackenzie's  freehold,  he  says : — "  I  agreed  to 
remove  them     ...     I  also  agreed  that  he  could  have  the  use 
of  the  sheep-yards  on  M.  E.  Rawsthorne's  portion."    This  verbal 
agreement  was  contemporaneous  with  the  agreement  of  28tli 
November,  and  seems  to  have  been  received  in  evidence  without 
objection.     Although  it  is  difficult  to  say  that  an  agreement  by 
the  respondent  to  allow  the  appellants  to  use  his  yards,  &c-, 
pending  the  construction  of   the   new  improvements,  is  to  be 
inferred  from  the  writings,  still  the  evidence  quoted  goes  to  show 
tliat  the  stock  impounded  were  on  the  respondent's  land  by  his 
own  leave,  so  far  at  least  as  the  user  of  his  yards,  &c,  but  not 
necessarily  of  his  pasture,  was  concerned. 

As  far  as  we  can  now  see,  therefore,  while  the  respondent  is 
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not  liable  at  all  for  trespass  to  land,  yet  probably  he  is  without    ^'  C-  ^^  ^ 
defence  at  law  to  the  action  for  wrongful  impounding,  and  he 
could  not  set  up  any  defence  at  all  in  equity. 

The  appellants'  counsel  is  satisfied  to  keep  his  judgment  at 
common  law,  which  he  can  only  maintain  as  to  the  impounding, 
and  does  not  wish  an  inquiry  in  equity  as  to  damages  on  that 
score.    He  prefers  a  dissolution  of  the  injunction. 

In  these  circumstances,  I  agree  that  the  variations  proposed 
by  the  Chief  Justice  should  be  made  in  the  decree  both  substan- 
tively and  as  to  cost& 
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0'C!oNNOR  J.  As  to  that  portion  of  the  decree  which  directs 
specific  performance  of  the  original  contract,  I  entirely  concur  in  the 
view  taken  by  the  Chief  Judge  in  Equity.  As  soon  as  the  agree- 
ment of  28th  November  1905  was  performed  the  respondent  was 
entitled  to  have  a  sub-lease  of  the  10,240  acres  executed  and 
handed  over  to  him  by  the  appellant  Swan.  The  learned  Judge, 
having  found  as  a  fact  that  before  the  commencement  of  the  suit 
all  the  work  contracted  to  be  performed  under  tlie  agreement  had 
been  completed,  was  bound  to  decree,  as  he  did,  specific  perform- 
ance of  the  original  contract. 

The  portion  of  the  decree,  however,  by  which  the  appellants 
were  restrained  from  further  proceeding  on  their  common  law 
judgment,  stands  upon  a  different  footing.  We  have  before  us  no 
more  particular  information  about  the  form  of  the  common  law 
action  than  that  it  was  for  trespass  and  wrongful  impounding, 
but  I  gather  from  the  pleadings  and  evidence  in  this  suit  that  it 
claimed  damages  for  trespass  to  land  and  also  for  the  respondent's 
wrongful  interference  with  the  appellants'  sheep.  The  learned 
Chief  Judge  treated  the  action  as  being  for  trespass  to  land,  and 
founded  that  part  of  his  decree  on  the  view  which  he  took  of  the 
respondent's  right  to  possession  of  the  10,240  acres  having  regard 
to  the  terms  of  the  original  contract.  In  my  opinion,  the  matter 
cannot  be  disposed  of  in  that  way.  Apart  altogether  from  his 
rights  under  the  original  contract,  the  verbal  agreement  made 
contemporaneously  with  the  contract  of  the  28th  November  1905, 
which  I  agree  with  my  learned  brother  the  Chief  Justice  must 
be  taken  to  have  been  established  in  evidence,  gave  the  appel- 
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^  conveniences  on  the  10,240  acres  necessary  for  the  working  of 

the  station,  and  secured  those  rights  to  them  until  the  improve- 
ments contracted  to  be  made  under  the  second  agreement  were 
completed. 

Questions  might  have  been  raised  under  the  Statute  of  Fniuds 
as  to  whether  we  can  give  effect  to  the  verbal  agreement.  No 
such  questions  have  been  raised,  but  if  they  had  been,  I  agree 
that,  having  regard  to  the  facts  in  this  case,  the  Court  would  be 
entitled  to  treat  the  agreement  as  being  good  by  reason  of  part 
performance.  The  alleged  interference  with  the  appellants'  sheep 
in  violation  of  that  agreement  would  give  the  appellants  a  right 
of  action  for  wrongful  impounding  and  trespass  to  goods  which 
appears  to  be  unanswerable.  As  to  that  part  of  the  action  the 
respondent  would  seem  to  have  no  more  defence  in  equity  than 
at  law,  and  I  can  therefore  see  no  ground  upon  the  documents  or 
evidence  which  would  justify  the  Court  of  Equity  in  preventing 
the  appellants  from  proceeding  for  that  cause  of  action.  But 
apart  from  that  aspect  of  the  case,  I  am  of  opinion  that  the 
original  contract  and  that  of  the  28th  November,  interpreted 
in  the  light  of  the  circumstances  which  arose,  gave  the  appel- 
lant Swan  certain  rights  of  possession  over  portion  of  the  10,240 
acres,  and  that,  in  the  events  that  happened,  he  was  entitled  to 
sue  the  respondent  at  law  for  a  disturbance  of  those  rightxS. 
Under  the  original  agreement  the  whole  10,240  acres  are  in- 
cluded in  the  description  of  the  property  sold.  Clause  9  ex- 
pressly provides  that  "  if  from  any  cause  the  matter  is  not  ready 
for  completion  on  the  date  named  the  purchaser  shall  be  entitled 
to  take  possession  as  tenant  to  the  vendor  at  a  nominal  rent 
pending  completion.  And  the  purchaser  from  the  date  of  taking 
possession  shall  pay  interest  to  the  vendor  on  the  unpaid  purchase 
money  at  the  rate  of  five  pounds  per  centum  per  annum."  That 
clause,  except  so  far  as  it  may  be  modified  by  clause  12,  applies  as 
well  to  the  10,240  acres  as  to  the  rest  of  the  lands  purchased. 
Clause  12  in  it6  opening  words  also  treats  the  10,240  acres  as  part 
of  the  lands  sold,  but  stipulates  that,  in  so  far  as  that  part  is  con- 
cerned, the  vendor  is  to  be  entitled  to  retain  the  same  on  lease  at 
a  rental  proportional  to  the  average  rental  of  the  whole  lease  sub- 
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ject  to  compliance  with  certain  provisions  of  the  Westeim  Lands  H.  C.  or  A. 
Act  Later  on  it  provides  that  the  purchaser  shall  give  the  vendor 
a  lease  of  the  10,240  acres  at  a  rental  proportionate  to  the  rental 
of  the  whole  government  lease,  and  for  the  same  term.  It  is  also 
material  to  observe  that  the  terms  of  payment  are  a  cash  deposit 
on  signing  the  contract  and  the  balance  by  cash  on  completion. 

Following  the  ordinary  rule  of  interpretation,  effect  must  be 
given  as  far  as  possible  to  each  clause  of  the  contract.  To  my 
mind  it  is  quite  clear  that  the  12th  clause  gives  the  respondent  a 
right  to  remain  in  actual  passession  of  the  10,240  acres,  and  that 
his  possession  is  not  to  be  disturbed  except  in  so  far  as  may  be 
necessary  to  give  effect  to  the  other  portions  of  the  contract.  On 
the  other  hand,  the  provisions  of  the  9th  clause  cannot  be  ignored. 
They  clearly  give  the  purchaser  a  right  of  possession  in  the  event 
of  any  delay  in  completion  over  the  whole  of  the  property, 
including  the  10,240  acres.  Effect  can  be  given  to  both  clauses 
by  reading  clause  9  as  giving  the  purchaser  a  formal  right  of 
possession  to  the  10,240  acres  on  1st  December  1905  for  the 
purposes  of  vesting  a  title  by  sub-lease  to  the  vendor,  such 
possession  to  be  divested  immediately  on  completion  when  the 
sub-lease  was  to  be  executed,  and  contemporaneously  with  taking 
possession  handed  over  to  the  respondent. 

But  then  arose  a  position  which  made  it  essential,  if  the  pur- 
chase was  to  be  gone  on  with,  that  both  parties  should  be  in 
possession  of  at  least  a  portion  of  the  10,240  acres,  because,  with- 
out the  use  of  the  yard  and  other  working  conveniences  on  the 
10,240  acres,  it  would  be  impossible  for  the  appellants  to  carry  on 
the  property.  Then  the  agreement  of  28th  November  was  entered 
into  postponing  the  date  for  conferring  title  on  the  respondent 
until  after  he  had  carried  out  the  work  necessary  to  make  the 
property  workable  as  under  the  original  contract.  That  agree- 
ment, in  deferring  the  time  for  conferring  title  on  the  respondent 
by  sub-lease,  was  intended  by  the  parties,  in  my  opinion,  to 
extend  the  purchaser's  merely  formal  legal  possession  into  an 
actual  and  effective  possession  for  the  purposes  referred  to  until 
the  time  arrived  when  the  respondent  by  completion  of  the  work 
was  entitled  to  have  the  sub-lease  handed  over  to  him.  Both 
parties,  therefore,  were  entitled  to  a  qualified  possession  at  the 
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H.  C.  OF  A,  same  time,  and  to  that  extent  the  respondent's  rights  of  posses- 
sion  were  modified  by  the  agreement  of  28th  November.  The 
appellants  therefore  being  entitled  to  the  undisturbed  possession 
of  so  much  of  the  10,240  acres  as  might  be  necessary  for  the 
working  of  the  property  purchased,  they  were  entitled  to  daim 
damages  in  an  action  for  the  respondent  s  interference  with  that 
possession.  And  although  the  form  of  the  action  in  trespass  may 
not  have  been  appropriate,  I  can  see  no  ground  on  which  the 
Court  of  Equity  was  justified  in  preventing  the  appellants  from 
enforcing  their  claim  at  common  law  in  some  form  for  these 
damages.  I  agree  that  it  would  have  been  within  the  power  of 
the  Court,  in  the  exercise  of  its  discretion  to  decree  specific  per- 
formance, to  make  its  order  dependent  upon  the  vendor's  compen- 
sating the  purchaser  for  any  delay  of  which  he  might  have  been 
guilty  in  the  carrying  out  of  the  second  agreement.  But  the 
appellants  could  not  be  allowed  to  retain  their  judgment  at 
common  law  and.  also  to  have  the  benefit  of  that  condition. 

As  they  prefer  to  rest  on  their  judgment,  it  becomes  unneces- 
sary to  further  consider  that  aspect  of  .the  case. 

In  the  result,  therefore,  I  agree  in  the  conclusion  at  which  my 
learned  brother  the  Chief  Justice  has  arrived,  that  the  decree 
must  be  varied  in  so  far  as  it  enjoins  the  appellants  from  further 
proceeding  in  their  action  at  law,  and  also  as  to  the  casts  as 
mentioned  in  his  judgment. 


Isaacs  J.  I  agree  in  the  conclusions  stated  by  my  learned 
brothers,  but  I  arrive  at  them  for  somewhat  diflTerent  reasons. 
This  case  does  not  appear  to  me  to  present  any  serious  difficulties 
either  of  construction  or  of  law.  Mr.  Rawsthorne,  the  respondent, 
was  the  owner  of  a  station  called  "  Dine  Dine  "  consisting  of  960 
acres  of  freehold  and  100,680  acres  of  leasehold  under  a  Western 
Lands  lease  issued  to  him  under  the  Act  of  1901,  No.  70.  The 
appellants,  Messrs.  Swan  and  Wheatley,  were  also  pastoralists,  and 
on  24th  October  1905  entered  into  a  written  contract  with  the 
respondent  for  the  sale  and  purchase  of  the  station.  The  first 
question  is  as  to  the  respective  rights  of  the  parties  immediately 
that  contract  was  signed.  In  view  of  the  arguments  of  the 
respondent,  I  find  it  necessary  to  make  one  or  two  preliminary 
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observations.  The  first  is,  that  the  only  intention  of  the  parties  H.  C.  of  A. 
which  the  Court  can  ever  find  and  enforce  is  that  embodied 
in  the  language  which  the  parties  themselves  have  used.  The 
other  is,  that — though  surrounding  circumstances  may  be  looked 
at  in  order  to  understand  the  subject  matter  of  the  contract  and 
the  situation  of  the  parties  so  as,  in  the  words  of  Wigram  V.C., 
quoted  by  Lindley  L.J.  in  Dashwood  v.  Magniac  (1),  to  give  to 
"  the  reader  of  any  instrument  the  same  light  which  the  writer 
enjoyed,"  and  so  as  to  understand  the  application  of  the  words 
used — ^yet  they  cannot  be  regarded  for  the  purpose  of  altering  the 
plain  meaning  and  effect  of  ordinary  unambiguous  words  which 
the  parties  have  chosen  to  employ.  There  are  few  propositions 
which  the  Courts  of  highest  authority  have  more  strongly 
emphasized.  See  per  Lord  Hatherley  and  Lord  Blackburoi  in 
Inglis  V.  Buttery  (2) ;  per  Lord  Davey  for  the  Judicial  Com- 
mittee in  Bank  of  New  Zealand  v.  Simpson  (3),  and  again  by  the 
same  learned  Lord  in  Higgins  v.  Dawson  (4).  With  these  guid- 
ing principles  I  turn  to  the  contract  itself. 

There  are  no  technical  terms  to  be  construed,  and  we  know  with- 
out any  controversy  the  subject  matter  of  the  contract  and  the 
position  of  the  parties.  The  contract  is  headed  "  Conditions  and 
Terms  of  Sale  for  the  undermentioned  property."  The  property 
is  described  below  as  "  Property  known  as  Dine  Dine  .... 
area  960  ax^res  freehold  land  100,680  acres  lease  land  under  the 
Western  Crown  Lands  Act  of  1901.  Also  7,800  sheep,  50  cattle 
horse,  dray  and  harness,"  &c.  That  is  the  property  sold.  When 
the  100,680  acres  are  mentioned,  it  does  not,  of  course,  mean  the 
fee  simple  of  those  lands,  but  it  means  the  whole  Western  Lands 
lease  is  to  be  bodily  transferred  by  Rawsthorne  to  Swan  without 
excepting  any  land  whatever  comprised  in  it.  That  is  the  first 
important  point  to  bear  in  mind.  Clause  9  of  the  contract  has 
been  substantially  set  forth  by  the  learned  Chief  Justice.  The 
meaning  of  that  is  not  a  matter  of  doubt.  1st  December  1906 
was  the  day  fixed  for  completion,  and  time  is  stated  to  be  of  the 
essence  of  the  contract.  That  might  have  had  serious  conse- 
quences in  the  event  of  any  inability  to  complete  by  the  day  named 


(1)  (1891)  3  Ch.,  306,  at  p.  355.  (3)  (1900)  A.C.,  182,  at  pp.  187-8. 

(2)  3  App.  Cas.,  552,  at  pp.  5.58,  576-7.         (4)  (1902)  AC,  1,  at  p.  10. 
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H.  C.  OF  A.  and  so  the  clause  went  on  to  provide  an  interim  status  for  a 
possible  diflBculty,  viz.,  that  if  the  matter  were  not  ready  for 
completion  on  the  day  fixed  the  purchaser  should  be  admitted  as 
tenant  to  the  vendor  pendimg  completion,  and  the  purchaser 
should  from  the  time  of  admission  pay  interest  on  the  unpaid 
purchase  money  at  5  per  cent.  This  clause,  though  providing  for 
a  possible  tenancy  of  purchaser  to  vendor,  has  no  bearing  on  the 
present  dispute,  its  eifect  not  extending  beyond  the  time  of  com- 
pletion, nor  extending  beyond  the  portions  of  the  land  which  the 
contract  intended  should  be  permanently  in  possession  of  the 
purchaser.  Clause  12  is  the  field  of  controversy.  Notwith- 
standing the  complete  change  of  ownership  as  Crown  leaseholder 
of  the  wliole  100,680  acres,  this  clause  makes  specific  provision  as 
to  the  10,240  acres  of  Homestead  lease,  as  it  is  called,  that  is  M. 
E.  Rawsthorne's  block,  and,  as  the  fight  has  largely  centred  around 
the  words  of  the  clause,  it  is  desirable,  I  think,  to  draw  special 
attention  to  some  of  its  very  distinct  terms.  It  states  the  bare 
fact  in  describing  the  10,240  as  "  part  of  the  lands  above  i^eferred 
to,"  that  is,  part  of  the  lands  described  as  property  known  as  "  Dine 
Dine,"  and  lower  down  it  repeats  that  "  the  said  10,240  acres  are 
included  in  the  total  area  of  the  lease  of  100,680  acres."  I  should 
have  thought  that  no  form  of  language  could  possibly  make 
clearer  the  fact  that  the  10,240  acres  were  included  in  tlie 
property  sold,  and  were  not  excepted  from  the  sale,  and  that  a 
conclusion  that  the  10,240  acres  were  excepted  from  sale  was 
utterly  inconsistent  with  the  unambiguous  words  of  the  written 
agreement. 

But  because  the  10,240  acres  were  by  the  terms  of  the  contract 
sold  by  Rawsthorne,  and  as  he  evidently  desired  not  to  part  with 
possession  of  that  block,  he  agreed  by  the  12th  clause  that  he, 
the  vendor,  should  be  entitled  to  "  retain  same  on  lease  "  at  the 
same  average  rental  as  the  whole  lease.  Even  this  was  "  subject 
to  compliance "  with  the  Act.  The  clause  declares  that  "  the 
purchaser  shall  give  the  vendor  a  lease  of  same  at  a  rental,"  &c., 
''  such  lease  to  contain  all  the  covenants,"  and  so  forth. 

Every  syllable  appears  to  me  to  strengthen  the  view  that, 
except  for  any  rights  the  respondent  was  to  have  as  lessee,  he 
had  no  further  interest  in  the  10,240  acres.     He  is  styled  the 
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vendor  and  the  appellant  Swan  is  called  the  purchaser  of  that   H.  0.  of  a. 
portion  no  less  than  of  any  other ;  Rawsthorne  was  "  entitled,"       ^_^ 
but  not  bound,  to  retain  it  on  lease;  and  if  he  for  any  reason       swan 
chose  not  to  accept  it,  who  could  doubt  that  the  purchaser  would       haws- 
retain  it  unfettered  ?  thorne. 

What  then  was  the  legal  effect  of  this  document  immediately      Isaacs  j. 
it  was  signed  ? 

I  diverge  for  a  moment  from  the  consideration  of  this  contract 
to  inquire  as  to  the  nature  of  the  Western  Lands  lease.  The 
lease  itself  is  not  in  evidence,  but  the  terms  and  conditions  of  the 
lease  may  be  gathered  generally  from  sec.  18  of  the  Act,  and 
Schedule  A.  The  law  does  not  allow  such  a  lease  to  be  split  up 
as  between  the  Crown  and  the  lessee,  but  the  regulations  31  and 
following  made  under  the  Act  permit  of  a  complete  transfer, 
which  brings  the  transferee  into  direct  relation  with  the  Crown 
as  to  the  whole  land  comprised  in  the  lease,  and  entirely  elimin- 
ates the  original  lessee.  A  simple  transfer  w^ithout  condition 
would  have  destroyed  every  right  of  the  respondent  to  and  in 
respect  of  the  land.  And  therefore  assuming,  as  we  must  assume 
from  the  contract  itself,  that  his  desire  and  intention  were  still 
to  remain  in  possession  of  the  10,240  acres,  there  was  only  one 
way  known  to  the  law  which  would  enable  him  to  effect  his 
object.  But  that  very  method  necessitated  his  parting  absolutely 
and  forever  with  his  then  existing  title  to  the  land,  and  ceasing 
to  be  the  owner  of  the  whole  lease.  He  was  forced  to  this  by 
stress  of  circumstances  it  is  true,  but  that  fact  does  not  alter 
the  legal  effect  of  what  was  done.  Instead  of  his  independent 
title  to  the  land  direct  from  the  Crown,  he  agreed  to  surrender 
that  title  to  Swan,  and  then  to  take  a  new  and  altogether 
different  title  to  the  land — namely,  a  lease,  or  properly  speaking 
a  sub-lease,  from  the  purchaser,  the  new  owner  of  the  lease. 
That  sub-lease  was  to  be  henceforth  his  only  title  to  the  land. 
He  was  to  "  retain  "  an  interest  in  the  land,  because  that  is  w^hat 
I  think  is  meant  by  retaining  the  land  on  lease  ;  "  retain  on  lease  " 
being  equivalent  to  "  hold  without  interruption  on  lease."  Nothing 
was  said  about  the  right  of  possession  because  that  would  follow 
the  interest,  and  could  not  have  been  intended  to  exist  independ- 
ently of  it.     The  respondent  has  argued  on  the  basis — fallaciously 
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as  I  think — that  retaining  on  lease  includes  retention  of  possession 
independently  of  any  interest.  As  the  original  contract  stood  he 
was  safe  enough.  The  transfer  of  his  lease  was  to  be  synchronous 
With  the  giving  of  the  sub-lease,  so  that  there  never  would  be  an 
appreciable  period  of  time  when  he  would  be  without  some 
sufficient  title  to  remain  ;  in  other  words,  he  would  retain  the 
land,  but  retain  it  on  the  only  terms  consistent  with  the  contract, 
namely  "on  lease  from  the  purchaser."  The  lease  was  to  be 
immediate ;  and  unless  the  purchaser  was  prepared  to  give  it  at 
once,  the  vendor  would  refuse  to  part  with  his  full  ownership. 
One  feature  may  be  specially  adverted  to  at  this  juncture.  His 
retention  of  the  Homestead  lease  necessarily  connoted  exclusive 
possession,  it  was  inconsistent  with  any  joint  possession,  or  any 
possession  other  than  his  own.  Unless  the  subsequent  agreement 
altered  the  nature  of  that  possession,  it  must  necessarily,  so  long 
as  it  lasted,  preserve  that  exclusive  character  throughout.  Had 
no  subsequent  friction  arisen,  the  original  arrangement  would 
have  worked  out  well  enough. 

Unfortunately,  before  1st  December,  the  date  of  completion, 
disputes  arose,  and  as  the  learned  primary  Judge  has  found,  the 
appellants  threatened  to  rescind  for  alleged  misrepresentations 
with  respect  to  the  improvements  on  the  lands,  and  so  on  28th 
November  1905  a  second  agreement  was  entered  into  which 
modified  the  first  in  relation  to  the  10,240  acres.  That  agreement 
has  been  read.  I  doubt  extremely,  but  decide  nothing  as  to 
whether  Rawsthorne  was  bound  to  execute  improvements  any 
more  than  he  was  bound  to  take  the  lease ;  but  he  was  no  longer 
"  entitled  "  to  the  sub-lease  immediately  on  executing  the  transfer 
of  the  lease,  nor  until  he  had  eflfected  the  stated  improvements. 
He  nevertheless  insists  that  he  had  a  right  to  retain  the 
paddock  of  10,240  acres.  By  what  title  ?  Not  that  of  owner, 
for  he  had  parted  with  it.  Not  that  of  lessee,  because  his  right 
to  it  was  postponed.  He  says,  however,  it  was  by  reason  of  the 
contract  alone,  and  notwithstanding  he  had  then  no  title  and  no 
ricrht  to  have  a  title.  To  enable  him  to  stand  in  this  anomalous 
situation  he  must  needs  divorce  the  words  "  on  lease  "  from  the 
word  "  retain,"  and  then  contend  that  to  retain  the  land  meant 
to  retain,  not  an  interest  in  it,  but  mere  possession,  and  then 
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argue  further  that,  although  he  might  considerably  delay  the  ^-  C*  ^^  ^* 
improvements,  in  other  words  delay  making  good  his  alleged 
representations,  which  nearly  caused  the  rescission  of  the  whole 
contract,  he  could,  at  least  in  the  meantime,  still  retain  the  land, 
without  a  title  and  without  a  lease,  without  any  obligation  to 
pay  rent,  and  without  any  implied  duty  to  pay  for  use  or  occupa- 
tion. Indeed,  if  the  contention  of  learned  counsel  for  the 
respondent  be  sound  that  the  right  to  the  lease  was  immaterial 
to  the  right  to  possession,  the  latter  standing  independently,  I 
see  no  reason  why  his  client  would  not  be  entitled  to  retain  the 
land  even  though,  by  wilful  and  protracted  delay,  he  had  lost 
all  right  to  specific  performance  of  the  agreement  by  the  appel- 
lants to  give  a  lease.  In  such  case  he  would  refrain  from  seek- 
ing specific  performance  and  simply  go  on  without  a  lease  and 
enjoy  posse&sion  of  the  land  without  a  title.  He  could  never  be 
turned  out  if  his  contention  be  correct,  because  he  had  received  an 
irrevocable  licence  to  remain.  The  situation,  if  correct,  is  extra- 
ordinary. The  appellants  would,  of  course,  in  the  meantime  be 
bound  to  pay  to  the  Crown  the  rent  for  the  whole  area,  and  be 
liable  to  all  the  conditions  of  the  lease,  and  their  only  satisfac- 
tion, and  perhaps  their  only  remedy,  would  be  to  delay  the 
actual  signature  of  the  sub-lease,  which,  to  a  man  desiring,  as  the 
plaintifi^s  whole  case  assumes  he  desired,  not  to  leave  the  place 
was  of  no  serious  moment,  and  some  pecuniary  gain.  The 
contention  seems  to  me  unreasonable  and  unbusinesslike ;  but  in 
addition  it  is,  in  my  opinion,  legally  unsound.  Without  the  lease 
Rawsthome  was  for  the  time  an  utter  stranger  to  the  land,  and 
with  nothing  more  than  a  personal  contract,  entitling  him  in  a 
certain  event,  and  in  that  event  only,  to  get  an  interest  in  the 
land.  By  the  first  agreement  his  occupation  would  have  been 
continuous,  because,  giving  full  force  to  the  word  "  retain,"  and 
to  the  words  "  on  lease,"  he  would  have  stepped  instantly  from 
one  title  to  the  other. 

The  new  agreement  however  deferred  the  commencement  of 
his  leasehold  title,  leaving  a  gap  between  the  old  title  and  the 
new,  and  thus  breaking  the  legal  chain  of  right  to  have  possession 
of  the  land.  At  law  clearly  he  had  no  right  to  be  there ;  equity 
could  not  relieve  him  because  his  contract  unfulfilled  debarred 
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him  claiming  any  legal  title.     If  the  consequences  proved  incon- 
venient to  himself,  his  own  conduct  was  the  cause  of  it. 

I  agree  with  Dr.  CvMen  that,  not  only  had  the  respondent  no 
exclusive  right  of  possession,  but  that  he  had  no  concurrent  right 
III  my  opinion,  one  or  other  of  the  parties  had  the  right  to  be  in 
possession  of  the  land,  but  not  both.  Either  the  appellants  could 
remain  by  reason  of  their  legal  title,  unaffected  by  any  equity 
giving  Rawsthorne  the  right  to  immediately  enter  and  exclude 
them ;  or  else  Rawsthorne  had  his  old  right  to  retain  the  land 
unimpaired,  having  only  to  wait  for  his  former  legal  title  in  the 
shape  of  a  lease,  and  this  original  right  was,  as  I  have  said, 
clearly  exclusive.  There  cannot,  as  I  apprehend  the  matter,  be 
any  via  media.  Neither  party  apparently  thought  there  was. 
There  is  nothing  in  the  second  agreement  to  alter  the  original 
meaning  of  the  word  "  retain."  The  respondent's  own  argument 
is  that  the  postponement  of  the  execution  of  the  lease  did  not 
affect  the  question  of  possession,  and  if  so,  it  left  that  matter  just 
where  it  was  under  the  first  agreement.  In  other  words,  the 
possession  remained  exclusive.  If,  however,  it  did  alter  the 
question  of  possession,  why  did  it  alter  it  ?  Only  because  title  or 
no  title  made  all  the  difference,  and  that  simply  affirms  the 
appellants'  view.  To  give  an  intermediate  effect  to  the  transac- 
tion might  be  very  reasonable  or  unreasonable — I  do  not  know — 
but  it  would,  in  my  opinion,  be  making  a  new  bargain  for  the 
parties,  and  not  interpreting  the  one  they  made  for  themselvea 

Possession  in  fact  was  given  generally  to  Swan  in  January 
1906 — after  transfer  and  payment — though  Rawsthorne  kept 
some  stock  in  the  disputed  paddock  all  the  time.  But  in  August 
1906  and  some  time  later,  but  before  Rawsthorne  by  completing 
the  improvements  had  become  entitled  to  his  sub-lease,  he 
asserted  a  right  to  exclusive  occupation  by  turning  the  appel* 
lants'  cattle  out  and  threatening  the  servant  in  charge  of  them. 

For  this  the  appellants  brought  an  action  of  trespass.  Their 
right  to  do  so  must  be  judged  of  as  at  the  moment  the  Srcts  com- 
plained of  were  committed,  and  at  that  instant  Rawsthorne  had 
no  title  at  law  or  in  equity  to  possession.  Where  two  rival 
claimants  for  possession  are  on  the  land  together,  actual  possession 
is  considered  in  law  to  vest  in  him  who  has  the  legal  title.     The 
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other  18  a  ti-espasser.  (Per  MavXe  J.  in  Jones  v.  Chapman  (1) ;  H.  C.  of  A. 
per  Lord  Selborne  in  Lows  v.  Telford  (2)  ).  This  is,  of  course, 
subject  to  any  contractual  variation,  and  if  he  had  had  an 
immediate  right  to  a  lease  equity  would  treat  him  as  being  in 
upon  the  terms  of  it:  Walsh  v.  Lonsdale  (3).  But  only  in 
that  case.  Here,  as  I  have  endeavoured  to  point  out,  the  essence 
of  both  the  old  and  the  new  contract  is  to  make  possession 
depend  on  title. 

I  am,  therefore,  of  opinion,  looking  at  the  written  contracts, 
that  the  respondent  had  no  right  whatever  to  stay  the  action  at 
law  for  damages.  There  are  some  passages  in  the  evidence 
which,  independently  of  the  documentary  agreements,  might 
appear  to  expose  the  plaintiff  to  an  action — not  for  trespass  to 
land,  but  either  for  trespass  to  sheep,  or  for  breach  of  agreement 
to  allow  the  sheep  to  remain  on  M.  E.  Bawsthorne's  block.  The 
main  passage  is  that  in  the  plaintiff's  own  evidence  in  which  he 
alleges  that  on  the  day  he  signed  the  last  contract  the  defendants 
were  to  have  the  right  to  use  his  yards  in  M.  E.  Rawsthome's 
block  until  the  new  ones  were  made.  If  that  were  all,  and  if  it 
were  clear  that  the  sheep  were  impounded  because  they  were  put 
into  the  yards  referred  to  and  nothing  beyond,  some  action  would 
undoubtedly  lie  on  the  plaintiffs  own  admission,  and  quite  apart 
from  any  difficulty  either  as  to  the  construction  of  the  written 
contract,  or  as  to  staying  the  action  at  law  because  of  the  matter 
of  title  to  land  being  submitted  to  a  Court  of  Equity. 

But  the  parties  did  not  refer  to  this  phase  of  the  case,  and  I 
do  not  feel  safe  in  basing  any  judgment  upon  it  for  the  following 
reasons : — First,  the  defendant  Swan  in  his  evidence  point-blank 
denies  it.  He  says  "  It  is  not  true  that  the  day  the  contract  was 
signed  it  was  agreed  that  we  were  to  have  the  right  to  use  the 
plaintiff's  yards  on  M.  E.  Rawsthome's  block  until  the  new  ones 
were  made."  After  that  he  could  scarcely  be  allowed  to  set  up 
such  a  contract.  Next  the  plaintiff  says  that  after  the  verbal 
agreement  as  to  the  use  of  the  yards,  Wheatley  asked  his  son  to 
"  draw  up  an  agreement  to  that  effect,"  and  he  continues  "  Leslie 
Wheatley  then  left  the  room  and  returned  with  the  contract. 


(1)  2  Ex.,  802,  at  p.  821. 


(2)  1  App.  CaB.,  414,  at  p.  426. 
(3)  21  Cb.  D.,  9. 
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H.  C.  Of  A.  Leslie  Wheatley  read  it  over  and  I  signed  it  and  then  Swan 
^^'       signed  it." 

It  seems  to  me,  therefore,  that  everything  merged  in  the 
written  document,  and  the  conversation  as  to  the  use  of  the 
yards  must,  in  the  absence  of  any  claim  to  rectify  the  document, 
be  treated  as  mere  negotiation.  But,  further,  the  block  consisted 
of  three  paddocks — Tallebung,  the  Well  paddock  and  Bald  Hill 
paddock.  It  is  not  at  all  clear  to  me  where  the  sheep  were 
impounded  from,  whether  because  they  used  the  yaixls  or  because 
they  were  using  the  Well  paddock  apart  from  the  yards.  Read- 
ing Collett  s  evidence  and  Leslie  Swan's  evidence  in  addition  to 
that  of  the  plaintiff's,  I  incline  to  think  they  were  impounded 
because  of  the  defendants'  insistence  upon  using  the  Well  paddock. 
I  do  not  know  sufficient  of  the  facts  to  say  definitely,  because  the 
parties  were  not  contesting  that  with  a  view  to  elucidate  the 
precise  features  of  the  alleged  trespass.  They  were  only  inci- 
dental to  the  suit,  and  I  rest  my  judgment  on  the  meaning  and 
effect  of  the  documents. 

With  regard  to  specific  performance  I  think  that,  having 
effected  the  improvements  under  the  circumstances  related  in  the 
evidence  and  found  by  the  learned  primary  Judge,  the  respondent 
is  entitled  to  get  his  sub-lease:  see  Oxford  v.  Pravand  (1). 
Though  that  right  came  too  late  to  justify  his  trespass,  he  has  it 
now,  and  it  should  be  given  effect  to.  The  Court  of  Ekjuity  can 
do  complete  justice  with  regard  to  loss  occasioned  by  delay,  and 
can  adjust  the  rights  of  the  parties  by  means  of  compensation 
and  otherwise  so  as  to  place  them  in  as  good  a  position  relatively 
as  if  the  contract  had  been  properly  carried  out,  according  to  its 
very  terms ;  but  tlie  trespass  already  spoken  of  is  quite  outside 
this  sphere  of  consideration,  and  cannot,  as  I  think,  be  dealt  with 
in  the  suit  for  specific  performance. 

Decree  varied. 


Solicitors,  for  the  appellants,  Houston  &  Moses, 
Solicitors,  for  the  respondent,  Wkelan  &  Oilcreest  by  Russell 
&  Russell, 

C.  A.  W. 

(1)  L.R.  2  P.O..  136. 
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THE  KING  AND  MINISTER  OF  STATEl 
FOR     THE    COMMONWEALTH     AD- 
MINISTERING  THE  CUSTOMS      . 


Plaintiffs  ; 


AND 


EDWIN  FREDERICK  SUTTON 


Defendant. 


Exclusive  powers  of  Commonwealth — Control  of  Customs — Rtde  as  to  legidation    h,  C.  of  A. 
binding  Croum — How  far  Stale  Governments  subject  to  Commotnoealth  legis-  1908, 

lation — Goods  imported  by  State  Government — Removal  from  Customs  control —         v^,— ^ 
Customs  Act  1901  {Xo.  6  of  1901),  sees,  30,  33,  23Q—The  Constitution  (63  &  64      Sfdnky, 
Vict.  c.  12),  WM.  52  (iL),  86,  90.  April  14,   J  6. 

May  22. 


The  rule  that  the  Crown  is  not  bound  by  a  Statute  except  by  express 
words  or  necessary  implication  applies  only  to  those  representatives  of  the 
Crown  who  have  executive  authority  in  the  place  where  the  Statute  applies, 
and  as  to  matters  to  which  that  executive  authority  extends.  The  Con- 
stitution binds  the  Crown  as  represented  by  the  various  States,  and  takes  no 
account  of  the  States  and  State  Governments  in  relation  to  Commonwealth 
legislation  on  matters  within  the  exclusive  control  of  the  Commonwealth 
Government,  and,  therefore,  in  the  construction  of  Commonwealth  Statutes 
dealing  with  such  matters,  the  rule  applies  to  the  Sovereign  as  head  of  that 
Government,  but  not  to  the  Sovereign  as  head  of  the  State  Governments. 

The  Customs  Act  1901,  being  a  valid  exercise  by  the  Commonwealth  of  the 
exclusive  power  to  impose,  collect  and  control  duties  of  Customs  and  Excise 
conferred  by  sees.  52  (ii.),  86,  and  90  of  the  Constitution,  applies  to  goods 
imported  by  the  Government  of  a  State  as  well  as  to  those  imported  by 
private  persons  ;  and,  therefore,  goods  imported  by  a  State,  whether  dutiable 
or  not,  are  by  sec.  30  of  the  Act  subject  to  the  control  of  the  Customs,  and 
the  authority  of  the  State  Executive  is  no  justification  for  their  removal  from 
that  control  contrary  to  the  provisions  of  the  Act. 

A  quantity  of  wire  netting,  which  had  been  purchased  in  England  and 
imported  into  the  Commonwealth  by  the  Government  of  New  South  Wales, 
VOL.  V.  53 


Griffith  C.J., 

Barton, 

O'Connor, 

Isaacs  and 

Higgins  JJ. 


790  HIGH   COURT  [1908. 

H.  C.  or  A.  was  landed  at  the  port  of  Sydney.     Without  any  entry  having  been  made  or 

1908.  passed,  and  without  the  authority  of  the  Customs  oflScers,  the  defendant, 

•  acting  under  the  authority  of  the  Executive  Government  of  the  State, 

1 HK  Kino  removed  the  goods  from  the  place  where  they  were  stored. 


V. 

Sutton. 


Held,  that  the  defendant  had  committed  a  breach  of  sees.  33  and  236  of  the 
Ctutonu  A  ct. 

Judgment  entered  for  the  plaintiffs  for  a  penalty. 

Special  Case  stated  for  the  opinion  of  the  High  Court  under 
Order  XXIX.,  r.  1  of  the  Rules  of  the  High  Court. 

This  was  a  proceeding  by  the  Customs  for  the  recovery  from 
the  defendant  of  pecuniary  penalties  for  breaches  of  seca  33  and 
236  of  the  CustoTna  Act  1901.  The  defendant  was  a  carrier  who 
at  the  time  of  the  alleged  offences  held  the  contract  from  the 
Government  of  New  South  Wales  for  the  carriage  of  its  goods 
from  the  Sydney  wharves.  In  August  1907  a  large  quantity  of 
wire  netting,  which  had  been  purchased  in  England  by  the  State 
of  New  South  Wales  and  imported  into  the  Commonwealth  at 
the  port  of  Sydney,  was  landed  from  the  steamship  in  which  it 
had  been  brought  there  by  the  ship's  hands  with  the  consent  of 
the  Customs  officers,  and  stacked  near  the  wharf.  A  demand 
was  made  on  behalf  of  the  State  Executive  on  the  Collector  of 
Customs  that  he  should  admit  the  wire  netting  duty  free  as 
being  the  property  of  the  Crown,  but  the  Collector  refused  to 
comply  with  the  demand,  and  required  that  an  entry  should  be 
passed  and  duty  paid  or  deposited  before  the  delivery  of  the 
goods.  A  few  days  afterwards,  before  any  entry  had  been 
tendered,  made,  delivered  or  passed  for  the  goods,  the  defendant, 
acting  under  an  order  issued  by  the  Premier  of  the  State  in 
pursuance  of  a  minute  by  the  Governor  in  Council,  removed  a 
portion  of  the  wire  netting  from  the  place  where  it  had  been 
deposited,  without  the  authority  and  against  the  objections  of  the 
Customs  officers,  and  delivered  it  to  the  officers  of  the  State 
Government. 

This  case  was  stated  by  the  parties  for  the  opinion  of  the 
High  Court  upon  the  questions  set  out  in  the  judgments  hereunder, 
judgment  to  be  entered  for  the  plaintiffs  or  the  defendant  in 
accordance  with  the  decision  of  the  Court. 
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Go^-don   K.C.  (CuUen  K.C.,  and  Blacket  with  him),  for  the   H.  C.  of  a. 

plaintiffs.     Assuming  for  the  purposes  of  this  argument  that  the       ^ '^ 

State  Government  was  not  liable  to  pay  duty  on  the  goods  in    xhk  King 
question,  the  goods  were  nevertheless  subject  to  the  control  of  the     su^on 

Customs  until  released  in  accordance  with  the  provisions  of  the       

Customs  Act.  All  goods  imported  into  the  Commonwealth, 
whether  dutiable  or  not,  are  subject  to  Customs  control  by  sec.  30 
of  the  Customs  Act  The  defendant  is  therefore  liable  to  a 
penalty  for  a  breach  of  sec.  33  or  sec.  236  unless  the  State 
Government,  under  whose  authority  he  justified,  is  not  bound  by 
the  Act.  As  regards  matters  which  were  placed  within  the 
exclusive  control  of  the  Commonwealth,  the  Crown  as  represented 
by  the  States  was  bound  once  for  all  by  the  Constitution.  The 
Commonwealth  has  exclusive  powers  of  legislation  as  to  trade 
and  commerce  with  other  countries,  sec.  61  (i.),  and  as  to  Customs 
and  Excise,  sees.  52  (ii.),  85-90,  since  the  imposition  of  a  uniform 
tariff.  There  is  nothing  in  the  Constitution  express  or  implied 
exempting  State  Governments  from  the  control  of  the  Common- 
wealth in  these  mattera  To  exclude  them  from  that  control 
would  render  nugatory  the  whole  scheme  of  the  Constitution  in 
this  respect.  The  existence  of  an  exclusive  power  in  the  Common- 
wealth is  altogether  inconsistent  with  the  exemption  of  State 
Governments.  The  only  ground  on  which  such  exemption  could 
be  claimed  is  the  rule  that  the  Crown  is  not  bound  by  Statute 
except  by  express  words  or  necessary  implication.  Even  if  that 
rule  could  apply  in  considering  the  question  whether  a  State 
Government  is  bound  by  Commonwealth  legislation,  there  is  quite 
sufficient  ground  for  holding  that  there  is  necessary  implication 
here.  The  Constitution  may  be  said  to  have  divided  up  the  pre- 
rogative of  the  Crown  and  allotted  different  portions  to  different 
individuals.  Quoad  the  Customs  power,  the  whole  prerogative  is 
vested  in  the  Crown  as  represented  by  the  Commonwealth,  and 
the  Crown  as  represented  by  the  State  is  left  with  nothing.  The 
State  is  in  a  sense  non-existent  for  that  purpose.  The  power  to 
control  goods  imported  is  incidental  to  the  Customs  power,  and, 
therefore,  the  States  must  be  deemed  to  have  given  it  over  wholly 
to  the  Commonwealth.  Whether  the  goods  were  dutiable  in  fact 
or  not  is  a  question  to  be  decided  by  the  Customs,  not  by  the 
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importer.  The  defendant,  therefore,  must  contend  that  the  State 
Government  is  altogether  outside  the  operation  of  the  Custonift 
Act,  because  it  is  not  mentioned.  But  there  was  no  necessity  for 
express  words  to  bind  the  States.  The  Customs  laws  of  the  Com- 
monwealth operate  on  all  the  people  of  the  CommonwealtL  On 
the  one  side  is  the  Crown  as  represented  by  the  Commonwealth, 
and  on  the  other  the  people.  The  States  are  merely  groups  of 
subjects  in  the  ambit  of  the  sovereignty  of  the  Commonwealth. 
General  words  in  legislation  under  the  exclusive  powers  are 
sufficient  to  bind  the  State  Governments  equally  with  private 
individuals.  The  Crown,  which  under  the  rule  of  construction 
may  or  may  not  be  bound,  according  to  the  words  used,  is  the 
Commonwealth  Government,  not  the  State.  The  State  was, 
therefore,  bound  to  comply  with  the  Cuatoina  Act  in  order  to 
obtain  the  goods,  and  the  defendant  had  no  justification  for 
removing  them. 


Pilcher  K.C.,  Knox  K.C.,  and  Lavib,  for  the  defendant.  Tlie 
goods  were  not  subject  to  the  control  of  the  Customs  and  were 
never  lawfully  in  the  custody  of  the  Commonwealth.  The 
Customs  Act  does  not  bind  the  Government  of  the  State.  A 
Statute  is  presumed  to  be  intended  to  apply  to  subjects  unless  it 
appears  on  the  face  of  the  Statute  that  the  Crown  was  intended 
to  be  bound:  Attorney -Genei^  y,  Donaldson  (1);  Roberts  v. 
Aheim  (2) ;  Weyvwuth,  Mayor  of  v.  Nugent  (3) ;  Tlie  King  v. 
Cook  (4).  There  is  no  reason  why  that  rule  should  not  apply  to 
the  Crown  as  represented  by  the  State  as  well  as  to  the  Crown 
as  represented  by  the  Commonwealth.  [They  referred  to  Uie 
Commonwealth  v.  State  of  New  South  Wales  (5);  Federated 
Amalgamated  Government  Railway  and  Tramway  Service 
Association  v.  New  South  Wales  Railway  Traffic  Employes 
Association  (6).]  The  King  is  the  same  throughout  the  Empire, 
as  was  pointed  out  in  Williams  v.  Howarth  (7).  The  prerogative 
right  of  the  Crown  to  immunity  is  not  cut  down  by  the  fact  that 
in  the  particular  instance  only  part  of  the  Crown's  functions  are 


(1)  10  M.  &.  W.,  117,  at  p.  123. 

(2)  1  C.  L.  R. ,  406,  at  p.  417. 

(.S)  6  H.  &  S.,  2-2  ;  34  L.  J.M.C.,  81. 
(4)  3  T.R.,  519. 


(5)  3C.L.R.,  807,  at  p.  819. 

(6)  4C.L.R.,48S. 

(7)  (1905)  A.C.,  651. 
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exercised   by   the   authority   representing  the   Crown.      [They  H.  C.  of  A. 
referred  to  Youiig  v.  8.8.  "  Scotia"  (1).]  ^^^• 

[O'CoNXOR  J. — Surely   the   whole   scheme   of  distribution  of    theKino 
powers  between  Commonwealth  and  State  under  the  Constitu-      gu^N 

tion  presupposes  the  distinction  between  the  King  as  represented       

by  the  Commonwealth  and  the  King  as  represented  by  the  State : 
Municipcd  Council  of  Sydney  v.  The  Commonwealth  (2).] 

The  Act  neither  purports  to  bind  the  Crown  nor  does  it  by 
necessary  implication.  Full  power  and  effect  can  be  given  to  it 
without  affecting  the  prerogative  of  the  Crown,  by  making  it 
apply  only  to  subjects. 

[Isaacs  J. — But  if  it  is  the  King  who  is  keeping  the  goods, 
what  cause  of  action  is  there  ? 

HiGGiNS  J. — Can  the  rule  as  to  the  King  not  being  bound 
apply  in  actions  between  the  King  in  one  capacity  and  the  King 
in  another  ?] 

The  prerogative  is  invoked  on  one  side  only.  The  power 
claimed  by  the  Commonwealth  is  a  statutory  one,  and  the 
question  is  how  far  it  extends.  [See  Attaimey -General  of  Bmtish 
Columbia  v.  Attorney -General  of  Canada  (3).]  The  whole  Act 
should  be  looked  at,  and,  if  as  a  whole  it  is  inapplicable  to  the 
Crown,  none  of  it  is  binding  upon  the  Crown.  The  rule  is  as 
applicable  here  as  it  was  in  the  circumstances  of  Roberts  v. 
Ahem  (4). 

If  the  Cvstoms  Act  purports  to  bind  the  Crown  or  attempts  to 
do  so  it  is  so  far  invalid,  because  under  the  Constitution  the 
Commonwealth  has  no  power  to  do  so.  Such  a  power  must  be 
expressly  given.  It  will  not  be  implied.  The  power  depends 
upon  sec.  90. 

[Griffith  C.J. — The  trade  and  commerce  power  has  always 
been  held  to  include  the  power  of  prohibiting  importation.] 

Possibly  it  may  as  regards  importation  by  subjects,  but  not 
importation  by  States,  which  represent  the  Crown.  It  is  not  a 
necessary  implication  of  that  power  or  of  the  Customs  power 
that  the  Commonwealth  can  exclude  State  property.  The 
States  have  power  to  carry  on  their  government  in  their  own 

(1)  (1903)  AC,  501.  (3)  14  App.  Cas.,  296. 

(2)  1  C.L.R. ,  208.  (4)  1  C.L.R. ,  406. 
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H.  C.  OF  A.  way  free  from  interference  by  the  Conimoiiwealth  unless  that 
interference  is  clearly  authorized.     The  Constitution  should  be 
The  Kino    construed  in  such  a  way  as  to  preserve  the  rights  of  the  States 
Sutton      J^^^  ^^  much  as  those  of  the  Commonwealth.     Neither   has   a 
greater  claim  to  consideration  than  the  other.     If  the  Common- 
wealth  can  prohibit  the   importation   of  goods  by   the    State 
Governments   it    can    prevent    them    from    importing    things 
necessary  for  carrying  on  State  agencies  and  thereby  practically 
cripple  them.       [They  referred  to  ArCvMoch  v.  State  of  Mary- 
land  (1) ;  South  Caroliina  v.  United  States  (2).] 

Even  if  the  defendant's  act  was  unlawful,  he  acted  under  the 
authority  of  the  Crown  and  in  the  hoiid  fide  belief  that  the 
Crown  had  power  to  authorize  his  act :  Reg.  v.  James  (3). 

[Griffith  C.J. — The  intention  with  which  the  act  was  done  is 
immaterial.  A  man  who  violates  the  specific  provisions  of  the 
law  is  liable,  whatever  his  motive  or  reason  for  doing  so.] 

Gordon  K.C.,  in  reply.  The  rule  in  iTGulloch  v.  Stai^  of 
Maryland  (1)  has  no  application  to  this  case.  The  question 
there  was  as  to  the  extent  to  which  powers  admittedly  possessed 
by  the  States  could  be  exercised  so  as  to  infringe  upon  powers  of 
the  Commonwealth.  Here  the  question  is  what  is  the  power 
given  to  the  Commonwealth  by  the  Constitution  ?  The  Consti- 
tution gives  exclusive  power  to  the  Commonwealth  to  make  laws 
as  to  trade  and  commerce  with  other  countries.  The  Common- 
wealth, therefore,  ex  necessitate  rei,  has  power  to  do  what  would 
amount  to  an  infringment  upon  the  powers  possessed  by  the 
States  before  federation.  A  State  cannot  do  by  an  executive  act 
what  it  has  no  power  to  do  by  legislation. 

The  rule,  that  the  King  is  not  bound  except  by  express  words 
or  necessary  implication  from  the  words  ot  the  Statute,  would 
apply  if  it  were  a  question  whether  the  Commonwealth  Govern- 
ment were  bound.  For  the  purposes  of  such  an  inquiry  tlie 
King  means  the  King  as  represented  by  the  authority  which 
passes  the  Statute. 

Cu7\  adv.  wit. 

(1)  4  Wheat.,  316.  (2)  199  U.S.,  437. 

(3)  8  C.  &  P.,  131. 
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The  following  judgments  were  read  : — 

Griffith  C.J.  This  is  an  action  for  penalties  for  a  breach  of 
sec  33  of  the  Cicatoma  Act  1901,  which  provides  that  no  goods 
subject  to  the  control  of  the  Customs  shall  be  moved,  altered,  or 
interfered  with  except  by  authority  and  in  accordance  with  the 
Act.  The  defendant,  by  authority  of  the  Executive  Government 
of  New  South  Wales,  took  from  the  control  of  the  Customs  a 
quantity  of  wire  netting  recently  landed  from  an  oversea  ship 
upon  which  Customs  duties  were  claimed  by  the  Commonwealth 
authorities.  The  Government  of  New  South  Wales  claimed  that 
the  goods  were  not  liable  to  duty,  and  that  they  were  entitled  to 
take  possession  of  them  as  soon  as  they  were  landed.  Three 
questions  are  formally  submitted  for  the  opinion  of  the  Court : — 

(a)  Do  the  provisions  of  the  Cuatmns  Act  1901  bind  the  Crown 
as  representing  the  community  of  New  South  Wales  ? 

(6)  Were  the  said  1,313  rolls  of  wire  netting  at  the  time  of 
their  removal  by  the  defendant  subject  to  the  control  of  the 
Customs  ? 

(c)  Was  the  defendant  lawfully  entitled  to  remove  the  said 
1,313  rolls  ? 

The  rule  that  the  Crown  is  not  bound  by  a  Statute  unless 
expressly  mentioned,  or  unless  it  appears  by  necessary  implication 
that  it  was  intended  to  bind  the  Crown,  is  a  rule  of  construction, 
the  object  of  which,  as  of  other  rules  of  construction,  is  to  give 
effect  to  the  intention  of  the  legislature.  If  it  appears  clearly 
that  the  intention  was  that  the  Crown  should  be  bound,  effect  is 
given  to  this  rule  by  so  holding.  The  rule  was  expounded  by 
this  Court  in  the  caae  of  Roberts  v.  Ahem  (1).  In  that  case,  I 
said,  in  delivering  the  judgment  of  the  Court : — "  It  is  a  general 
rule  that  the  Crown  is  not  bound  by  a  Statute  unless  it  appears 
on  the  face  of  the  Statute  that  it  was  intended  that  the  Crown 
should  be  bound  by  it.  The  rule  has  commonly  been  based  on 
the  Royal  prerogative.  Perhaps,  however,  having  regard  to 
modem  developments  of  constitutional  law,  a  more  satisfactory 
basis  is  to  be  found  in  the  words  of  Aldernon  B.,  delivering  the 
judgment  of  the  Court  of  Exchequer  in  Attomey-Oeneral  v. 
Donaldaon  (2) :  '  It  is  a  well  established  rule,  generally  speak- 

(I)  1  C.L.R.,  406,  at  p.  417.  (2)  10  M.  k  W.,  117,  at  p.  124. 
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H.  C.  OF  A.  ing,  in  the  construction  of  Acts  of  Parliament  that  the  King  is 
not  included  unless  there  be  words  to  tliat  eflfect;  for  it  is 
inferred  priTnd  fcvcie  that  the  law  made  by  the  Crown  with  the 
assent  of  the  Lords  and  Commons  is  made  for  subjects  and  not 
for  the  Crown/  The  modem  sense  of  the  rule,  at  any  rate,  is 
that  the  Executive  Government  of  the  State  is  not  bound  by 
Statute  unless  that  intention  was  apparent.  The  doctrine  is 
well  settled  in  this  sense  in  the  United  States  of  America.  In 
the  language  of  Story  J.:  'Where  the  Government  is  not 
expressly  or  by  necessary  implication  included,  it  ought  to  be 
clear  from  the  nature  of  the  mischief  to  be  redressed,  or  the 
language  used,  that  the  Government  itself  was  in  contemplation 
of  the  legislature,  before  a  court  of  law  would  be  authorized  to 
put  such  a  construction  upon  any  Statute.  In  general.  Acts  of 
the  legislature  are  meant  to  regulate  and  direct  the  acts  and 
rights  of  citizens,  and  in  most  cases  the  meaning  applicable 
to  them  applies  with  very  different  and  often  contrary  force  to 
the  Government  itself.  It  appears  to  me,  therefore,  to  be  a  safe 
rule  founded  on  the  principle  of  the  common  law  that  the  general 
words  of  a  Statute  ought  not  to  include  the  Government  unless 
that  construction  be  clear  and  indisputable  upon  the  text  of  the 
Act :  United  States  v.  Hoar  (1).'  " 

This  being  the  meaning  of  the  rule,  it  follows  that  it  does  not 
apply  to  every  person  who  in  any  part  of  the  world  represents 
the  Crown,  but  only  to  those  representatives  of  the  Sovereign 
who  have  executive  authority  in  the  place  where  the  law  applies, 
and,  even  there,  only  a^s  to  matters  to  which  that  executive 
authority  extends.  The  limits  of  the  authority  of  a  Governor 
were  pointed  out  by  the  Judicial  Committee  in  the  case  of 
Musgrave  v.  PuLido  (2).  "  It  is  apparent  from  these  authorities 
that  the  Governor  of  a  Colony  (in  ordinary  cases)  cannot  be 
regarded  as  a  Viceroy  ;  nor  can  it  be  assumed  that  he  possesses 
general  sovereign  power.  His  authority  is  derived  from  his 
commission,  and  limited  to  the  powers  thereby  expressly  or 
impliedly  entrusted  to  him.  Let  it  be  granted  that,  for  acts  of 
power  done  by  a  Governor  under  and  within  the  limits  of  his 
commission,  he  is  protected,  because  in  doing  them  he  is  the 

(1)  2  Mason  (U.S.  Circuit  Court),  311.  (2)  5  App.  Cas.,  102,  at  p.  111. 
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servant  of  the  Crown,  and  is  exercising  its  sovereign  authority  ;  H-  C.  of  A 
the  like  protection  cannot  be  extended  to  acts  which  are  wholly 
beyond  the  authority  confided  to  him.  Such  acts,  though  the 
Governor  may  assume  to  do  them  as  Governor,  cannot  be  con- 
sidered as  done  on  behalf  of  the  Crown,  nor  to  be  in  any  proper 
sense  acts  of  state.  When  questions  of  this  kind  arise  it  must 
necessarily  be  within  the  province  of  Municipal  Courts  to  deter- 
mine the  true  character  of  the  acts  done  by  a  Governor,  though 
it  may  be  that,  when  it  is  established  that  the  particular  act  in 
question  is  really  an  act  of  state  policy  done  under  the  authority 
of  the  Crown,  the  defence  is  complete,  and  the  Courts  can  take 
no  further  cognizance  of  it." 

The  limits  of  the  authority  of  the  Executive  Government  of 
an  Australian  State  are  not  merely  geographical.  Under  the 
Constitution  there  are  many  matters  with  respect  to  which  the 
Commonwealth  Government  has  exclusive  authority,  and  the 
State  Governments  have  no  concern  whatever.  The  Crown,  as 
the  head  of  the  Commonwealth  Government,  is  for  many,  if  not 
all,  purposes  a  separate  juristic  person  from  the  Crown  as  head 
of  a  State  Government,  as  was  pointed  out  in  The  Municipal 
Council  of  Sydney  v.  2%6  Commonwealth  (1). 

In  matters  under  the  exclusive  control  of  the  Commonwealth 
Government  the  doctrine  applies  to  the  Sovereign  as  head  of  that 
Government,  but  has  no  application  to  the  Sovereign  as  head  of 
the  State  Governments. 

What  concern  then  has  the  State  Government  with  the  admin- 
istration of  Customs  laws  ?  In  my  judgment,  none.  By  sec.  86 
of  the  Constitution  the  collection  and  control  of  duties  of 
Customs  passed  to  the  Executive  Government  of  the  Conmion- 
wealth  from  its  establishment,  and  by  sec.  52  the  power  of  the 
Parliament  with  respect  to  all  matters  relating  to  that  Depart- 
ment of  the  Public  Service  became  exclusive.  It  follows  that  for 
the  purposes  of  Customs  administration  the  State  Governments 
are  in  no  better  position  than  private  persons.  For  these  pur- 
poses there  is  one  territory  only,  and  all  goods  imported  into 
that  territory  are  subject  to  the  law  of  the  Commonwealth. 

It  is  suggested  that,  although  this  may  be  so,  yet  if  the  goods 

(1)  1  C.L.R.,208. 
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H.  C.  OF  A.  were  in  fact  not  dutiable  the  State  Authorities  were  justified  in 
•  taking  them  out  of  the  control  of  the  Customs.  In  the  case  of  a 
private  individual  who  imports  non-dutiable  goods,  this  argument 
will  not  bear  statement.  The  Customs  Authorities  are  not 
bound  to  accept  the  assertions  of  the  importer  as  to  the  character 
of  the  goods  imported,  of  which  the  importation  may  be  alto- 
gether prohibited.  The  nature  of  the  case  renders  it  necessary 
— ^as  has  always  been  done  in  practice — that  imported  goods 
should  be  retained  under  the  control  of  the  Customs  for  a  suffi- 
cient time  to  discover  (1)  whether  they  may  be  lawfully  imported, 
and  (2)  whether  they  are  dutiable,  and  if  so  at  what  rate.  In 
my  opinion,  this  law  applies  to  goods  the  property  of  a  State 
Government  as  well  as  to  those  of  private  persons,  and  it  is  quite 
immaterial  whether  the  goods  are  in  law  dutiable  or  not. 

The  result  of  the  contrary  view  would  be  extraordinary. 
Notwithstanding  the  paramount  control  as  to  external  trade 
given  in. express  words  to  the  Commonwealth,  the  States  would 
retain  concurrent  power  to  introduce  goods  the  introduction  of 
which  is  prohibited  by  the  Commonwealth  law.  Moreover, 
Customs  laws  have  always  been  regarded  as  a  mode  of  exercising 
this  power  of  control.  If,  however,  the  States  have  a  concurrent 
power,  that  of  the  Commonwealth  would  be  neither  exclusive  nor 
paramount. 

If  the  suggested  right  of  the  Crown  as  representing  the  State 
Government  exists  at  all,  it  must  be  capable  of  being  exercised 
in  any  other  pai^t  of  the  Commonwealth,  a  view  which  is,  of 
course,  inconsistent  with  the  geographical  limits  of  the  authority 
of  the  State  Executive. 

For  these  reasons  I  am  of  opinion  that  the  Customs  Act  1901 
applies  to  goods  imported  by  the  Government  of  a  State. 

It  was  not  disputed  that,  apart  from  any  question  depending 
upon  their  being  the  property  of  the  State,  the  goods  in  question 
were  at  the  time  of  their  removal  subject  to  the  control  of  the 
Customs. 

It  follows  that  the  defendant  was  not  lawfully  entitled  to 
remove  the  goods  in  question,  and  that  there  is  no  defence  to 
this  action. 


Barton  J. 
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Barton  J.     The  questions  for  our  opinion  are  : —  ^-  ^-  ^^  ^- 

(a)  Do  the  provisions  of  the  Customs  Act  1901  bind  the  Crown, 
as  representing  the  community  of  New  South  Wales  ?  The  King 

(6)  Were  the  1,313  rolls  of  wire  netting  at  the  time  of  their     ^^stio^. 
removal  by  the  defendant  subject  to  the  control  of  the  Customs  ? 

(c)  Was  the  defendant  lawfully  entitled  to  remove  the  said 
1,313  rolls? 

The  case  was  argued  on  the  assumption  that  the  goods  were 
not  dutiable,  although  demand  had  been  made  for  their  admission 
duty-free,  and  the  Collector  for  New  South  Wales  had  refused  to 
comply  with  that  demand,  and  had  required  that  an  entry  should 
be  passed  and  duty  paid  or  deposited  (sec.  167)  before  the 
delivery  of  the  goods.  Let  us  assume  then  that  the  Collector 
was  wrong  in  insisting  on  duty ;  the  real  question  is  whether  the 
defendant,  acting  on  the  authority  of  the  Executive  Government 
of  the  State,  was  justified  in  removing  even  non-dutiable  goods 
in  respect  of  which  the  conditions  of  Part  IIL  of  the  Act  had  not 
been  complied  with,  or  whether  by  removing  them  in  such 
circumstances  he  has  not  rendered  himself  liable  in  this  action  to 
pay  a  penalty  under  sec.  33.  His  liability  depends  upon  the 
answers  of  the  Court  to  the  questions  stated  in  the  special  case. 
Unless  the  defendant  is  protected  by  the  authority  of  the  Govern- 
ment of  New  South  Wales  he  has  clearly  no  defence.  Sec.  167 
of  the  Custovis  Act  provides  a  means  of  deciding  disputes  as  to 
the  liability  of  goods  to  duty.  In  this  case  the  means  provided 
were  not  adopted,  but  the  goods  were  removed  in  face  of  the 
opposition  or  objection  of  the  Customs  Authorities,  and  if  the 
protection  claimed  is  not  valid  in  law,  the  penalty  has  been 
incurred. 

The  question  whether  the  goods  were  instrumental  in  carrying 
on  the  Government  of  the  State  was  faintly  suggested  at  the  bar, 
but  has  not  been  seriously  raised  in  this  case.  There  is  nothing 
in  the  case  stated  on  which  such  a  defence  could  be  rested.  The 
question  will,  however,  demand  close  consideration  in  connection 
with  the  case  of  The  Attorney -Oen^ral  of  New  South  Wales  v. 
The  Collector  of  Customs  (1),  on  which  judgment  stands  reserved. 

It  is  necessary  now  to  inquire  on  what  grounds  the  defendant 

(I)  Post. 
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defence.     They   are  two — I  think  in  eifect  only  one — namely, 

Thk  Kino    that  the  goods  were  the  King's  property,  and  that  the  Customs 

SvTTos  ^^^  ^^^®  °^^  ^^"^^  ^^^  Crown.  The  terms  "  the  King"  and  "  the 
Crown,"  are  of  course  used  respectively  to  denote  the  Executive 
Head  of  the  State.  The  first  proposition  was  based,  broadly,  on 
the  rule  of  construction  stated  by  Alderaoii  B.  in  Attorney  - 
Genti^al  v.  Donaldson  (1).  But  I  take  the  two  propositions — 
that  these  goods  were  not  subject  to  Customs  control  because  they 
were  the  King's  property,  and  that  the  Ciistoma  Act  does  not 
bind  the  Crown — as  invocations  of  one  and  the  same  principle 
with  a  difference  of  form.  To  say,  as  Alder  son  B.  said,  that  "  it 
is  inferred  pri7?Mi/aoi€  that  the  law  made  by  the  Crown,  with 
the  assent  of  Lords  and  Commons,  is  made  for  subjects  and  not 
for  the  Crown,"  is  only  to  say  in  other  words,  with  Story  J.  in 
United  States  v.  Hoar  (2),  that  it  appears  to  be  "a  safe  rule 
founded  on  the  principles  of  the  common  law  that  the  general 
words  of  a  Statute  ought  not  to  include  the  Government  unless 
that  construction  be  clear  and  indisputable  upon  the  text  of  the 
Act."  But,  indeed,  whether  the  matter  is  considered  from  the 
side  of  prerogative  or  from  that  of  statutory  construction  matters 
little,  since,  if  the  words  or  the  clear  inference  from  words 
show  that  the  Government  of  the  legislating  authority  was 
intended  to  be  included,  the  result  is  in  either  case  the  same, 
and  the  intention  of  the  legislature  will  prevail.  Let  us  turn 
then  to  the  Act  in  question  and  examine  a  few  of  its  pro- 
visions on  this  subject  of  Customs  control.  Sec.  30  provides  that 
"  Goods  shall  be  subject  to  the  control  of  the  Customs  .  .  . 
{a)  As  to  all  goods  imported — from  the  time  of  importation 
until  delivery  for  home  comsumption,"  &c.  By  sec.  31,  *'A11 
goods  on  board  any  ship  or  boat  from  parts  beyond  the  seas  shall 
also  be  subject  to  the  control  of  the  Customs  whilst  the  ship  or 
boat  is  within  the  limits  of  any  poit  in  Australia."  ("  Australia" 
includes  the  whole  of  the  Commonwealth,  see  Acta  Interpretation 
Act   1901,   sec.   17).     "The   control   of  the   Customs  especially 

m 

includes  the  right  of  the  Customs  to  examine  all  goods  subject  to 
such  control "  (sec.  32).     Is  it  possible  to  overrate  the  degree  of 

(1)  10  M.  &  VV.,  117,  at  p.  124.  (2)  2  Maron,  311. 
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confusion  and  inconvenience  that  would  result  to  the  administra-    H-  ^*  ^'  -^• 

•  •       •  1&08 

tion  of  the  Customs  over  this  Continent  and  Tasmania,  if  pro- 
visions such  as  these  were  not  of  general  application  ?  Is  it 
possible  to  suppose  that  the  intention  of  Parliament  was  to 
license  the  wholesale  importation  of  goods  by  States  the  sum 
of  whose  operations  extends  to  every  port  and  throughout  this 
vast  area ;  an  importation  unchecked  not  merely  in  extent,  not 
merely  in  respect  of  duties,  but  even  in  respect  of  the  most 
casual  inspection  ?  But  what  doubt  remains  when  we  look  at 
sec.  33  ?  "  No  goods  subject  to  the  control  of  the  Customs  shall 
be  moved  altered  or  interfered  with  except  by  authority  and  in 
accordance  with  this  Act."  Remembering  that  the  absence  of  all 
check  in  respect  of  duty  or  otherwise  would  enable  any  State 
(for  such  is  the  real  extent  of  the  authority  claimed)  to  be  its 
own  judge  of  what  and  how  much  it  will  import,  and  to  set  to 
such  importation  no  bounds  but  those  which  the  extent  of  its 
projects,  or  its  relations  with  the  Australian  Government,  might 
dictate ;  if  every  movement  or  treatment  of  every  part  of  the 
enormous  bulk  to  which  such  importations  would  soon  grow  is  to 
be  free  of  all  regulation  or  control  by  the  fiscal  authority  of  any 
port,  can  one  well  conceive  the  state  of  affairs  which  would 
speedily  arise  if  such  uncontrolled  importations  and  movements 
were  licensed  to  proceed  side  by  side  with  the  work  of  ordered 
administration  on  the  part  of  the  Customs  Department  ?  It  is 
not  possible  that  Parliament  has  given  its  sanction  to  a  state  of 
the  law  which,  once  it  reached  its  full  operation,  could  only  be 
productive  of  chaotic  conditions  and  ruined  revenue.  In  my 
opinion  the  Statute  excludes  the  supposition. 

But  happily  there  is  no  danger  of  such  results,  for  the  federal 
power  is  strong  to  avoid  them.  In  the  first  place  the  doctrines 
invoked  by  the  defendant  do  not  sustain  the  assumed  authority 
on  which  he  relies.  They  are  correctly  stated,  but  they  fail 
completely  in  their  application.  It  is  its  own  Executive  Govern- 
ment, in  this  case  that  of  the  Commonwealth,  that  the  Parliament 
is  deemed  not  to  include  by  general  words  "  unless  that  construc- 
tion be  clear  and  indisputable  upon  the  text  of  the  Act."  A  State 
Executive  cannot  claim  the  protection  of  the  doctrine  where  it  is 
not  the  King's  agent.     The   Federal   Executive   is   the   King's 
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H.  C.  OF  A.  only  agent  in  cases  where  the  fedei'al  power  is  exclusive.     When 
1908.        ^i^g^^  power  wholly  occupies  the  field,  as  in  the  case  of  the  control 

The  Kino  ^^  ^^^  Customs,  the  State  Governments  are  ex  necessitate  out  of 
that  field,  which  knows  as  occupants  one  Government  and  one 
people,  the  Australian  Government,  and  the  Australian  people 
who  give  it  life.  So  in  the  domain  of  exclusively  national  legis- 
lation there  is  no  room  for  State  Parliaments  or  Executives. 
They  have  great  powers,  which  this  Court  has  guarded,  and  will 
guard.  But  as  far  as  the  law  of  the  Constitution  is  concerned. 
State  Governments  are  supreme  in  their  sphere  and  powerless 
beyond  it.  And  this  is  also  true  of  the  Australian  Government 
in  its  turn.  In  a  note  to  the  case  of  Stockton  v.  Baltimore  and 
New  York  Railivay  rf*c.  Co.  (1),  a  very  instructive  case,  Dr.  Thayer^ 
Weld  Pi*ofessor  of  Law  at  Harvard  University,  a  high  authority, 
says  at  p.  2,068  of  his  dvses  on  Const  itutimial  Law,  in  relation  to 
the  power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  &c. : — "  We  think  that  the  power  of  Congress  is 
supreme  over  the  whole  subject,  unimpeded  and  unembarrassed  by 
State  lines  or  State  laws ;  that,  in  this  matter,  the  country  is  one. 
and  the  work  to  be  accomplished  is  national ;  and  that  State 
interests.  State  jealousies,  and  State  prejudices  do  not  require  to  be 
consulted.  In  matters  of  foreign  and  interstate  commerce  there 
are  no  States."  That  these  words  truly  express  the  nature  and 
extent  of  the  commerce  power,  as  interpreted  by  the  Supreme 
Court  of  the  United  States,  there  can  not  be  a  doubt  So  long  as 
the  legislative  exercise  of  the  power  is  kept  within  its  ambit, 
that  is,  so  long  as  the  federal  grantee  does  not  attempt  to 
regulate  the  purely  internal  and  domestic  commerce  of  a  State> 
such  exercise  and  its  executive  consequences  cannot  be  hindered 
or  nullified  in  any  part  by  any  legislative  or  executive  act  on  the 
part  of  a  State.  A  Statute  of  a  State — the  highest  exercise  of 
power  of  which  it  is  capable — would  be  void  so  far  as  it  pur- 
ported to  authorize  such  an  act ;  and  there  is  no  constitutional 
authority  in  the  Executive  of  the  State  to  do  that  which  no 
Statute  of  its  Parliament  could  make  lawful.  It  follows  that  in 
such  a  case  no  citizen  can  justify  uncjer  an  authority  purporting  to 
be  granted  him  by  a  State  Executive,  for  that  is  no  authority  at 

(1)  32  Fed.  Rep.,  9. 
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all.     Now,  the  case   against   interference   by  a   State  becomes   ^  C-  ^J  ^ 
stronger  when  the  subject  matter  is  the  control  of  the  Customs. 
The  power  of  the  Federal  Parliament  to  impose  duties  of  Customs 
did  not,  it  is  true,  become  exclusive  until  the  passage  of  the  first 
tariff  (sec.  90  of  the  Constitution).     But  the  collection  and  control 
of  Customs  duties  passed  to  the  Executive  Government  of  the 
Commonwealth  on  its  establishment  (sec.  86).     And,  subject  to 
the  Constitution,   the   Parliament  has  from  the  beginning  had 
exclusive  power  to  make  laws  with  respect  to  "  itatters  relating 
to  any    department  of  the  public  service  the  control  of  which  is 
by  this  Constitution  transferred  to  the  Executive  Government  of 
the  Commonwealth  "  (sec.  52  (ii.)  ).     It  is  this  power,  indeed,  that 
the  Parliament  exercised  when,  in  anticipation  of  the  tariff,  it 
passed  the  Customs  Act  1901  in  its  first  session,  and  in  the  Con- 
stitution I  find  nothing  that  limits  the  operation  of  that  Statute 
further  than  its  own  terms  disclose.      But  the  terms  which  are 
employed  in  sees.  62,   86  and  90  to   secure  the  constitutional 
powers  with  respect  to  the  Customs,  leave  no  doubt  of  their 
plenary  and  exclusive  character.     Hence  in  the  matter  of  the 
control  of  the  Customs  and  the  imposition  of  import  duties  it 
may  be  said  that  "  there  is  no  State  "  as  emphatically,  if  not 
more  so,  than   it  was   said  of   matters   of  foreign   and   inter- 
state commerce.     In   this   matter,  if   in   any,   "  the  country   is 
one,  and  the  work     ...     is  national,"   so  purely  national 
(using  the  word  in  the  limited  sense  properly  imposed  by  the 
Imperial   connection),  that   the   Constitution   has  made   it  the 
exclusive  concern  of  the  Federal  Parliament.     Bradley  J.,   in 
the  case  of  Robbins   v.   Shdly   County   Taxing  District  (1), 
said: — "It  seems  to  be  forgotten  in  argument  that  the  people 
of  this  country  are  citizens  of  the  United  States,  as  well  as  of 
the  individual  States,  and  that  they  have  some  rights  under  the 
Constitution  and  laws  of  the  former,  independent  of  the  latter, 
and  free  from  any  interference  or  restraint  from  them."     What 
Bradley  J.  said  of  the  citizens  of  the  United  States  is  equally 
true  of  the  people  of  Australia. 

In  my  view,  then,  the  answer  to  the  first  question  must  be  in  the 
affirmative,  but  with  strict  remembrance  that  in  exclusively  Com- 

(I)  120  U.S.  489,  at  p.  496. 


804 


HIGH  COURT 


[1908. 


H.  C.  OF  A.  monwealth  matters  there  are  not  seven  Executive  Governments, 

IrtAQ 

but  only  one,  that  of  the  Commonwealth  itself.  It  follows  that 
the  second  question  must  be  answered  in  the  affirmative,  and  the 
third  in  the  negative. 

Judgment  must  therefore  be  for  the  plaintiffs,  for  such  penalty 
as  may  now  be  fixed. 


The  King 

V. 

Sutton. 


Barton  J. 


O'Connor  J.  The  Customs  Act  1901  subjects  all  goods 
imported  into  Australia  to  Customs  control  from  the  time  of 
importation  until  an  entry  passed  in  the  proper  form  gives  the 
importer  authority  to  move  them,  and  the  passing  of  such  an 
entry  is  as  necessary  in  the  case  of  goods  duty  free  as  in  the  case 
of  those  liable  to  duty.  It  is  therefore  abundantly  clear  that,  if 
the  goods,  which  are  the  subject  of  this  action,  and  the  persons 
whose  conduct  is  complained  of,  are  subject  to  the  Customs  Act, 
there  can  be  no  answer  to  the  claim  for  penaltiea  The 
defendant,  however,  rests  his  defence  upon  the  legal  ground  raised 
by  tlie  special  case,  which  is  that  the  Crown,  as  representing  the 
community  of  New  South  Wales,  is  not  bound  by  the  Customs 
Act,  and  that  the  goods  are  its  property. 

The  whole  controversy  turns  upon  the  proper  interpretation  to 
be  placed  upon  the  Constitution  and  upon  the  Customs  Act. 
The  words  of  both  Acts  are  wide  enough  to  cover  the  facts  of  the 
case  and  must  be  held  to  cover  them  unless  for  some  reason  their 
meaning  is  to  be  restricted  so  as  not  to  apply  to  the  Crown  in  the 
sense  in  which  that  expression  is  used  in  the  case.  The  principle 
relied  on  is  entirely  one  of  construction. 

Before  considering  in  what  form  it  should  be  stated  and  in 
what  way  it  is  applicable  in  the  construction  of  the  two  Statutes 
I  have  mentioned,  it  is  necessary  to  advert  to  the  position  of  the 
Kin  or  as  executive  head  of  each  of  the  States  and  of  the  Common- 
wealth  respectively.  For  some  purposes  the  King,  as  represent- 
ing the  executive  power  of  the  Empire,  is  the  same  juristic  person 
throughout  the  whole  of  his  Dominions.  The  enlistment  and 
control  of  his  army  is  one  of  those  purposes,  as  was  held  in 
Williams  v.  Howavth  (1).  But,  except  for  those  purposes,  he  is 
not    the   same    juristic    person   throughout    the   whole   of   his 

(1)  (1905)  A.C.,  651. 


O'Connor  J. 


5  O.L.R.]  OF  AUSTRALIA.  805 

Dominiona  In  the  case  of  the  Municipal  Council  of  Sydney  H.  0.  of  A. 
V.  The  Commonwealth  (1)  it  became  necessary  to  consider  the 
matter,  and  tlie  following  statement  of  the  Chief  Justice,  concurred  thb  King 
in  as  it  was  by  Mr.  Justice  Barton  and  myself,  represents  the  sutton 
opinion  of  the  Court.  "  It  is  manifest  from  the  whole  scope  of 
the  Constitution  that,  just  as  the  Commonwealth  and  State  are 
regarded  as  distinct  and  separate  sovereign  bodies,  with  sovereign 
powers  limited  only  by  the  ambit  of  their  authority  under  the 
Constitution,  so  the  Crown,  as  representing  those  several  bodies, 
is  to  be  regarded  not  as  one,  but  as  several  juristic  persons,  to  use 
a  phrase  which  well  expresses  the  idea.  No  better  illustration 
can  be  given  than  is  afforded  by  the  lands  now  sought  to  be  rated, 
wliich,  having  originally  been  *  property  of  the  State,'  i.e,  lands 
of  the  Crown  in  New  South  Wales,  have  become  '  vested  in  the 
Commonwealth,'  i.e.  vested  in  the  Crown  in  right  of  the  Common- 
wealth." 

The  King's  representative  in  the  Commonwealth  and  in  each 
of  the  States  cannot,  as  was  pointed  out  in  Musgrave  v.  Pulido 
(2),  be  regarded  as  Viceroy,  or  as  possessing  sovereign  power. 
His  powers  are  limited  by  his  instructions  and  are  also  necessarily 
limited  by  the  Constitution  of  the  State  or  the  Commonwealth 
as  the  case  may  be.  In  anything  outside  the  exercise  of  the 
powers  so  limited  he  is  in  law  no  more  than  an  individual  subject 
of  the  King.  A  Federal  Constitution  in  its  very  nature  pre- 
supposes the  separate  and  independent  existence  of  the  King  as 
representing  the  community  in  each  State  and  in  the  Common- 
wealth respectively,  the  King  in  that  representative  capacity  as 
head  of  the  Executive  being  in  a  position  in  each  case  to  assert 
and  maintain  the  rights  of  the  political  entity  he  represents. 

Now,  the  rule  of  construction  upon  which  the  defendant 
relies  was  fully  considered  in  Roberts  v.  Aheim  (3),  and  I  take  it 
that  the  statement  of  the  principle  contained  in  the  judgment  in 
that  case  is  that  which  must  now  be  adopted  by  the  Court : — 

"  It  is  a  general  rule  that  the  Crown  is  not  bound  by  a  Statute 
unless  it  appears  on  the  face  of  the  Statute  that  it  was  intended 
that  the  Crown  should  be  bound  by  it.     This  rule  has  commonly 

(1)  1  C.L.R.,  208,  at  p.  231.  (2)  5  App.  Cas.,  102,  at  p.  111. 

(3)  1  C.L.R,406,  at  p.  417. 
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H.  C.  OF*  A.  been  based  on  the  Royal  prerogative.     Perhaps,  however,  having 
regard  to  modem  developments  of  constitutional  law,  a  more 

Thk  King  satisfactory  basis  is  to  be  found  in  the  words  of  Alderson  B., 
Sdtton  delivering  the  judgment  of  the  Court  of  Exchequer  in  Attorney- 
General  V.  Donaldson  (1):  '  it  is  a  well  established  rule,  generally 
speaking,  in  the  construction  of  Acts  of  Parliament  that  the 
King  is  not  included  unless  there  be  words  to  that  effect ;  for  it 
is  inferred  primd  facie  that  the  law  made  by  the  Crown  with 
the  assent  of  Lords  and  Commons  is  made  for  subjects  and  not 
for  the  Crown/  The  modem  sense  of  the  rule,  at  any  rate,  is 
that  the  Executive  Government  of  the  State  is  not  bound  by 
Statute  unless  that  intention  is  apparent.  The  doctrine  is  well 
settled  in  this  sense  in  the  United  States  of  America.  In  the 
language  of  Story  J. :  *  Where  the  Government  is  not  expressly 
or  by  necessary  implication  included,  it  ought  to  be  clear  from 
the  nature  of  the  mischief  to  be  redressed,  or  the  language  used, 
that  the  Government  itself  was  in  contemplation  of  the  legis- 
lature, before  a  Court  of  law  would  be  authorized  to  put  such 
a  construction  upon  any  Statute.  In  general.  Acts  of  the 
legislature  are  meant  to  regulate  and  direct  the  acts  and  rights 
of  citizens,  and  in  most  cases  the  meaning  applicable  to  them 
applies  with  very  different  and  often  contrary  force  to  the 
Government  itself.  It  appears  to  me,  therefore,  to  be  a  safe  rule 
founded  on  the  principles  of  the  common  law  that  the  general 
words  of  a  Statute  ought  not  to  include  the  Government  unless 
that  construction  be  clear  and  indisputable  upon  the  text  of  the 
Act  * :   United  States  v.  Hoar  (2)." 

Such  being  the  principle  upon  which  the  rule  of  construction 
rests,  it  is  obviously  applicable  only  in  the  determination  of  the 
question  whether  the  King,  as  representing  the  community 
whose  legislation  is  under  consideration,  is  or  is  not  bound  by 
enactment.  It  cannot  be  applied  to  determine  whether  the 
enactment  binds  the  King  as  representing  some  other  community. 
It  is  applicable  in  the  inquiry  whether  a  Commonwealth  Act 
binds  the  King  as  representing  the  Commonwealth.  But  where 
the  inquiry  is  whether  the  Commonwealth  Act  binds  the  King 
as  representing  one  of  the  States  it  can  have  no  relevancy. 

(1)  10  M.  &  W.,  117,  at  p.  124.  (2)  2  Mason  (U.S.  Circuit  Court),  3J1. 
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Coming  now  to  the  application  of  tlie  principle  of  construe-   ^-  ^-  ®^  ^ 


tion  to  the  enactments  in  question,  it  would  follow  that,  although 
that  principle  may  be  used  to  ascertain  whether  the  King,  as 
i-epresenting  the  Commonwealth,  is  bound  by  the  Customs  Act,  it 
cannot  be  used  in  the  inquiry  whether  the  King,  as  representing 
the  community  of  New  South  Wales,  is  bound  by  the 
Constitution  or  by  the  Customs  Act.  In  such  a  case  the 
obligation  of  the  Crown  as  representing  the  community  of  New 
South  Wales  to  obey  the  Constitution  and  laws,  such  as  the 
Customs  Act  passed  under  its  authority,  depends  upon  entirely 
different  considerations. 

It  is,  of  course,  conceded  that  the  British  Parliament  in  enacting 
the  Constitution  could  confer  on  the  Commonwealth  the  power 
of  controlling  the  State  Executives,  and  therefore  the  King  as 
representing  the  community  in  any  State,  and  it  is  beyond 
question  that  that  power  has  been  conferred  in  cases  where  the 
limitation  of  State  powers  is  necessary  for  the  effective  exercise 
of  Commonwealth  powers.  The  main  purpose  of  the  Constitution 
is  the  distribution  between  the  Commonwealth  and  the  States  of 
all  the  governmental  powers  of  the  people  of  Australia.  The 
States,  in  the  exercise  of  the  powers  exclusively  reserved  to  them, 
are  confined  as  before  Federation  within  the  jurisdiction  of  their 
territorial  limits.  But  in  the  exercise  of  the  exclusive  powers  of 
the  Commonwealth,  State  boundaries  disappear,  and  the  whole  of 
Australia  becomes  one  territory.  The  laws  of  the  Common- 
wealth are,  to  use  the  words  of  sec.  V.  of  the  covering  clauses  pf 
the  Constitution, "  binding  on  the  Courts,  Judges,  and  people  of 
every  State,  and  of  every  part  of  the  Commonwealth,  notwith- 
standing anything  in  the  laws  of  any  State."  Such  laws  have 
operation  on  all  Australian  citizens  irrespective  of  their  division 
into  State  communities,  and  any  Commonwealth  law  may  also 
expressly  bind  or  except  from  its  operation  States  or  Executive 
Governments  of  States.  In  determining,  therefore,  whether  the 
King,  as  representing  the  community  of  a  State,  is  bound  by  a 
Commonwealth  law,  the  only  questions  that  can  arise  are  whether 
its  language  includes  the  subject  matter  in  question,  whether  the 
law  is  within  the  powers  of  the  Commonwealth,  and  whether  it 
has  excepts  the  King  as  representing  the  community  of  the 
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H.  C.  OF  A.  State,  State  itself,  the   State   Executive,  or   the  goods  of  the 
State  from  its  operation. 

The  King  Coming  now  to  the  Commonwealth  law  under  consideration,  it 
Sutton  ^^^  ^^^  ^  ^^  exercise  of  the  power  to  regulate  commerce,  but  it 
is  primarily  an  exercise  of  the  exclusive  power  of  the  Common- 
wealth to  impose  duties  of  Customs  and  Excise.  Neither  the 
King,  as  representing  the  community  in  each  State,  nor  the  State 
Elxecutives  have  been  excepted  from  its  provisions — on  tlie 
contrary  it  is  plain  that  the  effective  operation  of  the  Act  would 
be  impossible  if  the  exemption  now  claimed  w^ere  allowed.  In 
my  opinion,  the  goods  of  the  State  of  New  South  Wales  are  under 
the  Customs  Act  in  the  same  position  as  the  goods  of  any  citizen 
of  New  South  Wales,  and  the  individuals  constituting  the 
executive  authority  of  New  South  Wales  are  under  that  Act  in 
the  same  position  as  any  other  individuals  in  New  South  Wales, 
and  equally  bound  to  obey  the  provisions  of  the  Customs  laws. 

For  these  reasons  I  am  of  opinion  that  the  legal  ground  of 
defence  set  up  by  the  State  of  New  South  Wales  must  fail,  and 
the  questions  put  in  the  case  must  be  answered  in  favour  of  the 
plaintiffs. 

Isaacs  J.  No  question  of  taxation  is  raised  in  this  case.  It 
was  assumed  that  wire  netting  was  free  from  Customs  duty,  and 
strictly  speaking  the  only  point  for  decision  is  as  to  the  legality 
of  the  forcible  seizure  of  the  wire  by  the  defendant.  The 
following  case  (1),  however,  fully  raises  for  judicial  determination 
larger  questions  argued  in  both,  and  consequently  it  will  be  con- 
venient to  consider  them  at  once  so  far  as  they  are  common  to 
both  cases.  I  leave  out  of  consideration  in  this  judgment  the 
force  and  effect  of  sec.  114  of  the  Constitution.  Apart,  then,  from 
that  section,  the  issue  is  clear  cut ;  whether  the  States  can  import 
into  Australia  any  goods  they  desire,  of  whatsoever  nature  and 
condition,  free  from  the  operation  of  the  Commonwealth  laws,  and 
free  from  any  Commonwealth  supervision  or  examination ;  or,  if 
that  proposition  be  not  universally  true,  then  with  this  limitation 
only,  that  the  goods  must  be  intended  for  utilization  in  some 
governmental  function.  When  the  power  of  legislation  with 
respect  to  trade  and  commerce  with  foreign  countries  was  granted 

(I)  1  Po9t,  p.  818. 
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to  the  Commonwealth,  it  was  a  surrender,  not  partial,  but  com 
plete,  of  the  supreme  authority  to  control  the  introduction  into 
Australia  of  goods  from  abroad.  How  far  any  specified  articles  of 
merchandise  might  be  the  subject  of  that  trade  and  commerce  and 
intermingled  with  the  common  stock  of  property  in  the  Common- 
wealth was  not  to  be  dependent  on  the  single  will  of  any  State, 
nor  on  the  separately  declared  will  of  all  the  States,  but  was  to 
be  determinable  by  the  united  action  of  the  whole  Commonwealth 
speaking  for  all  the  people,  regarded  as  one  community  undivided 
by  State  lines.  The  grant  of  the  trade  and  commerce  power  was 
not  intended  to  be  illusory ;  but  if  the  States  had  the  rights  con- 
tended for  of  bringing  in  whatsoever  goods  they  please,  even  in 
antagonism  to  Commonwealth  regulation  of  the  subject,  the 
grant  would  be  altogether  illusory.  By  sec.  92,  inter-state  trade 
is  declared  to  be  absolutely  free,  and  foreign  goods  once  incor- 
porated into  the  common  stock  are  subject  only  to  State  regula- 
tion of  trade,  and  consequently  any  federal  regulation  of  foreign 
commerce  would  be  nugatory  if  by  means  of  State  agency 
merchants  could  evade  or  overcome  it.  On  the  plea  that  the 
goods  were  the  King's  property,  the  whole  power  of  the  trade  and 
commerce  clause  could  be  rendered  futile,  and  in  this  simple 
fashion  one  of  the  prime  easentials  of  the  federal  system  could  be 
nullified.  A  construction  of  the  Constitution  leading  to  so  absurd 
and  destructive  a  result  is  impossible  of  acceptance. 

The  argument  is  rested  on  the  doctrine  that  the  King  is  not 
bound  by  a  Statute  unless  referred  to  expressly  or  by  necessary 
implication.  So  far  as  this  argument  is  addressed  to  the  Con- 
stitution, the  instant  answer  is  that  the  very  essence  of  that 
instrument  is  to  bind  the  Crown.  True,  in  a  sense,  the  Crown  is 
one  and  indivisible  throughout  the  Empire,  but  its  power  is  not 
one  and  indivisible:  it  acts  by  different  agents  with  varying 
authority  in  different  localities  or  for  different  purposes  in  the 
same  locality.  The  Constitution  redistributed  the  Royal  power 
over  the  territory  of  Australia.  Formerly,  and  subject  only  in 
the  last  resort  to  the  will  of  the  Imperial  Parliament,  the 
Sovereign  exerted  his  authority  over  his  subjects  in  each  sepa- 
rate Colony  solely  by  his  local  representatives  and  advisers 
there,  and  with  regard  to  all  matters  of  legislative  and  executive 
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H.  C.  OF  A.  control.     The  distribution  of  power  effected  by  the  Constitution 

has  produced  this  change  in  the  position  of  the  King :  that  his 

The  Kixa    sovereign  power  is  no  longer  exercised  by  means  of  those  repre- 

ScTTON       sentatives  und  advisers  over  so  large  a  field  of  subject  matters  or, 

in  some  cases,  with  the  same  finality.    His  Commonwealth  repre- 

IflBBCS  J 

sentatives  and  advisers  in  all  matters  committed  to  them  are  now 
either  the  exclusive  or  the  dominant  depositaries  of  the  Royal 
authority.  Trade  and  commerce  with  foreign  countries  is  one  of 
those  matters.  Customs  taxation  is  another.  The  States  are 
still  His  Majesty's  agents — so  far,  for  instance,  as  the  general 
construction  and  management  of  railways  are  concerned,  and  for 
the  purpose  of  acquiring  the  ownership  of  property  destined  for 
use  in  connection  with  the  railways  in  their  respective  terri- 
tories— but  they  are  not  his  agents  to  exercise  his  sovereign 
jurisdiction  with  regard  to  the  introduction  of  articles  of  com- 
merce into  this  continent  contrary  to  the  declared  will  of  the 
Federal  Parliament.  That  would  be  in  plain  repugnance  to  the 
supremacy  of  Commonwealth  law  expressly  established  by  the 
Constitution.  If  the  Commonwealth  Parliament  cannot  bind 
the  King  at  all  because  the  Constitution  gives  it  no  power  to  do 
so,  that  inability  on  the  part  of  the  Parliament  must  exist  with 
respect  to  the  Sovereign  as  the  head  of  every  part  of  his 
Dominions  alike.  Under  cover  of  this  immunity — and  learned 
counsel  avowedly  pressed  the  matter  so  far — the  Governments  of 
Canada,  Jamaica,  India,  or  Hong  Kong  could  equally  compel  the 
Commonwealth  to  receive  their  property  in  opposition  to  its  own 
laws  because  His  Majesty  is  in  law  the  owner,  and  once  the 
goods  come  within  the  territory  as  part  of  the  common  stock, 
federal  regulation  of  trade  does  not  exist.  The  contention  must 
logically  carry  with  it  the  power  of  every  State  Government  to 
introduce  labour  for  its  public  works,  from  any  country,  of  any 
description,  and  in  any  quantity,  and  in  derogation  of  whatever 
prohibition  upon  the  entrance  of  undesirable  immigrants  the 
Federal  Parliament  might  think  fit  to  adopt,  for  the  argument  if 
valid  cannot  stop  at  any  class  of  Statute.  A  State  might  at  any 
moment  deem  it  advantageous  to  adopt  an  internal  policy  that 
would  involve  utter  conflict  between  its  ideas  of  public  welfare 
and  those  declared  by  the  Commonwealth  Parliament,  and  if  this 
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open  for  the  State  to  disregard  every  federal  law  upon  the  sub-       ^ '^ 

ject  of  foreign  trade   and  commerce,  immigration,  and  almost    xhb  Kino 
every  other  subject  enumerated  in  the  Constitution,  and  so  make     s,toton 
that  document  practically  worthless  as  an  instrument  of  govern- 
ment, and  reduce  federation  to  a  shadow. 

The  modified  contention  alternatively  presented  is  said  to  be 
involved  in  previous  decisions  of  this  Court  that  Commonwealth 
law  is  incapable  of  impeding  State  instrumentalities,  or,  in  other 
words,  the  means  employed  by  the  State  to  carry  out  its  govern- 
mental functions.  In  this  argument  a  distinction  is  made 
between  sovereignty  and  trading,  and  reference  was  made  to 
SoxUh  Carolina  v.  United  States  (1).  A  possible  distinction 
between  the  King  as  a  Sovereign  and  as  a  trader  was  adverted 
to  by  Lord  StoweU  in  the  case  of  The  Sxoift  (2).  But  no  decision 
to  be  found  anywhere  carries  with  it  such  a  position  as  the  defend- 
ant here  contends  for.  The  governmental  authority  of  the  State 
is  limited  to  its  own  territoiy,  and  this  branch  of  the  argument 
is  therefore  answered  by  the  fact  of  the  fundamental  difference 
between  exercising  sovereign  power  over  property  within  the 
territorial  limits,  and  insisting  upon  a  right  to  bring  property 
there  from  abroad,  notwithstanding  the  prohibition  by  a  lawful 
authority  declared  by  the  paramount  law  of  the  Empire  to  be  in 
that  regard  supreme.  I  am,  therefore,  unable  to  agree  with  the 
contention  that  the  Constitution  leaves  the  Commonwealth 
powerless  as  against  the  States  to  regulate  foreign  trade  and 
commerce  ;  or  phrasing  it  differently,  that  the  King,  as  represent- 
ing the  Executive  of  the  States,  was  not  intended  to  be  affected 
by  the  transference  or  creation  of  the  powers  enumerated  in  the 
Constitution ;  and  I  entertain  no  doubt  that  the  Federal  Parlia- 
ment is  authorized  by  appropriate  legislation  to  prohibit  the 
importation  of  goods  by  the  State  Governments. 

This,  however,  does  not  conclude  the  controversy.  The  defend- 
ant took  up  the  further  position,  that,  assuming  the  power  to 
control  State  importation,  the  Parliament  had  not  exercised  it, 
because,  on  the  proper  construction  of  the  Guatcmia  Act  itself 
according  to  acknowledged  canons,  the  King  is  not  bound.     So 

(1)  199  U.S.,  437.  (2)  1  Dods.,  320,  at  p.  339. 
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^^ \       that  the  defendant,  without  entry  made  or  tendered,  seized  the 

The  King    goods  vi  et  armia  while  in  tlie  control  of  the  Customs  within  the 
SuwN.      "leaning  of  the  Act 

It  would  be  sufficient  to  say  that,  whether  or  not  the  general 
provisions   of  the  Statute  as  to  prohibition  and  taxation  were 
intended  to  apply  to  goods  of  the  State  or  to  goods  intended 
for  governmental  use,  the  Commonwealth  must  at  least  have 
control   of  goods   imported   to   the   extent  of  ascertaining  the 
ownership  or  the  purpose  of  importation,  and  to  test  the  assertion 
of  the  person  actually  introducing  them  into  the  country.    Once 
that  position  is  reached,  it  would  obviously  reduce  the  public 
administration  of  the  Customs  law  to   a  chaotic  condition  if 
individual  importers  could  under  any  pretence  whatever  legiti- 
mately use  physical  force  in  asserting  their  claims  of  unlawful 
detention,  leaving  the  officers  of  the  Crown  no  alternative  but 
either  to  submit,  which  would  be  equivalent  to  the  abandonment 
of  all  government,  or  else  to  employ  countervailing  force  in  order 
to  overcome  resistance.     Still  more  serious  would  it  be  and  more 
destructive  of  public  peace  and  order  if  States,  attempting  as  in 
this  case  to  clothe  their  action  with  outward  but  futile  forms  of 
lawful  authority,  were  permitted  to  enter  into  open  conflict  with 
the  executive  officers  of  the  Commonwealth  in  the  bond  fide 
discharge  of  their  ordinary  functions.     If  the  rights  of  States  or 
individuals  are  infringed,  the  Constitution  has  provided  a  method 
of  redress,  and  any  other  would  inaugurate  a  reign  of  disorder. 
Such  a  state  of  affairs  as  would  justify  the  defendant's  action  is 
entirely  outside  the  limits  of  legal  contemplation,  and  can  form 
no  basis  of  argument  in  a  Court  of  law.    Even  on  the  assumption, 
therefore,  that  the  State  had  a  right  to  demand  possession  of  the 
goods  without  payment  of  duty,  and  that  this  right  was  wrong- 
fully denied  by  a  refusal  to  restore  possession,  it  was  still  a 
wrongful  step  in  forcibly  seizing  them  from  the  Customs,  and  the 
plaintiffs  would  be  entitled  to  judgment.     But,  as  I  have  said,  the 
broader  question  is  involved  in  this  and  the  next  case  taken 
together  as  to  whether  the  State  is  bound  by  the  terms  of  the 
Custc/tns  Act  1901.     The  liability  of  the  State  to  taxation  may 
depend   ultimately   upon   quite    another    consideration,  but  to 
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determine  the  applicability  of  this  Act  as  such  to  the  Crown  I  H.  C.  of  a. 
propose  to  regard  it  from  the  standpoint  of  dutiability  as  well  as 
prohibition.  Prohibition  of  imports  is  enacted  in  sees.  50  to  57  The  Kino 
inclusive.  The  prohibition  is  perfectly  general.  It  is  immaterial  guiSoN 
to  whom  the  goods  belong.  The  goods  themselves  are  prohibited 
imports.  I  need  not  repeat  what  I  have  already  said  as  to  the 
impossibility  of  maintaining  this  prohibition  with  any  effect  if 
six  entrances  are  provided  whereby  free  and  unchecked  access  is 
permissible.  This  clearly  could  not  have  been  the  intention  of 
the  legislature.  Nevertheless,  says  the  defendant,  however  un- 
reasonable it  may  be,  however  inconvenient  it  may  prove,  the 
Parliament  has  omitted  technically  to  close  up  those  entrances 
by  express  or  necessarily  implied  references  to  the  State  Govern- 
ments, and  so  they  exist  in  law.  I  reserve  my  opinion  as  to 
whether  this  objection  may  not  receive  an  equally  technical 
answer  by  the  combined  effect  of  the  Acta  Interpretation  Act 
1901,  sees.  2  and  32,  aided  by  the  Magdalen  College  Case  (1).  I 
do  not  enter  upon  that  question  because  the  question  maj^  be 
resolved  by  recourse  to  more  enlarged  principles. 

In  The  Municipal  Council  of  Sydney  v.  The  Commonwealth 
(2)  the  learned  Chief  Justice  said : — "  It  is  manifest  from  the 
whole  scope  of  the  Constitution  that,  just  as  the  Commonwealth 
and  States  are  regarded  as  distinct  and  separate  sovereign  bodies, 
with  sovereign  powers  limited  only  by  the  ambit  of  their  authority 
under  the  Constitution,  so  the  Crown,  as  representing  these  bodies, 
is  to  be  regarded  not  as  one,  but  as  several  juristic  persons,  to  use 
a  phrase  which  well  expresses  the  idea." 

I  agree  with  those  observations,  which  must  govern,  not  only  the 
construction  of  the  Constitution  itself,  but  also  the  laws  made  under 
it.  The  Constitution,  in  apportioning  and  distributing  political 
powers,  rights  and  duties,  between  Commonwealth  and  States, 
regards  them  as  distinct  and  separate  organisms  for  their  several 
functions.  This  was  necessary  to  the  scheme  of  government  it 
introduced,  for  operating  as  these  several  authorities  do,  at  the 
same  time,  on  the  same  territory,  the  same  persons,  and  the  same 
property,  any  other  conception  would  produce  confusion.  No 
doctrine  of  law,  however  applicable  to  the  purely  unitary  form  of 

(1)  11  Rep.,  66.  (2)  1  C.L.R.,  208,  at  p.  231. 
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SuOTON  '^y  theory,  therefore,  is  inadmissible  which  would  permit  the 

the  States,  merely  because  allegiance  is  owed  to  the  same  Crown, 
to  claim  entire  exemption  from  the  general  operation  of  a  federal 
law,  regulating  a  matter  of  national  concern,  and  made  by  virtue 
of  a  granted  power  of  such  a  nature  that  the  exemption  would 
or  might  either  utterly  frustrate  the  legislation  or  render  it 
practically  ineffective. 

The  regulation  of  foreign  trade  and  commerce  and  the 
imposition  of  Customs  duties  are  necessarily  powers  of  that 
character. 

In  Peiisacola  Telegraph  Go.  v.  Western  Union  Telegraph  Co. 
(1),  Waite  C.J.  in  words  singularly  appropriate  to  the  present 
occasion  said  of  the  Government  of  the  United  States: — ^**It 
legislates  for  the  whole  nation,  and  is  not  embarrassed  by  State 
lines.  Its  peculiar  duty  is  to  protect  one  part  of  the  country 
from  the  encroachments  by  another  upon  the  national  rights 
which  belong  to  all." 

If,  then,  State  lines  are  not  to  be  observed  in  the  field  of 
national  regulation  of  external  trade  and  commerce  and  duties  of 
Customs,  there  can  be  no  room  for  the  contention  that  the  Crown, 
as  representing  the  States,  is  not  bound  without  express  words  or 
necessary  implication,  and  the  argument  must  consequently  fail 
through  its  want  of  relevancy. 

For  these  reasons  the  acts  of  the  defendant  were,  in  my 
opinion,  contrary  to  the  law,  and  he  is  liable  to  the  penalty 
imposed  by  the  Customs  Acts. 

HiGGiNS  J.  It  is  unquestionable  that,  if  this  wire  netting  had 
belonged  to  a  private  person,  it  was  subject  to  the  control  of  the 
Customs,  and  that  the  defendant  was  liable  to  a  penalty  for 
removing  it  without  passing  a  Customs  entry,  even  if  it  was  free 
from  duty :  Customs  Act  1901,  sees.  30,  33,  36.  The  defendant's 
counsel  have  wisely  refrained  from  pressing  the  untenable  point 
which  was  sufijgested  in  the  case — that  the  wire  netting  was  no 

(1)  96  U.S.,  1,  at  p.  10. 
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longer  in  the  control  of  the  Customs  after  it  had  been  placed  on    R-  C.  of  A. 

1008 

land  vested  in  the  Commissioner  for  Railways. 

The  question  is,  does  the  fact  that  the  goods  were  removed  by 
the  order  of  the  Governor  of  New  South  Wales  in  Council  justify 
the  removal  ?  It  is  urged  for  the  defendant  that  the  Citstonia  Act 
does  not  mention  the  King;  that  the  King  cannot  be  bound 
except  by  express  words  or  by  necessary  implication ;  that  even 
if  the  Commonwealth  Parliament  could  by  express  words  bind  the 
King,  it  has  not  done  so  by  the  Customs  Act  1901;  and  that 
therefore  the  State  Government,  as  the  King  s  agent,  can  ignore 
all  the  provisions  of  the  Cuatoma  Act,  can  take  goods  without 
passing  an  entry,  without  even  giving  the  Customs  officials  an 
opportunity  of  examining  into  the  facts,  and  of  ascertaining 
whether  the  goods  are  dutiable  or  not. 

The  goods  in  this  case  are  in  fact  dutiable  if  imported  by  pri- 
vate persons;  but  for  the  purpose  of  dealing  with  the  precise 
difficulty  submitted  in  this  special  case,  freed  from  other  con- 
siderations, I  shall  assume  that  they  are  not  dutiable.  It  would, 
indeed,  be  an  extraordinary  result  if  a  lighter  may  take  goods  from 
a  ship  before  it  comes  to  the  wharf,  giving  the  Customs  officials 
no  information,  leaving  them  in  the  dark  as  to  the  facts,  and  with- 
out any  materials  wherewith  to  decide  whether  the  goods  are 
liable  to  duty,  or  are  prohibited  as  noxious  to  health  or  to  morals, 
or  as  being  made  by  prison  labour,  or  even  to  decide  whether 
they  belong  to  the  State.  For  ordinary  imports  the  Customs 
officials  have  full  power  of  examination  (sees.  32,  49,  186),  and  of 
interrogation  (sees.  234,  274).  If  the  defendant  is  right,  the  State 
Government  can  loftily  ignore  a  prohibition  or  regulation  of  the 
importation  of  opium,  of  Kanakas,  of  goods  or  persons  from  an 
infected  port;  and  the  powers  of  the  Commonwealth  Parliament, 
designed  for  the  good  of  the  people  of  Australia,  will  be  rendered 
futile  and  illusory.  According  to  the  argument  for  the  defendant, 
if  the  Canadian  Government  or  the  New  Zealand  Government 
claim  an  exemption  from  Customs  entry  and  from  examination, 
as  to  goods  belonging  to  it  and  sent  to  Australia,  the  claim  should 
be  allowed;  for  the  goods  are  in  law  the  King's  goods.  Moreover, 
if  New  South  Wales  imported  goods  to  be  landed  in  Adelaide,  in 
another  State, — say,  for  a  Broken  Hill  railway — the  goods  must 
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as  admitted  in  the  argument — be  landed  without  entry  and 
without  inspection. 

Now,  what  are  the  limits  to  the  doctrine  by  virtue  of  which 
the  State  Government  claims  a  right  to  ignore  the  Customs 
machinery  ?  The  King,  it  is  said,  is  not  to  be  treated  as  bound 
unless  the  Statute  says  so,  expressly  or  by  necessary  implication. 
But  the  State  Government  is  not  the  King ;  nor  is  it  an  agent 
of  the  King  so  far  as  regards  the  function  of  regulating  trade 
and  commerce  with  other  countries.  The  State  Government  is 
an  agent  of  limited  powers ;  the  Commonwealth  Government  is 
also  an  agent  of  limited  powers ;  and  the  question  here  is,  not  as 
between  the  King  and  any  of  his  subjects,  but  between  two 
agents  of  the  King.  One  agent — the  Commonwealth  Parliament 
— has  the  exclusive  power  of  regulating  importation  and  of 
imposing  Customs  taxation ;  the  other  agent — the  State  Parlia- 
ment or  the  State  Government — has  nothing  to  do  with  these 
subjects.  The  State  does  not  enjoy  the  benefit  of  the  King's 
prerogative  rights  except  as  to  matters  to  which  its  agency 
extends ;  just  as  the  Governor  of  a  State  is  not  protected  as 
to  matters  beyond  the  authority  confided  to  him:  Musgrave  v. 
Pulido  (1).  Even  if  the  State  Parliament  passed  a  law  on  the 
subject  of  importation,  it  would  be  void ;  and  even  if  it  passed  a 
law  on  some  subject  properly  pertaining  to  the  State — such  as 
the  State  railways — that  law  is  invalid  in  so  far  as  it  is  incon- 
sistent with  the  laws  of  the  Commonwealth  as  to  Customs ;  for 
the  Commonwealth  law  is  paramount  (Constitution,  sec.  109). 
Moreover,  the  King  is  at  the  back  of  the  Commonwealth  as  well 
as  at  the  back  of  each  State;  and  His  Majesty  is  as  much 
interested  in  the  due  execution  of  the  powers  of  the  Common- 
wealth, so  that  he  may  get  revenue  for  Commonwealth  purposes, 
as  he  is  in  the  due  execution  of  the  powers  of  the  State  for  the 
purposes  of  the  administration  of  the  railways  and  the  lands  of 
New  South  Wales.  No  English  case  has  been  cited  to  us,  or  is 
to  me  conceivable,  in  which  this  doctrine,  as  to  the  implied 
exception  of  the  King's  property  and  agencies,  has  been  applied 
as  between  one  agent  of  the  King  and  another  agent  of  the 
King,  each  of  whom  has  a  separate  power  for  separate  purposes 

(1)  5  App.  Cas.,  102,  at  p.  111. 
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of  the  King.  The  case  is  quite  different  when  (a)  the  same  H.  C.  of  a. 
Royal  purse  would  take  money  for  taxation  as  would  pay,  or 
when  (6)  the  contest  is  between  the  King  and  his  subjects.  The 
doctrine  is  a  mere  rule  of  construction,  and  as  such  it  gives  way 
to  necessary  intendment.  A  local  authority  is  in  the  same 
position  as  a  subject  for  the  purposes  of  the  doctrine ;  for  the 
moneys  collected  by  the  local  authority  are  not  to  be  spent  by 
the  King:  Weymouth,  Mayor  of  v.  Nugent  (1).  The  King  is 
entitled  to  take  the  benefit  of  Statutes  which  do  not  name  him, 
if  they  are  for  his  advantage,  or  for  the  public  benefit ;  and  the 
Commonwealth  is  entitled  to  the  benefit  of  this  principle,  as 
much  as  the  State  Government  is  to  the  benefit  of  the  converse 
principle,  as  to  the  burden  of  a  Statute.  The  defendant  argues 
as  if  the  King  were  behind  the  State  only,  and  not  behind  the 
Commonwealth — as  if  he  were  the  King  of  the  State  and  not 
of  the  Commonwealth.  The  case  of  R.  v.  Wright  (2)  shows 
sufficiently  that,  where  the  King's  interest  is  as  much  on  one  side 
as  on  the  other,  the  maxim  of  construction  pressed  on  us  for  the 
defendant  does  not  apply.  It  seems  to  me  to  be  also  correct  to 
say  that  the  doctrine  of  construction  applies  to  the  Government 
of  the  State  in  State  Acts,  to  the  Government  of  the  Common- 
wealth in  Federal  Acts.  In  other  words,  the  Crown  to  be  con- 
sidered in  applying  the  doctrine  to  a  CvLstoina  Act  is  the  Crown 
of  the  Commonwealth — the  separate  "  juristic  person  "  referred 
to  in  Municipal  Council  of  Sydney  v.  The  Commonwealth  (3). 
To  my  mind,  indeed,  if  sees.  106-109  of  the  Constitution  be 
rightly  considered,  most  of  the  difficulties  as  to  the  conflict  of 
powers  will  vanish.  The  States'  laws,  and  the  States*  powers 
to  make  laws,  are  all  "subject  to  the  Constitution";  and  the 
Commonwealth  laws  made  under  the  Constitution  override  an}"^ 
conflicting  State  laws  made  within  the  States'  powers ;  and,  so 
far  as  regards  Customs  machinery  provided  by  the  Common- 
wealth Parliament,  the  State  officials  must  submit  to  it  as  if  they 
were  private  persons.  They  are  not  servants  of  the  King  so 
far  as  regards  importation ;  and  the  burden  lies  upon  them,  as 
it  lies  on  other  subjects  of  the  King,  of  showing  that  they  are 


(1)  6  B.  &  S.,  22,  At  pp.  32-33.  (2)  1  A.  k  £.,  434,  at  p.  441. 
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obligations  created  by  a  Federal  Act. 
Thk  King        I  ought  to  add  that  I  feel  no  doubt  as  to  the  power  of  the 
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Judgment  for  the  plaintiffs. 

Solicitor,  for  the  plaintiffs,  The  Crown  Solicitor  for  tJie  Com- 

monwealth. 

Solicitor,  for  the  defendant,  The  Crown  Solicitor  for  New  South 

Wales, 

C.  A.  W. 
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April  lo.  16  ;  The  rule  laid  down  in  D'Emden  v.  Pedder,  1  C.L.K,  91,  at  p.  Ill,  and 

Mai/  o,  8,  ^3.  applied  to  the  case  of  interference  bj  the  Cominon wealth  with  State  instni- 
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Isaacs  and  4  C.  L.  R. ,  -iSS,  has  no  application  to  powers  which  are  conferred  upon  the 

Uig^ins  J  J. 

Commonwealth  in  express  terms  and  which  by  their  nature  manifestly  involve 

control  of  some  operation  of  the  State  Governments,  such  as  the  power  to  make 

laws  with  respect  to  trade  and  commerce  with  other  countries  and  with  respect 

to  taxation.     It  must  be  assumed  that  the  legislature  intended  that,  so  far 
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as  is  necessary  for  the  effective  exercise  of  these  powers,  the  rights  of  State  H.  C.  of  A. 

Governments  shoald  be  restricted.     The  imposition  of  Customs  duties  being  a  1908. 

mode  of  regulating  trade  and  commerce  with  other  countries  as  well  as  an  ^    «    * 

exercise  of  the  taxing  power,  the  right  of  State  Governments  to  import  goods  Attornby- 

is  subject  to  the  (/uatoms  laws  of  the  Commonwealth.  NSW 

Farther,  the  rule  has  reference  only  to  the  performance  of  the  functions  of  Colljcotor  of 
Government  within  the  Commonwealth,  and,  therefore,  cannot  be  applied  to  Customs  fob 
the  importation  by  a  State  Government  of  goods  to  be  afterwards  used  in       ^'  ^'     * 
connection  with  one  of  its  instrumentalities. 

The  levying  of  duties  of  Customs  is  not  the  imposition  of  a  tax  upon 
property  within  the  meaning  of  sec.  114  of  the  Constitution. 

Even  if  the  words  of  the  section  are  capable  of  that  meaning,  it  is  not  the 
only  or  necessary  meaning,  and  should  be  rejected  as  inconsistent  with  the 
plain  provisions  of  the  Constitution  conferring  upon  the  Commonwealth 
exclusive  power  to  impose  duties  of  Customs  and  to  regulate  trade  and 
commerce. 

Ftr  Qriffith  C.J.,  Barton  J.,  O'Connor  J.,  and  Higgina  J.— Customs  duties, 
whether  capable  or  not  of  being  included  in  the  word  '*  tax,"  are  not  a  tax 
upon  property  in  the  sense  in  which  that  expression  is  used  in  sec.  114,  being 
imposed  upon  the  act  of  importation,  not  upon  the  goods  themselves  in  their 
character  as  property. 

Ptr  Isaacs  J. — Duties  of  Customs,  as  ordinarily  understood  and  as  enacted 
in  the  Customs  Act,  are  imposed  on  the  goods  themselves,  and,  therefore, 
*'on  property"  within  the  meaning  of  sec.  114,  but  do  not  come  within  the 
meaning  of  the  word  '*tax"  as  used  in  that  section  and  the  Constitution 
generally. 

HM,  therefore,  following  The  King  v.  SuUon,  5  C.L.R.,  789,  that  the 
Government  of  the  State  of  New  South  Wales  was  liable  to  pay  Customs 
duty  on  steel  rails  imported  by  the  State  for  use  in  connection  with  the 
Government  railways  of  the  State. 

Special  case  stated  for  the  opinion  of  the  High  Court  under 
Order  XXIX.,  rule  1,  of  the  Rules  of  the  High  Court. 

This  was  an  action  brought  to  recover  from  the  defendant  the 
sum  of  £539  18s.  Id.  being  the  amount  of  duties  of  Customs 
demanded  by  the  defendant  upon  the  importation  into  the 
Commonwealth  of  certain  steel  rails,  and  paid  under  protest  by 
the  Government  of  the  State  of  New  South  Wales.  The  rails  in 
question,  which  had  been  purchased  by  the  State  in  England  for 
use  in  the  construction  of  the  railways  of  the  State,  were  shipped 
from  London  to  Sydney,  consigned  to  the  Secretary  for  Public 
Works  of  the  State.     On  their  arrival  at  the  port  of  Sydney  the 
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H.  C.  OF  A.  defendant  claimed  that  they  were  liable  to  Customs  duties  to  the 
^®^'        amount  stated.     The  State  disputed  its  liability  to  pay  duty, 
AiTORivBT-   ^^^  deposited  the  amount  claimed,  under  protest. 
^"n'^W  ^^      T^^^^  case  was  stated  for  the  opinion  of  the  CJourt  upon  the 
V.  questions : — (1)  Whether  the  provisions  of  the  Custmns  Act  1901, 

Customs  for  and  the  Customs  Tariff  1902,  affect  the  Crown  as  representing^ 
'  •  the  community  of  New  South  Wales  in  the  sense  that  those  pro- 
visions require  the  Crown  to  pay  duties  of  Customs  under  the 
circumstances  stated  in  the  case ;  (2)  whether  the  steel  rails  were 
exempt  from  duty  by  virtue  of  sec.  114  of  the  Constitution ;  and 
(3)  whether  the  rails  were  liable  to  pay  duty. 

Judgment  was  to  be  entered  by  the  Court  for  the  plaintiff  or 
defendant  in  accordance  with  its  decision  on  the  questions  sub- 
mitted. 

Pitcher  K.C.  and  Knox  K.C.  {Lamb  with  them),  for  the  plain- 
tiff. The  duty  is  an  interference  with  an  instrumentality  of  the 
Sta^te,  and  as  such  comes  within  the  rule  laid  dowTi  in  UEinden 
v.  Pedder  (1),  and  applied  in  Federated  AmalgarmUed  Govern- 
ment  Railway  and  Tramway  Sei^vice  Association  v.  New  South 
Wales  Railway  Traffic  Employes  Association  (2).  The  railways 
are  an  instrumentality,  on  the  authority  of  the  latter  case,  and 
the  means  of  carrying  it  on  should  be  equally  protected.  The 
State  might  absolutely  require  to  import  rails  for  the  purpose  of 
constructing  railways.  Even  if  it  were  not  necessary  to  import 
them,  the  State,  according  to  the  decision  in  iVGuUoch  v.  Mary- 
land (3),  has  the  right  to  select  its  own  means,  and  any  impedi- 
ment to  the  means  selected  is  within  the  prohibition.  [See  The 
Commonwealth  v.  The  State  of  New  South  Wales  (4).] 

[Griffith  C.J. — Those  cases  relate  to  transactions  taking  place 
wholly  within  the  Commonwealth.  Nobody  disputes  that  the 
Commonwealth  cannot  interfere  with  the  State's  management  of 
its  railways  within  the  limits  of  the  State.  Does  it  follow  that 
it  cannot  interfere  with  what  the  State  does  in  England  by  an 
agent  ?] 

The  tax  is  just  as  much  an  interference  with  the  exercise  of 

(1)  1  C.L,R.,  91.  (3)  4  Wheat.,  316. 

(2)  4  C.L.R. ,  488.  (4)  3  C.L.R. ,  807,  at  pp.  820,  822. 
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the  State  f  anction  as  a  tax  stamp  upon  a  contract  made  in  the   H-  C.  of  a. 

Commonwealth.     It  is  not  the  form  of  the  tax,  but  the  substance 

that  is  to  be  looked  at :  Almy  v.  State  of  California  (1).     Nor    attobney- 

does  it  matter  at  what  stage  the  interference  takes  place.   To  tax  ^^^y  ^* 

the  goods  in  the  process  of  a<^quisition  is  just  as  serious  a  hind-  v. 

,  Collector  OF 

ranee  as  to  tax  them  after  they  are  acquired.      If  the  Common-  Customs  for 

"Vl     O    TT' 

wealth   has  the  power  to  tax  the  means  of  the  State  to  any        ' 
extent,  it  has  power  to  do  so  to  the  fullest  extent,  and  thereby 
to  practically  prevent  the  exercise  of  the  State  function. 

[Gbiffith  C.J. — Is  the  mere  intention  to  use  the  rails  for  State 
railways  sufficient  to  exempt  them  ?  They  may  not  be  used  for 
that  purpose  at  all.] 

That  objection  would  apply  equally  to  the  case  of  the  stamp 
on  the  transfer  in  The  Covimovwealth  v.  The  State  of  New  South 
Wales  (2).  The  Commonwealth  might  change  its  mind  as  to  the 
use  to  which  it  would  put  the  land  it  acquired. 

[Griffith  C,J. — The  principle  of  the  cases  cited  is  that  the 
State  may  use,  without  interference,  any  instruments  lawfully  at 
its  hand  in  the  State.  It  must  not  be  assumed  that  a  proposition 
laid  down  in  a  particular  case  is  absolutely  and  universally  true. 
The  limitation  I  have  stated  is,  I  think,  implied.] 

But  if  the  rails  are  not  in  New  South  Wales  they  are  not  in 
the  Commonwealth,  and  therefore  they  are  not  in  the  control  of 
the  Commonwealth.  The  duties  do  not  attach  until  the  goods 
are  in  the  State.  [They  referred  to  Yoiing  v.  8,8,  "  Scotia  "  (3).] 
There  is  nothing  in  the  Constitution  expressly  giving  the 
Commonwealth  power  to  impose  a  tax  upon  goods  of  the 
States,  or  excluding  the  implication  of  the  rule  in  UEmden  v. 
Pedder  (4)  in  regard  to  such  taxation.  The  power  of  taxation 
and  regulation  of  trade  and  commerce  are  identical  in  the  Aus- 
tralian and  American  Constitutions:  Baker,  Annotated Constitu- 
tioUy  pp.  16, 19,  and  the  limitation  of  State  powers  of  taxation  is 
the  same:  Art.  112.  Sec.  90  of  the  Constitution  does  not  confer 
any  power.  It  merely  fixes  the  time  at  which  the  power  arises. 
The  case  of  South  Carolina  v.  United  States  (5)  is,  therefore,  an 

(1)  24  How.,  169.  (4)  1  C.L.R. ,  9). 

(2)  3  C.L.R. ,  807.  (5)  199  U.S.,  437. 

(3)  (1903)  A.C.,  501. 

VOL.  ▼.  55 


822  HIGH   COURT  [1908. 

H.  C.  OF  A.  authcHnty  for  the  proposition  that  the  Constitution  does  not  war- 

1908 

^ '^      rant  the  imposition  by  the  Commonwealth  of  any  duty  on  articles 

Attornbt-   imported  by  a  State  for  use  in  State  agencies. 

"^^W.**^  Sec.  114  expressly  prohibits  the  Commonwealth  from  taxation 
^'  of  the  property  of  a  State.  Goods  imported  by  a  State  are 
Customs  for  property  of  the  State  in  the  ordinary  sense  of  the  word,  and 
'  '  there  is  nothing  in  the  context  to  alter  or  restrict  that  meaning. 
Sea  131  of  the  Customa  Act  adopts  that  sense  of  the  word  in 
providing  that  no  goods  the  property  of  the  Commonwealth 
shall  be  subject  to  Customs  duties.  The  tax  on  the  goods 
is  a  tax  on  the  State  with  respect  to  the  goods.  It  is  immaterial 
how  it  is  described.  The  question  is  what  is  the  substance. 
In  Brown  v.  Mwryland  (1),  it  was  held  that  a  tax  on  importers 
was  within  the  prohibition  of  the  Constitution  because  it  was 
in  substance  a  tax  on  imports,  that  is  on  the  goods  imported. 
The  goods  are  charged  with  the  tax  and  all  the  means  of 
enforcement  are  with  respect  to  the  goods.  The  whole  com- 
putation of  the  tax  is  based  on  the  nature  and  quantity  of  the 
the  goods.  [They  referred  to  Ciistoma  Act  1901,  sees.  4, 131, 142, 
145,  153 ;  Custoins  Tariff  1902,  sec  5.]  The  intention  of  the 
legislature  is  to  be  gathered  from  the  words  they  have  used,  not 
from  some  imagined  consequences  that  might  flow  from  tlie 
ordinary  constiiiction.  If  it  is  said  that  the  States  could  defeat 
the  Commonwealth  provisions  for  raising  revenue  through  the 
Customs  by  importing  goods  of  all  kinds,  it  may  be  answered 
that  that  is  highly  improbable,  and  in  all  probability  never  pre- 
sented itself  to  the  minds  of  the  legislature  as  reasonably  possible, 
or  there  may  be  an  implied  limitation  of  the  protection  given  by 
the  section  to  property  used  by  the  State  in  the  ordinary  and 
usual  exercise  of  State  f  unctiona  The  word  "  tax  "  must  include 
Customs  duty.  The  only  power  to  impase  duties  of  Customs  is  the 
power  of  taxation  given  by  sec.  51  (ii.).  Until  the  imposition  of 
an  uniform  tariff  the  States  could  have  imposed  Customs  duties: 
Colonial  Sugar  Refining  Company  Ltd.  v.  Irving  (2) ;  sees.  107, 
108  of  the  Constitution.  If  sec.  114  does  not  refer  to  Customs 
duties  the  States  could  have  crippled  the  Commonwealth  by 
duties   in   the   interval.      Sec.   55   of    the   Constitution  speaks 

(1)  12  Wheat.,  419,  at  p.  437.  (2)  1902  St.  R.  Qd.,  281,  at  p.  271. 
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of  Customs  duties  as  taxation.     If  the  words  are  ambiguous,  the  R*  C.  of  A. 
section  being  one  that  confers  an  exemption  should  be  construed       ,__\ 

liberally  in  favour  of  the  exemption.  Attoenby- 

[HiGGiNS  J.  referred  to  Armytage  v.  WilkiTison  (1).]      -  ^  nTw  °' 

V. 
COLLECTOB  OF 

On  the  question  whether  the  Crown  was  bound  by  the  Customs  Ccstomsfor 

•  NSW 

Act,  counsel  adopted  the  argument  used  in  Tlie  King  v.  Sutton  (2).        "^'    ' 

Gordon  KC.  and  CvMen  K.C.  (Bavin  with  them),  for  the 
defendant  If  the  rule  in  D'Emden  v.  Pedder  (3)  is  applicable 
to  this  case,  it  cannot  be  limited  to  the  case  of  railways.  It  must 
logically  be  extended  to  all  State  functions,  so  as  to  render 
inoperative  all  Commonwealth  legislation  so  far  as  it  affects 
goods  imported  for  any  of  those  services.  The  State  alone  is 
entitled  to  say  whether  a  pai-ticular  thing  is  necessary  for  the 
performance  of  any  State  function.  Even  the  quarantine  and 
immigration  laws  would  be  subject  to  an  exception  in  favour  of 
State  Governments.  The  fallacy  lies  in  assuming  that  the  rule 
applies  before  considering  the  nature  of  the  powers  in  question.  If 
exclusive,  or  paramount  power  is  given  to  the  Commonwealth 
in  respect  of  any  subject  matter,  that  subject  matter  is  thereby 
wholly  withdrawn  from  the  power  of  the  State.  If  that 
power  cannot  be  effectively  exercised  to  the  extent  to  which 
it  has  been  conferred  without  in  some  degree  trenching  upon 
the  powers  that  the  State  Governments  previously  enjoyed, 
then  it  must  be  taken  that  the  legislature  intended  that  the 
Commonwealth  should  have  power  to  interfere  to  that  extent 
with  the  State  powers,  and,  therefore,  there  can  be  no  implied 
prohibition  of  interference.  It  may  be  conceded  that  the 
acquisition  of  steel  rails  by  the  States  is  a  necessary  means 
for  tarrying  on  its  railways,  which  are  admittedly  one  of  its 
instrumentalities  within  the  meaning  of  the  authorities.  It  may 
also  be  conceded  that  Customs  duties  are  an  interference  with  the 
acquisition  of  the  rails,  and  to  that  extent  an  interference  with 
the  free  exercise  of  the  State  function.  But  such  an  interference 
is  necessarily  included  in  the  exercise  by  the  Commonwealth  of 
its  Customs  power.      The  grant  of  the  power  to  the  Common- 

(1)  3  App.  Cas.,  355.  (2)  5  C.L.R,  789.  (3)  I  CI^R,  91. 
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H.  C.  or  A.  \irealth   necessarily   implies  a  limitation   of   the    State   power. 

M'CvXloch  V.  Maryland  (1),  has,  therefore,  no  application.     The 

ATTORNvy-   power  of  taxation  through  the  Customs  is  not  dependent  upon 

N^v  ^'  ^^®  power  conferred  by  sec.  51  (ii.).     It  also  falls  under  the 

*^-  trade  and  commerce  power,  sec.  51  (i.).     The  existence  of  the 

Collector  or  ^  ' 

Customs  roR  federal  power  to  regulate  trade  and  commerce  with  other 
'  '  countries  is  wholly  inconsistent  with  the  existence  of  any  power 
at  all  in  the  States  with  regard  to  such  matters.  The  rule  in 
D'Eviden  v.  Pedder  (2)  can  only  apply  in  cases  where  both  State 
and  Commonwealth  have  some  power,  and  the  question  is  how 
far  the  power  of  each  extenda  It  is  a  mere  rule  of  construction. 
It  does  not  apply  to  prevent  the  exercise  of  what  is  clearly 
intended  to  be  an  exclusive  or  pai'amount  power  in  the  Common- 
wealth. If  such  a  power  is  clearly  conferred  then  everything 
necessary  to  make  it  effective  is  conferred  with  it  South  Caro- 
lina V.  United  States  (3)  merely  decided  that  the  federal  power 
of  taxation  did  not  extend  to  certain  objects ;  it  has  no  applica- 
tion to  the  exercise  of  the  power  given  by  sec.  51  (i.).  The 
prime  object  of  the  Constitution  was  that  the  whole  Common- 
wealth should  speak  with  one  voice  on  questions  of  trade 
and  commerce  with  other  countries  and  between  the  States. 
Uniformity  would  be  impossible  if  the  Commonwealth  legislation 
could  be  deranged  by  the  operations  of  the  State  Governments. 

As  to  the  meaning  of  sec.  114,  the  only  authority  is  the  dictum 
of  Stephen  J.  in  A ttoimey -General  v.  Collector  of  Ctistoms  (4),  to 
the  effect  that  the  section  does  not  apply  to  Customs  duties.  "  Tax 
on  any  kind  of  property  "  means  a  tax  in  respect  of  the  ownership, 
possession  or  enjoyment  of  property.  A  Customs  duty  is  not 
such  a  tax,  if  it  can  be  called  a  tax  at  all.  It  is  a  tax  upon  the 
operation  of  bringing  goods  into  the  country.  It  is  indirect 
taxation,  whereas  a  tax  on  property  in  the  ordinary  sense  is  a 
direct  tax.  It  may  be  that  sec.  114  does  not  refer  to  duties  of 
Excise,  which  are  not  taxes  on  property,  but  it  is  not  necessary 
to  argue  that  in  this  case.  Customs  duties  are  imposed  wholly 
irrespective  of  ownership,  possession  or  enjoyment.  The  fact 
that  the  Customs  Act  and  the  CustoTns  Tariff  speak  of  duties 

(1)  4  Wheat.,  .S16.  (3)  199  U.S.,  437. 

(2)  1  C.L.R.,  91.  (4)  (1903)  3  S.R.  (N.aW.),  115. 
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being  imposed  on  the  goods  is  not  conclusive  as  to  the  interpre-   H*  C.  of  A. 
tation  of  sec.  114.     For  the  purpose  of  those  Acts  the  expression        ^ 
is  sufficiently  accurate.     There  is  a  clear  distinction  between  a    attornry- 
tax  on  property  and  a  tax  on  dealings  with  property  :  Knowlton  ^^^^  ^' 
V.  Moar'e  (1);  Snyder  y.Bettviann  (2);  Magoun  y,  Illinois  TTnist  v. 

7     r#  •  Ti  7      /rtv  -r  7    7  r»  /.    Tir  rv  7    COLLECTOR  OF 

ana  bavinga  Bank  (3);  CoviTnonwealth  v.  State  of  New  South  Customs  for 
Wales  (4).  ^^' 

[Grifffth  C.J.  referred  to  United  States  v.  Perkins  (5).] 

Such  taxes  are  regarded  rather  as  conditions  imposed  by  the 
legislating  authority  upon  the  right  to  deal  in  certain  ways  with 
property.  So  the  payment  of  Customs  duty  is  a  condition  im- 
posed by  the  Commonwealth  upon  the  right  to  bring  in  the 
goods.  Broxvn  v.  Maryland  (6)  merely  decided  that  the  licence 
fee  was  an  infringement  of  the  prohibition  against  taxing  im- 
ports, it  did  not  decide  that  it  was  a  tax  upon  property.  [They 
referred  also  to  Welton  v.  Missouri  (7) ;  Sutherland,  Notes  on 
the  United  States'  Constitution,  p.  86.] 

[Isaacs  J.  referred  to  Hamel  on  Law  of  Customs,  p.  29  ;  West- 
ern Union  Telegraph  Company  v.  Texas  (8)  ;  Marriott  v.  Brune 
(9) ;  Algonmi  Central  Railway  Co.  v.  The  King  (10).] 

Even  if  the  words  "tax  on  property"  in  sec.  114  considered 
alone  are  capable  of  the  wider  meaning  so  as  to  include  duties  of 
Customs,  they  are  capable  of  a  narrower  construction  which  is 
more  consistent  with  the  context  in  which  they  are  used.  If 
they  are  construed  in  the  wider  sense  they  come  into  direct  con- 
flict with  the  provisions  of  sec.  51  (i.)  and  51  (ii.).  If  possible, 
they  should  be  construed  so  as  to  harmonize  with  the  rest  of  the 
Constitution.  The  narrower  meaning  "  tax  on  property  as  pro- 
perty" avoids  that  conflict  and  should  be  adopted,  as  better 
carrying  out  the  intention  of  the  legislature.  [They  referred 
to  UEmden  v.  Pedder  (11);  Mimicipal  Council  of  Sydney  v. 
r/t€  Commonwealth  (12).]  The  weakness  of  the  plaintiff"s  argu- 
ment is  that  he  has  to  admit  a  limitation  of  the  operation  of  sec. 
114  to  property  of   the  States  used  in  connection  with  State 

(1)  178  U.S.,  41.  (7)  91  U.S..  275. 

(2)  190  U.S.,  249.  (8)  105  U.S.,  460,  at  p.  465. 

(3)  170  U.S.,  283.  (9)  9  How.,  619,  at  p.  631. 

(4)  3  C.L.R.,  807.  (10)  (1903)  A.C..  478. 

(5)  163  U.S..  625.  (11)  i  C.L.R.,  91,  at  p.  108. 

(6)  12  Wheat.,  419.  (12)  1  C.L.R.,  208;  at  p.  231. 
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H.  C.  OF  A.  functions.     [They  referred  also  to  Head  Money  Cases  (1)  ;  Case. 

^ '^       of  tlie  State  Tax  on  Railvxiy  Gross  Receipts  (2) ;  Coe  v.  Toion  of 

Attornicy-   Errol  (3) ;  Quick  &  Garran,  Constitution  of  the  Convnuymoealih, 
^  N*S  VV  ^^  P-  ^^^ '  Story  on  tlie  Constitution,  5th  ed.,  p.  35.] 

V.  [Barton  J.  referred  to  Case  of  the  State  Freight  Tax  (4). 

COLLVCTOROF  .  . 

Customs  for      ISAACS  J.  referred  to  Story  on  the  Constitution,  p.  949.1 

N.S.W. 

PilcJter  K.C.,  in  reply.  The  powers  conferred  by  the  Constitu- 
tion are  to  be  gathered  from  all  the  sections  which  refer  to  those 
powers,  not  only  from  that  which  confers  the  power  in  general 
terma  It  may  be  assumed  that  sec.  114  was  intended  to  pro- 
hibit some  form  of  taxation  included  in  sec.  51 ;  otherwise  it 
would  not  have  been  necessary.  The  nature  of  the  power  is 
shown  by  both  sections  together.  No  part  of  the  Constitution  is 
stronger  than  another.  The  prohibition  of  a  tax  should  be  con- 
strued in  the  wider  sense  unless  there  is  very  strong  reason  to  the 
contrary.  Customs  duties  are  universally  regarded  as  taxes  on 
the  goods.  The  importation  is  the  occasion  of  paying  them,  but, 
on  the  only  reasonable  construction,  they  are  "  upon  "  the  goods, 
i.e.,  upon  the  person  in  respect  of  the  goods.  [He  referred  to 
Encyclopcedia  of  Law  of  Procedure  U.S.,  2nd  ed.,  vol.  xil,  p. 
1108,  "Customs  Duties" ;  Story  on  the  Constitution,  p.  949;  1 
Blac.  Coinm.,  p.  313 ;  Bank  of  Toronto  v.  Lambe  (5) ;  Municipal 
Council  of  Sydney  v.  Commonwealth  (6);  Customs  Act  1901, 
sees.  131,  133,  153 ;  Customs  Ta/riff,  sec.  5 ;  Baker,  Annotated 
Constitution,  pp.  16,  19.] 

[Isaacs  J.  referred  to  Quinn  v.  Leathern  (7);  Bates*  Case  (8) ; 
Broom  Constitutional  Law  (1866),  p.  247  ;  Acts  Lnterpretali<m 
Act  1901,  sees.  2,  22  ;  Magdalen  College  Case  (9),] 

As  to  the  rule  in  UEmden  v.  Pedder  (10),  the  power  to  impose 
stamp  duty,  which  was  in  question  in  Comm/mwealth  v.  Stale  of 
New  South  Wales  (11),  was  given  to  the  State  in  terms  no  less 
general  than  those  which  confer  the  taxation  powers  on  the 
Commonwealth.     There  is  no  substantial  distinction  between  the 

(1)  112  U.S.,  580.  (7)  (1901)  A.C.,  495. 

(2)  15  Wall..  284.  (8)  2  St.  Tri.,  371. 

(3)  116  U.S.,  617.  (9)  11  Rep.,  66. 

(4)  15  Wall.,  232.  (10)  1  C.L.R.,  91. 

(5)  12  Add.  Ca«.,  675.  (11)  3  C.L.R.,  807. 

(6)  1  C.L.K.,  208,  at  p.  230. 
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cases  as  regards  the  applicability  of  the  rule.     If  Customs  duties   H.  C.  of  A. 
can  be  levied  on  State  property  so  can  Excise.     Each  is  an  exer- 
cise of  the  taxing  power,  and  each  is  opposed  to  the  principle  of    attorney. 
lyEmden  v,  Pedder  (1).     The  one  is  as  great  an  interference  ^^^^  ^^ 

as  the  other,  and  is  equally  withdrawn  from  the  taxing  power.  v. 

rmi_  «•  .  .  .     Collector  of 

[They  referred  to  South  Carolina  v.  United  States  (2) ;  Deakin  Customs  for 

V.  Webb  (3) ;  Van  Brocklin  v.  Tennessee  (4) ;  Master  Retailers'        '       ' 

Association  of  N.S.W.  v.  Shop  Assistants  Union  of  N.S.W.  (5). 

[Isaacs  J.  referred  to  United  States  v.  Liitz  (6).] 

Cv/r.  adv,  vult 

The  following  judgments  were  read:— 

Griffith  C.J.  The  plaintiff  contends  that  the  steel  rails  in  May  28. 
question,  which  were  purchased  in  England  and  imported  into 
New  South  Wales  for  the  use  of  the  State  in  the  construction  of 
State  railways,  are  not  liable  to  Customs  duties.  The  grounds 
taken  in  the  special  case  are : — (1)  That  the  rails  were  the 
property  of  His  Majesty,  and  that  the  Sovereign  is  not  bound  by 
the  Customs  Acts ;  and  (2)  That  the  rails  were  exempt  from 
duty  by  virtue  of  sec.  114  of  the  Constitution. 

The  firat  ground  has  been  sufficiently  dealt  with  in  the  csise 
of  The  King  v.  Sutton  (7),  and  I  do  not  think  it  necessary  to  add 
anything  on  this  point. 

The  point  raised  under  sec.  114  is  a  more  difficult  one. 
That  section  provides  that  "  A  State  shall  not  .  .  .  impose 
any  tax  on  property  of  any  kind  belonging  to  the  Commonwealth, 
nor  shall  the  Commonwealth  impose  any  tax  on  property  of  any 
kind  belonging  to  a  State."  The  Attorney-General  says  that 
the  rails  in  question  are  property  of  the  State  of  New  South 
Wales,  that  duties  of  Customs  are  a  tax  on  property,  and  that 
the  rails  are  therefore  exempt.  The  defendant  answers  that 
duties  of  Customs  are  not  a  tax  imposed  on  property  in  the  sense 
in  which  those  words  are  used  in  that  section,  and,  further,  that 
the  section  applies  only  to  property  already  within  the  limits  of 

(1)  1  C.L.R.,  91.  (5)  2  C.L.R.,  94,  at  p.  107. 

(2)  199  U.S.,  437,  at  pp.  453,  459.  (6)  2  Blatchford,  383. 

(3)  1  C.L.R.,  686,  at  p.  611.  (7)  6  C.L.R,,  789. 

(4)  117  U.S.,  161. 


828  HIGH    COURT  [1908. 

H.  C.  OF  A.  the  Commonwealth,  and  not  to  goods  in  process  of  coming  within 

those  limits.     It  is  pointed  out  that,  if  full  effect  were  given  to 

Attorkbt-   t.he  Attomey-Generars  contention,  it  would  be  in  the  power  of 

N^W  ^^  ^^^  States  by  becoming  general  importers  of  goods  seriously  to 

V'  impair,  and  indeed  practically  destroy,  the  Customs  revenue  of 

COLLBCTOR  OF  x  */  •/ 

CrsTOMSFOR  the  Commonwealth,  and,  further,  that  the  power  of  the  Common- 

X  s  vv 

_1_1_*      wealth  with  regard  to  external   trade   would,  so  far  as   it   is 

orifflth  C.J.  exercised  by  means  of  duties  of  Customs,  be  in  reality,  although 
declared  to  be  paramount,  subject  to  unlimited  interference  from 
the  States.  Reference  was  made  on  both  sides  to  the  case  of 
South  Carolina  v.  United  States  (1)  in  which  the  extent  of  the 
prohibition  of  taxation  by  Congress  of  the  property  of  the  States, 
which  is  held  to  be  implied  by  the  Constitution,  was  much 
debated.  Counsel  for  the  Attorney-General  were  disposed  to 
concede  that  the  express  prohibition  of  sec.  114  must  be  limited, 
as  the  majority  of  the  Supreme  Court  of  the  United  States  held 
in  the  case  just  cited  with  regard  to  the  implied  prohibition,  to 
property  employed  in  the  ordinary  affairs  of  government  as 
understood  at  the  date  of  the  establishment  of  the  Common- 
wealth. There  are,  however,  difficulties  in  the  way  of  implying 
any  such  limitation  upon  the  terms  of  sec.  114,  just  as  there  are 
(as  was  pointed  out  in  the  Federated  Amalgamated  Governnie^it 
Railway  and  Tramway  Service  Association  v.  New  South  Wales 
Railway  Traffic  Employes  Association  (2))  in  the  way  of  saying 
that  any  function  which  a  Sovereign  Government  assumes  to 
exercise  within  the  limits  of  its  powers  is  not  an  ordinary 
function  of  government.  But,  even  with  this  limitation,  the 
prohibition  of  the  section  would  extend  to  duties  upon  goods 
imported  for  the  purposes  of  government  departments,  such  as 
the  Public  Works  and  Education  Departments,  the  Printing 
Office,  Gaols,  Police,  Asylums,  and  many  others,  and  this,  whether 
the  goods  were  directly  imported  into  the  State  itself  or  through 
another  State,  as  for  instance,  through  Port  Pirie  in  South 
Australia  in  transit  to  Broken  Hill  in  New  South  Wales,  or 
through  Brisbane  in  Queensland  in  transit  to  the  Northern 
Districts  of  New  South  Wales. 

The  defendant  points  out  that  the  power  to  impose  taxation  con- 

(1)  199  U.S.,  437.  (2)  4  C.L.It,  488,  at  p.  539. 
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f erred  by  sec  51  (ii.),  as  well  as  the  power  to  regulate  importation   H.  C.  of  A. 
conferred  by  see.  51  (l.),  are  paramount,  and  are  in  form  unlimited,        ^^J 
and  that  they  apply  as  well  to  the  Governments  of  the  States  as    attornby- 
to  private  persons  (as  was  held  in  The  King  v.  Sutton  (1)  ).     If,      iJ.^V.^^ 
then,  the  constnietion  sought  to  be  put  upon  see.  114  by  the ,,       ^• 
Attorney-General  is  correct,  there  is  an  apparent  contradiction  of  a  Customs  fob 
very  serious  character.     If,  however,  the  words  of  sec.  114  are        ' 
capable  of  a  construction  consistent  with  giving  full  effect  to  the    G"fflt»»  o.j. 
plain  intention  of  sec.  51  (i.,  ii.),  that  construction  should  be 
preferred. 

Sec.  114  must,  no  doubt,  be  construed  as  an  exception  from 
sec.  51  (ii.),  but  the  extent  of  the  exception  is  the  point  to  be 
determined. 

Are  then  the  words  of  sec.  114  capable  of  two  constructions  ? 
There  is  no  doubt  that  in  some  contexts  the  words  "  impose 
any  tax  "  might  be  capable  of  application  to  duties  of  Customs. 
Nor  is  there  any  doubt  that  the  word  "  taxation "  in  sec. 
51  (ii.)  includes  the  levying  of  duties  of  Customs.  But  these 
duties  are  nowhere  in  the  Constitution  described  as  a  "  tax,** 
unless  the  use  of  the  word  "  taxation  "  in  sec.  51  (i.)  is  such 
a  description  of  them;  nor  is  the  levying  of  them  ever  spoken 
of  as  the  imposition  of  a  tax  on  property.  Sec.  86  speaks 
of  "  the  collection  and  control  of  duties  of  Customs  and  of 
Excise."  Sees,  88,  89,  90,  92,  93,  94,  95,  all  speak  of  the 
"  imposition  "  of  duties  of  Customs.  Such  duties  are  imposed  in 
respect  of  "  goods "  and  in  one  sense,  no  doubt,  "  upon "  goods, 
which  is  only  another  way  of  saying  that  the  word  **  upon  "  is 
sometimes  used  as  synonymous  with  "  in  respect  of."  In  the 
same  way  the  word  "  upon "  or  "  on  "  is  used  colloquially  in 
speaking  of  stamp  duties,  succession  duties,  and  other  forms  of 
indirect  taxation,  as  taxes  on  deeds,  &c.,  or  on  real  and  personal 
propei'ty.  Yet  it  is  recognized  that  these  forms  of  taxation  are 
not  really  taxation  upon  property  but  upon  operations  or  move- 
ments of  property.  See,  for  instance,  the  cases  of  The  Attorney - 
General  for  Quebec  v.  Qween  Insurance  Co.  (2),  and  United 
States  V.  PerJcins  (3).     In  the  last  mentioned  case  it  was  held 

(1)  5  C.L.R.,  789.  (2)  3  App.  Cas.,  1090. 

(.3)  163  U.S.,  625. 
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H.  C.  OF  A.  that  a  succession  duty  is  not,  in  substance,  a  tax  upon  property, 

and  consequently  that  the  imposition  by  a  State  of  such  a  duty 

Attobnkt-   1^  respect  of  property  bequeathed  to  the  United  States  was  not 

^*n's  w  ^'  obnoxious  to  the  rule,  implied  under  the  Constitution,  that  a 

V.  State  cannot  tax  the  property  of  the  United  States.     After  refer- 

COLLBCTOROF     ,  . 

Customs  FOR  ring  to  some  decisions  of  State  Courts  to  the  same  effect  the 

NSW 

1—  judgment  of  the  Court  proceeded  (1): — "Such  a  tax  was  also 
orimth  C.J.  held  by  this  Court  to  be  free  from  any  constitutional  objection 
in  Mager  v.  Oriina  (2),  Mr.  Chief  Justice  Taney  remarking  that 
'the  law  in  question  is  nothing  more  than  an  exercise  of  the 
power  which  every  State  and  sovereignty  possesses,  of  regulating 
the  manner  and  terms  within  which  property,  real  and  personal, 
within  its  dominions  may  be  transferred  by  last  will  and  testa- 
ment, or  by  inheritance  ;'  and  of  prescribing  who  shall  and  who 
shall  not  be  capable  of  taking  it.  ...  If  a  State  may  deny 
the  privilege  altogether,  it  follows  that  when  it  grants  it,  it  may 
annex  to  the  grant  any  conditions  which  it  supposes  to  be 
required  by  its  interests  or  policy.*  To  the  same  effect  is  Unikd 
States  V.  Fox  (3).  We  think  that  it  follows  from  this  that  the 
Act  in  question  is  not  open  to  the  objection  that  it  is  an  attempt 
to  tax  the  property  of  the  United  States,  since  the  tax  is  imposed 
upon  the  legacy  before  it  reaches  the  hands  of  the  gc^vemment. 
The  legacy  becomes  the  property  of  the  United  States  only  after 
it  has  suffered  a  diminution  to  the  amount  of  the  tax,  and  it 
is  only  upon  this  condition  that  the  legislature  assents  to  a 
bequest  of  it." 

So  far  there  seems  no  rea,son  to  suppose  that  the  word  "  tax  " 
was  used,  inexactly,  in  sec.  114  to  denote  duties  of  Customa 

The  distinction  between  direct  and  indirect  taxation  is  well 
enough  known.  Direct  taxation  is  taxation  by  way  of  pecuniary 
payments  directly  imposed  in  respect  of  persons  or  things  subject 
to  the  jurisdiction  of  the  taxing  authority,  and  the  burden  of 
which  is  designed  to  fall  upon  the  taxpayer  himself.  Such 
taxes  in  respect  of  things  are  frequently,  and  not  inaccurately, 
called  property  taxes,  or  taxes  "  on  "  property.  Common  instances 
are  land  tax  and  municipal  rates.   Similar  taxes  levied  ad  valorem 

(1)  163  U.S.,  625,  at  p.  629.  (2)  8  How.,  490,  493. 

(3)  94  U.S.,  315. 
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upon  the  value  of  personal  property  were  for  many  years  imposed   H*  C.  of  a. 

in  New  Zealand  and  in  many  of  the  States  of  the  American  Union. 

The  Canadian  Constitution  {British  North  America  Act,  see.  125)    attorney- 

provides  that  no  lands  or  property  belonging  to  Canada  or  any  Pro-  ^^  g^^y  ^^ 

vince  shall  be  liable  to  taxation.   The  powers  of  the  Provinces  being  «• 

.  .  .       Collector  OF 

limited  to  imposing  direct  taxation,  the  meaning  of  the  prohibition  Customs  for 
as  regards  them  is  not  open  to  controversy.      With  regard  to  the        '       * 
power  of  the  Dominion,  however,  it  might  have  been  contended    orifflt»»  c.j. 
that  the  prohibition  extended  to  indirect  taxation  through  the 
Customs  of  goods  belonging  to  the  Provinces.     We  are  informed 
that  it  is  the  universal  practice  in  Canada  to  levy  Customs  duties 
on  such  goods.      Several  Statutes  of  the  United  States  were  also 
referred  to,  in  which  a  remission  of  Customs  duties  upon  State 
property  is  expressly  authorized.   These  instances  appear  to  show 
that  in  the  United  States  and  Canada,  at  all  events,  the  prohibition 
(in  one  case  implied  and  in  the  other  express)  of  the  taxation  of 
State  or  Provincial  property  has  never  been  understood  as  applying 
to  duties  of  Customs. 

Again,  the  words  "  property  belonging  to  the  Commonwealth," 
"  property  belonging  to  a  State,"  seem,  priind  facie,  to  import 
property  lying  and  being  within  the  Commonwealth.  Neither  the 
Commonwealth  nor  a  State  can  impose  a  tax  upon  property  which 
ia  not  within  the  geographical  limits  of  its  jurisdiction.  Even  if 
they  can  impose  a  tax  upon  a  resident  in  respect  of  property  situ- 
ated elsewhere,  such  a  tax  is  a  personal  tax,  and  cannot  be  properly 
regarded  as  a  tax  upon  his  property.  It  was  contended,  however, 
that  duties  of  Customs  are  a  tax  upon  property  within  the  Com- 
monwealth, since  the  goods  must  have  been  imported  before  the 
liability  to  duty  can  arise.  But  this,  although  true  in  one  sense, 
is  not  true  in  any  relevant  sense.  The  payment  of  the  Customs 
duty  is  an  obligation  or  condition  which  must  be  fulfilled  before 
the  goods  can  lawfully  form  part  of  the  stock  or  mass  of  goods 
in  the  country,  although  for  convenience  they  are  allowed  to  be 
retained  in  bond  in  a  King's  warehouse  until  payment.  Adapting 
the  words  of  Chief  Justice  Taney ,  cited  in  Perkin's  Case  (1), 
I  say  that  a  Customs  law  from  this  point  of  view  is  nothing  more 
than  an  exercise  of  the  power  the  Commonwealth  possesses  of 

(1)  163  U.S.,  625,  at  p.  629. 
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H.  C.  OF  A.  regulating  the  manner  and  terms  on  which  goods  may  be  brought 

into  the  Commonwealth. 
Attobnev-       For  these  reasons  I  am  of  opinion  that  the  levying  of  duties  of 
^'n'^SW^'  Customs  on  importation  is   not  the  imposition  of  a  tax  upon 
V'  property   within  the  primary  and  literal  meaning  of  see.  114, 

v/OLXtECrOR  OK 

Customs  for  standing  alone.  I  am  further  of  opinion  that,  even  if  it  is  an 
_^1__ '  imposition  of  a  tax  on  property  within  the  primary  and  literal 
Grifflth  C.J.  meaning  of  that  section,  yet  that  meaning  is  not  the  only  or  the 
necessary  meaning,  and  that,  for  the  reasons  already  given,  it 
must  be  rejected  as  being  inconsistent  with  other  plain  provisions 
of  the  Constitution.  I  think,  therefore,  that  sec.  114  does  not 
apply  to  duties  of  Customs.  This  was  the  view  taken  by 
Stephen  Acting  C.J.  in  the  case  of  Attorney-General  v.  Collector 

of  ClLSt011l8  (1). 

A  fui-ther  argument  was  addressed  to  us  based  upon  the 
doctrine  laid  down  by  this  Court  in  the  case  of  D'Emden  v. 
Pedder  (2)  and  re-affirmed  in  Baxter  v.  Commissioner  of  Taxation 
(X.S.  W,)  (3),  "  that  when  a  State  attempts  to  give  to  its  legislative 
or  executive  authority  an  operation  which,  if  valid,  would  fetter, 
control,  or  interfere  with,  the  free  exercise  of  the  legislative  or 
executive  power  of  the  Commonwealth,  the  attempt,  unleas 
expressly  authorized  by  the  Constitution,  is  to  that  extent 
invalid  and  inoperative,"  which  was  applied  by  this  Court  in  the 
Federated  Amalgamated  Government  Railway  Service  Associa- 
tion V.  Neiv  Soicth  Wales  Railnxxy  Traffic  Employes  Association 
(4)  to  the  case  of  interference  by  the  Commonwealth  with  State 
instrumentalities.  It  was  contended  that  the  importation  of 
railway  material  from  beyond  the  Commonwealth  is,  or  may  be 
(as  to  which  the  State  is  the  sole  judge),  necessary  for  the  efficient 
construction  and  carrying  on  of  State  railways,  and  that  the 
imposition  of  duties  of  Customs  upon  such  importation  is  con- 
secjueiitly  a  control  of,  or  interference  with,  a  State  function. 
This  argument,  if  valid,  applies,  as  already  pointed  out,  to  all 
goods  which  any  State  may  think  fit  to  import  into  any  part  of 
the  Commonwealth  for  the  purposes  of  any  department  of  the 
State. 

(1)  (1903)  3  S.R.  (N.S.  W.),  115.  (3)  4  C.L.R.,  1087,  at  p.  1132. 

(2)  1  C.L.R.,  91.  (4)  4  C.L.R.,488. 
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The  doctrine  relied  upon  is,  as  has  several  times  been  pointed  H.  C.  of  a. 

out  by  this  Court,  a  rule  of  construction  founded  upon  necessity.       ^ '^ 

In  one  aspect  it  is  analogous  to  the  rule  that  the  Crown  is  not    attorney- 
bound  by  a  Statute  unless  it  appears  on  the  face  of  the  Statute  ^^^W  ^^ 

that  it  was  intended  that  the  Crown  should  be  bound.   The  word  _       »• 

1     „  1   .  ,  -  Collector  OP 

"  expressly,    as  used  in  the  rule,  does  not,  of  course,  mean  that  Customs  for 

the  power  to  be  interfered  with  must  be  mentioned  to  nomine,  '  ' 
If  a  power  conferred  upon  the  Commonwealth  in  express  terms  Grfflsthcj. 
is  of  such  a  nature  that  its  effective  exercise  manifestly  involves 
a  control  of  some  operation  of  a  State  Government  the  doctrine 
has  no  application  to  that  operation.  Sec.  51  of  the  Constitution 
confers  upon  the  Parliament  many  powers  of  this  nature,  e.g.,  the 
power  to  control  quarantine  (ix.),  weights  and  measures  (xv.), 
immigration  (xxvii.).  The  power  to  make  laws  respecting  trade 
and  commerce  with  other  countries  and  among  the  States  (i.)  is 
of  the  same  kind,  and  necessarily  involves  the  power  to  interfere 
with  the  operations  of  the  State  Governments  so  far  as  to  make 
effectual  any  condition  or  prohibition  imposed  by  the  Common- 
wealth upon  importation.  Taxation  by  means  of  Customs  duties 
is  in  law,  as  well  as  in  fact,  a  mode  of  regulating  trade  with 
other  countries.  It  follows  that  it  was  the  intention  of  the 
legislature  that  the  right  of  State  Governments  to  import  goods 
should  be  subject  to  the  control  of  the  Commonwealth,  so  that 
the  rule  in  UEmden  v.  Pedder  (1)  has  no  application. 

Moreover,  the  rule,  as  hitherto  stated,  has  reference  only  to  the 
performance  of  the  functions  of  government  within  the  Common- 
wealth, beyond  which  the  functions  of  a  State  Government,  qud 
Government,  do  not  extend.  Although,  therefore,  the  rule  pro- 
liibits  the  Commonwealth  in  certain  cases  from  interfering  with 
the  free  exercise  of  the  executive  powers  of  a  State  within  the 
State  in  making  use  of  any  means  or  instrumentalities  lawfully 
at  its  command,  it  has  nothing  to  say  to  the  question  whether 
any  specific  thing  may  be  brought  within  the  State  so  as  to 
become  such  a  means  or  instrumentality.  The  interference  com- 
plained of  in  the  Federated  Amalgamated  Govei^iment  Railway 
Service  Association  v.  Neiv  South  Wales  Railway  Traffic  Em- 
ploy^ Association  (2)  related  to  a  function  performed  wholly 

(1)  1  C.L.R.,  91.  (2)  4  C.L.R.,  488. 
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H.  c.  OF  A.  within  the  State,  and  as  to  which  the  CJourt  thought  that  no 

1  tktVO 

power  to  interfere  was  given  either  expressly  or  by  necessary 
Attorney-   implication.     That  case,  therefore,   has   no   application  to  the 

^  N.^s!w.'''  present 

V.  For  these  reasons  I  think  that  our  judgnient  must  be  for  the 

Customs  FOR  deiendant. 
N.S.\V. 


Barton  J.  Barton  J.     In  the  case  of  Tlie  King  v.  Sutton  (1)  judgments 

were  delivered  yesterday  by  the  several  members  of  this  Court 
which  relieve  us  from  giving  extended  reasons  for  our  opinion 
that   in   this   case   question   \   (paragraph    11    of    the    special 
case)  must  be  answered  in  the  affirmative.     I  desire,  however, 
to    add   a   few  words  before   passing  to  the   other  questioas. 
In   addition  to  the    power    of    taxation,    exclusive   as  to  the 
Customs  (sec.  90),  the  power  of  regulating  commerce  with  other 
countries  and  among  the  States  is  conferred  on   the  Common- 
wealth.    That  power  is  inherently  exclusive  so  far  at  the  least 
that  it  cannot  be  exercised  by  any  single  State  so  as  to  operate 
generally.     Its  exercise,  therefore,  as  regards  the  conditions  on 
which  trade  with  other  countries  maj'  be  regulated,  on  even  terms 
as  to  all  parts  of  the  Commonwealth,  must  be  exclusive.  For  this 
position  authority   is   unnecessary,  although  it  abounds.    The 
commerce  power,  indeed,  is  the  real  authority  for  the  prohibition 
of  any  particular  importation,  and  is  largely  interwoven  with  the 
sole  power  to  impose  import  duties  in  the  practical  regulation  of 
importation.     Now,  taking  the  two  powers  together,  with  the 
light  thrown  on  them  by  sec.  112,  it  clearly  appears  to  have  been 
the  intention  of  the  Constitution  to  place  under  the  control  of 
one  Parliament  the  entire  subject  of  imports,  (I   restrict  this 
statement  to  the  mere  necessity  of  the  occasion)  and  the  decision, 
wliat  should  be  admitted  or  excluded,  and  what  should  be  the 
terms  of  admission.     That  being  so,  and  bearing  in  mind  that 
every  grant  of  power  carries  with  it  all  necessary  protection  for 
its  effective  exercise,  can  it  be  supposed  that  concurrently  with 
such  granted  control  a  licence  was  given  to  the  Executive  of  each 
State  to  nullify  the  prohibitions  or  defeat  the  exercise  of  the  regu- 
lative discretion  of  the  Federal  Parliament  ?     Consider  the  effect 

(1)  5C.L.R.,789. 
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of  such  a  constructive  licence.    With  what  approach  to  uniformity   H.  C.  of  A. 

or  consistency — the  very  objects  of  their  existence — could  the 

express  and  exclusive  powers  of  the  Australian  union  be  exercised  ?    attorney- 

Without  attempting  to  discuss  the  inevitable  results  in  the  case  ^^\v.^' 

of  other  federal  powers,  can  it  be  said  that  a  fiscal  or  a  commer-  ^       *• 

^  Collector  OF 

cial  policy  of  common  value  to  the  whole  people  could  be  even  Customs  for 

.        .  N  8  W. 

framed — much  less  carried  into  effect — by  any  Federal  Govern-       J___ ' 
ment  or  Parliament  ?     The   slightest  consideration  must  convince      Barton  j. 
the  impartial  mind  that  the  construction  under  which  it  would 
be,  not  only  possible,  but  ea«y  to  paralyse  the  most  vital  of 
federal  powers,  is  not  within  the  bounds  of  reason. 

If  the  right  claimed  were  once  conceded,  it  would  be  in  the 
hand  of  one  State  to  establish  a  discrimination  between  other 
States  and  herself  with  the  object  of  discouraging  commerce  with 
one  neighbour  or  encouraging  it  with  another,  or  of  gaining  an 
advantage  over  her  sisters  by  importing  free  the  raw  material 
of   an   internal   industry   of    her  own,   to  the   defeat   of   that 
equality  of  unhampered  interchange  between  the  States  which 
was  one  of  the  first  objects  of  the  people  in  federating.     And 
the  prohibition  imposed  on  the  federal  power  by  sub-sec.  (ii.) 
of  sec.  51    could   be   nullified   at  the   will   of  every   State  in 
turn      Moreover,  the  chief  use  of  the  power  of  Customs  regu- 
lation,  and   one   of  the   chief   uses  of   the   commerce  power — 
namely,  the  raising  of  a  revenue  for  the  support  of  the  general 
government — would  be  frustrated  by  the  exercise  of  the  licence 
claimed,  to  the  maiming  if  not  the  ruin  of  that  revenue.     This 
Court  stated  the  principle  tnily  when  it  said,  in  D*Emden  v. 
Pedder  (1): — "With  respect,  however,  to   matters   within  the 
exclusive  competence  of  the  Federal  Parliament  no  question  of 
conflict  can  arise,  inasmuch  as  from  the  point  at  which  the  quality 
of  exclusiveness  attaches  to  the  federal  power  the  competency  of 
the  States  is  altogether  extinguished."     And,  inasmuch  as  this 
principle  in  its  fulness  is  an  essential  condition  of  the  safety  of 
the   Constitution,  the  reasons  for  its   maintenance  are  in   my 
judgment  as  applicable  to  the  claim  put  forward  in  question  1, 
as  to  the  question  of  instrumentalities  of  government,  when  once 
the  field  of  action  is  granted  to  the  federation  exclusively. 

(I)  1  C.L.R.,91»atp.  111. 
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H.  C.  OF  A.       I  paas  now  to  consider  the  contention  that  State  railways  have 

become,  as  was  decided  by  this  Court  in  the  case  of  the  Federated 

Attorney.   ATYialgainated  Govemmeiit  Railway  and  Tramway  Service  As- 

^"n^SW  ^^  sociation  v.  New  South  Wales  Railway  Traffic  Employis  Asso- 

^'  elation  (1),  instruments  in  the  carry inof  on  of  State  governmental 

COLLEOTOROF  .  .    .  ^       r*  to 

Cdrtoms  for  functions ;  that  the  acquisition  of  rails  for  the  purposes  of  such 
'  •  railroads  is  a  means  of  performing  that  function ;  that  the  exaction 
Barton  J.  of  Customs  duty  ou  the  import  of  rails  intended  for  such  roads  is 
an  interference  with  the  performance  of  the  function,  and  that 
there  is  no  express  or  necessarily  implied  power  in  the  Constitu- 
tion warranting  the  interference,  Mr.  Knox  truly  said  that, 
unless  the  power  were  found,  the  interference,  if  there  is  one,  is 
unconstitutional.  The  following  words  in  the  judgment  of  the 
Supreme  Court  of  the  United  States,  spoken  by  fir^trer  J.,  exactly 
apply.  In  a  dual  system  of  government,  "There  are  certain 
matters  over  which  the  national  government  has  absolute  control, 
and  no  action  of  the  State  can  interfere  therewith,  and  there  are 
others  in  which  the  State  is  supreme,  and  in  respect  to  them  the 
national  government  is  powerless":  South  Carolina  v.  United 
States  (2).  Where  a  grant  of  power  is  made,  this  leading  principle 
dictates  its  scope.  If  the  grant  is  exclusive  the  control  is  absolute. 
Any  action  by  the  State,  such  as  the  attempted  importation  of 
goods,  without  observance  of  the  condition  which  the  grantee  of  the 
absolute  control  has  imposed,  is  itself  an  interference  with  the 
exercise  of  the  control.  In  this  case  the  condition  is  the  payment 
of  the  duty  prescribed. 

Further,  I  am  of  opinion  that  the  State  has  not  made  out  its 
claim  to  have  these  rails  considered  an  instrument  of  its  govern- 
ing functions.     It  cannot  be  contended  that  the  Government  of 
New  South   Wales  has  any  extra-territorial  powers.      But  to 
sustain  the  claim  made,  the  very  purchase  of  the  rails  in  England, 
or  perhaps  Belgium,  and  their  transmission,  would  liave  to  be 
considered   as   exercises   of  governing  power.     At   what  stage 
before  their  incorporation  in  the  railroad  itself  they  would  begin 
to  be  a  means  of  Government  it  is  diflBcult  to  see.     The  railways 
themselves,  including  their  rolling  stock,  are  such ;  but  can  we 
go  further  ?     I  for  one  find  it  hard  to  say  at  what  earher  point 

(1 )  4  C.L.R. ,  488  (2)  199  U.S.,  437,  at  p.  448. 
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the  instinimentality  begins,  unless  we  go  to  the  quite  unwarranted   H.  C.  of  A. 
length  of  determining  that  its  starting  point  is  the  purchase 
abroad.     But,  however  that  may  be,  the  doctrine  of  State  instru-    attorney- 
mentality  cannot  be  held  to  cut  down  by  implication  a  federal  ^^"^^y  ^^ 
power  where  that  power  is  by  the  terms  of  its  ffrant  exclusive.  v- 

.  .  Ck)LLKCTOROF 

Now  as  to  sec.  114  of  the  Constitution.  I  must  first  guard  Customs  fob 
myself  against  being  supposed  to  agree  with  Mr.  Pilcher  that  the  * 
prohibition  applies  only  to  property  of  Commonwealth  or  State  Burton  j. 
which  is  a  means  or  agency  of  Government  as  ordinarily  under- 
stood. That  position  may  be  correct.  On  the  other  hand,  it  may 
be  that  the  f  ramers  of  the  Constitution  intended  to  protect  all 
such  property  as  either  power  might  have  or  acquire,  whether 
used  or  not  in  the  ordinary  essential  functions  of  Government. 
There  is  this  difficulty  in  the  way  of  that  construction.  As  their 
respective  Constitutions  stand  it  is  open  to  the  States  to  acquire 
and  hold  property  for  purposes  without  number.  That  is  not  so 
in  the  case  of  the  Commonwealth,  and  in  that  aspect  sec.  114 
would  scarcely  seem  to  be  a  compact  fair  to  the  Commonwealth. 
On  the  other  hand,  as  Mr.  Gordon  urged,  if  the  prohibition  in 
sec.  114  is  co-extensive  with  the  effect  of  the  "  instrumentality  " 
doctrine,  there  does  not  appear  to  have  been  much  reason  for  its 
insertion,  inasmuch  as  the  doctrine  itself  involves  the  implication 
of  such  a  prohibition  to  the  extent  of  the  property  used  for 
governmental  purposes.  If  then  there  was  reason  for  the  express 
provision,  as  primA  facie  one  would  suppose,  should  it  be  limited 
in  the  way  suggested  ? 

It  is  not  necessary  to  decide  that  question  in  the  present  case, 
so  I  leave  it  open  as  far  as  I  am  concerned. 

The  effect  which  the  plaintiff  seeks  to  give  sec.  114  is  that  a 

"  tax  on  property "  within  the  meaning  of  that  section  includes 

duties  of  Customs,  and  hence  that  these  rails  were  exempt.     To 

sustain  this  position  it  is  necessary  to  show  more  than  that  the 

words  of  the  section  are  capable  of  including  Customs  duties.      It 

must  be  shown  that  the  words  do  include  such  duties,  so  as  to 

form  an  exception  from  the  Customs  power  elsewhere  expressed 

to  be  exclusive.     First,  there  is  the  obstacle  that  the  Constitution 

will  primarily  be  taken  to  mean  different  expressions  in  different 

senses.    Where  import  duties  have  been  indicated  the  Constitution 
VOL.  V.  66 
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H.  C.  OF  A.  has  elsewhere  uniformly  used  the   term  "  duties  of  Customs." 

^ "        There  is  but  one  exception,  and  that  is  clearly  by  way  of  distinction. 

Attorn  BY    It  is  in  sec  112.    There,  after  describing  the  federal  import  duties 

N^W  ^^  *®  "  uniform  duties  of  Customs"— an  oft-recurring  expression  in 

^-  this  document — a  State  is  authorized  to  levy,  subiect  to  annul- 

lOLLKCTOROF  i  i  -i-i     i  i     t^         •  ^  o 

Customs  for  ment  by  the  Federal  Parliament,  "  on  imports  or  exports,  or  on 

NSW  .      ■ 

'  *  goods  passing  into  or  out  of  the  State  " — that  is  by  inter-stAte 
Barton  J.  traffic — "  such  charges  as  may  be  necessary  for  executing  the 
inspection  laws  of  the  State,"  and  the  net  produce  of  "  all  charges 
so  levied  "  is  to  be  for  the  use  of  the  Commonwealth.  Observe 
that  what  would  before  Federation  have  been  a  Customs  duty 
imposed  by  a  State  becomes,  in  contradistinction  to  a  Customs 
duty  imposed  by  the  Commonwealth,  a  charge  levied  by  a  State 
on  imports  or  on  goods  passing  into  the  State.  There  is 
here  a  close  attention  to  the  change  of  conditions,  and  with  it  a 
strict  distinction  between  the  federal  duty  on  imports — ^the 
**  duty  of  Customs  imposed  " — and  the  limited  State  impost, — 
the  charge  on  imports,  &c.,  levied.  It  seems,  in  view  of 
such  nicety  of  distinction,  more  reasonable  to  infer  that  the 
terms,  "  duties  of  Customs "  and  "  tax  on  propeHy  '*  were 
intentionally  differentiated,  than  to  infer  that  in  the  section  next 
but  one  following  that  marked  by  such  careful  distinctions,  a 
clumsy  blunder  in  drafting  should  have  been  made.  It  is  true 
that  the  general  power  in  sec.  51  (II.)  is  conferred  in  the  word 
"  taxation."  But  that  is  probably  the  only  word  which  would 
include  the  four  classes  of  burdens  which  the  corresponding 
power  in  the  United  States  Constitution  has  categorically 
termed  "  taxes,  duties,  imposts  and  excises."  But  where  the 
generic  term  is  abandoned  for  a  specific  one,  the  Australian 
Constitution  carefully  and  distinctively  points  to  the  specific 
class  of  burden  that  it  permits  or  forbids.  Sec.  55  is  an  instance 
of  the  use  of  both  the  generic  and  the  specific  in  their  places ; 
and  sec  53  is  an  instance  of  the  generic  only. 

If,  however,  the  words  "  tax  on  property  of  any  kind  "  in  sec 
114  raise  an  ambiguity,  then  that  is  solvable  according  to 
ordinary  principles.  Looking  at  the  fact  that  the  powers  to 
impose  Customs  duties  and  to  regulate  commerce  with  other 
countries  are  exclusive,  to  construe  sec.  114  in  the  way  contended 
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for  would  be  to  cut  down  in  that  section  what  the  exclusive  grant   ^-  ^-  ^'  ^' 

1908 

in   itself  involves,   namely,   the   absolute   power   to   select   the        ^^[ 

subjects  and  prescribe  the  quantum  of  Customs  duty.     This  is  so    AiroRNBy- 

improbable  a  construction   that    I   think   the  words   must   be      iJ^vv.^^ 

construed  in  a  sense  at  least  more  usual  and  more  ordinary  than  ,,       ^• 

•^  Collector  OF 

that   which   the   plaintiff  attributes  to   them.       Although   the  Customs  fob 

.  NSW 

Customs  duty  may  be  in  fact  imposed  "on "  the  article  itself,  as  ' 
contended  on  an  elaborate  analysis  of  the  judgment  of  MarsJiall  B»rton  J- 
C.J.  in  Brown  v.  MaryUind  (1),  and  although  the  goods  which 
pass  the  Customs  after  entry  may  be  "  property,"  yet  it  is  not 
usual  to  call  a  duty  of  Customs  a  tax  on  property,  or  indeed  to 
call  a  tax  on  property  a  duty  of  Customs,  when  one  finds  either 
term  standing  by  itself  in  a  document.  But  when  one  finds  the 
two  terms  in  the  same  document  he  is  the  less  likely  to  use  them 
interchangeably,  unless  indeed  he  finds  them  so  used  in  the 
context,  or  unless  the  context  supplies  some  other  good  reason 
for  inferring  a  looseness  of  expression. 

I  will  not  further  deal  with  sec.  114,  of  which  my  learned 
brother  the  Chief  Justice  has  given  so  full  an  exposition.  My 
observations  on  it  would  have  been  briefer  had  not  this  case 
demanded  our  closest  attention,  both  from  its  present  importance 
And  from  its  necessary  bearing  on  the  future  government  of 
Australia. 

I  am  of  opinion  that  our  answers  should  be :  To  the  first 
question,  yes,  observing  that  the  expression  "  the  Crown  "  there 
used  is  really  a  misnomer  for  the  State,  which  is  in  substance 
the  plaintiff:  to  the  second  question,  no :  and  to  the  third 
question,  yes :  and  that  judgment  should  be  for  the  defendant 
on  the  whole  case. 

O'Connor  J.  The  matter  in  controversy  is  whether  the  Com- 
monwealth Customs  Department  are  entitled  to  charge  the 
Government  of  New  South  Wales  with  Customs  duties  on  certain 
steel  rails  the  property  of  and  imported  by  that  Government  for 
use  on  the  railways  of  the  State.  The  parties  have  agreed  that 
their  rights  are  to  be  determined  in  accordance  with  the  view 
which  the  Court  may  take  of  the  following  questions  of  law  sub- 
mitted for  decision  in  the  special  case : — 

(1)   12  Wheat.,  419. 
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H.C.orA.        (1)   Do  the   provisions  of   the   Customs  Act  1901,  and  the 

Customs  Tariff  1902,  affect  the  Crown  as  representing  the  com- 

ArroBNEY-   niunity  of  New  South  Wales  in  the  sense  that  those  provisions 

^  N  S^  ^^  require  the  Crown  to  pay  duties  of  Customs  under  the  circum- 

».  stances  stated  above  ? 

CoOTOMs  FOR      (2)  Were  the  steel  rails  exempt  from  duties  of  Customs  by 
N^\      ^jj^^^  ^j  ^^  JJ4  q{  ^^^  Constitution  ? 

O'Connor  J.        (3)  Wcfc  the  Said  steel  rails  liable  to  duties  of  Customs  ? 

The  first  question  is  answered  by  the  judgment  of  the  Court  in 
The  King  v.  Sutton  (1),  delivered  by  this  Court  at  its  present 
sittings.  For  the  reasons  there  stated  that  question  must  be 
answered  in  the  afiirmative. 

The  considerations  involved  in  the  third  question  make  it 
convenient  for  the  purposes  of  my  judgment  to  deal  next  with 
that.  In  putting  it  in  the  broad  form  adopted  the  parties  have 
asked  the  Court  to  view  the  matter  apart  from  the  provisions  of 
sec.  114  of  the  Constitution.  The  plaintiff  rests  his  case  upon  the 
principle  expounded  by  this  Court  in  D'Emden  v.  Pedder  (2),  and 
applied  in  several  cases  since  then,  notably  in  that  of  the 
Federated  Amalgamated  Government  Railway  and  Tramway 
Service  Association  v.  Tlie  New  South  Wales  Railway  Traffic 
Employes  Association  (3).  In  the  case  last  named  the  principle 
is  thus  stated  in  the  judgment  of  the  Court,  quoting  D'Emdenv. 
Peddei''  (4),  as  follows  (5):  —  "It  follows  that  ivhen  a  State 
attempts  to  give  to  its  legislative  or  executive  authority  an  opera- 
tion which,  if  valid,  would  fetter,  control,  or  interfere  with,  the 
free  exercise  of  the  legislative  or  executive  power  of  the  Com- 
monwealth, the  attempt,  unless  expressly  authorized  by  the 
Constitution,  is  to  that  extent  invalid  and  inoperative.  And  this 
appears  to  be  the  true  test  to  be  applied  in  determining  the 
validity  of  State  laws  and  their  applicability  to  federal  trans- 
actions." 

The  judgment  goes  on  to  point  out  that,  although  in  UEmden 
v.  Pedder  (1)  the  question  was  as  to  an  attempted  invasion  of  the 
ambit   of  Commonwealth  authority   by   a  State  authority,  the 

(1)  5  C.L.R.,  789.  (4)  1  C.L.R.,  91.  at  p.  111. 

(2)  1  C.L.R.,  91.  (6)  4  C.L.R..  488,  at  p.  537. 

(3)  4C.L.R.,  488. 
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doctrine  was  equally  applicable  in  the  converse  case  where  there   H-  ^-  of  A. 

was  an  attempt  by  the  Commonwealth  to  invade  the  ambit  of 

the  State  authority.      Taking  that  principle  as  applicable,  the    Attornby- 

plaintiff's  contention  is  that  the  Government  railway  system  is  ^^^^y  ^' 

an  instrumentality  employed  in  the  carryinff  out  of  one  of  the  «• 

'^         ^    ^  .  .  .  Collector  OF 

functions  of  the  State  Government,  and  that  the  imposition  of  a  Customs  for 

NSW 
Customs  duty  on  the  rails  required  in  the  working  of  that  system         ' 

is  such  an  interference  with  the  exercise  of  the  function  as  must  O'Connor  j. 
be  taken  to  have  been  impliedly  prohibited  by  the  Constitution. 
Since  the  judgment  of  this  Court  in  the  case  of  the  Federated 
Avialgamated  Government  Railway  aiid  Tramway  Service 
Association  v.  The  New  South  Wales  Traffic  Employes  Associa- 
tion (1)  it  must  be  taken  as  authoritatively  settled  that  the 
systems  of  State  railways  in  each  State  are  governmental  func- 
tions of  the  State,  recognized  as  such  by  the  Constitution.  It 
may  also  be  conceded  for  the  purposes  of  the  argument  that  the 
imposition  of  Customs  duties  on  the  importation  by  the  State  of 
rails  the  property  of  the  State  amounts  to  an  interference  with 
the  unfettered  exercise  of  the  State's  power  of  purchasing  rails 
outside  Australia.  But  before  the  principle  can  be  applied  we 
must  ascertain  by  a  consideration  of  the  Constitution  as  a  whole 
the  extent  of  the  Commonwealth  power  to  impose  duties  on 
importation.  In  this  connection  must  be  borne  in  mind  the 
maxim  referred  to  in  the  judgment  in  VEmden  v.  Pedder  (2) : — 
"  It  is  only  necessary  to  mention  the  maxim,  quando  lex  aliquid 
concedity  concedere  videtur  et  ilUvd  sine  quo  res  ipsa  vaUre  non 
potest.  In  other  words,  where  any  power  or  control  is  expressly 
granted,  there  is  included  in  the  grant,  to  the  full  extent  of  the 
capacity  of  the  grantor,  and  without  special  mention,  every  power 
and  every  control  the  denial  of  which  would  render  the  grant 
itself  ineffective." 

The  power  to  levy  duties  of  Customs  is  conferred  by  two  sub- 
sections of  sec.  51  of  the  Constitution.  It  is  included  in  the 
word  "  Taxation  "  in  sub-sec.  (ii.),  construing  that  word  in  its 
widest  sense.  It  is  also  an  exercise  of  the  power  to  make  laws 
relating  to  trade  and  commerce  with  other  countries  (sub-sea  (i.)  ). 
The  language  of  these  sub-sections  is  certainly  wide  enough  to 

(1)  4  C.L.R,  488.  (2)  1  C.L.K,  91,  al  p.  109. 
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H.  C.  OF  A.   cover  the  imposition  of  duties  on  the  property  of  a  State  even  on 
property  necessarj-  for  the  carrying  out  of  the  governmental 
Attorney,    functions  of  a  State. 
^  N^W  ^^      "^^^  ^^  ^®  urged  that  the  interpretation  of  the  general  words 

V.  used  in  their  wider  sense  will  bring  about  sucli  an  interference 

Collector  of      .  .  ,  . 

Customs  for  with  the  right  reserved  to  the  State  to  manage  its  own  railwap 

•  '  that  the  Court,  applying  the  doctrine  in  D'Emden  v.  Pedder  (1), 
O'Connor  J.  will  read  the  words  in  a  sense  sufficiently  restricted  as  to 
preserve  the  uninterrupted  exercise  of  the  State  power  as  it  was 
before  the  inauguration  of  the  Commonwealth.  In  my  opinion, 
that  contention  cannot  be  maintained.  In  the  distribution  which 
the  Constitution  effects  of  all  the  governmental  powers  of  the 
Australian  people  between  the  Commonwealth  and  the  States 
some  powers  are  left  to  the  States  complete  and  uncontrolled, 
and  some  are  transferred  to  the  Commonwealth,  but  amongst 
those  powers  left  to  the  States  some  must  necessarily  be  reserved 
in  a  restricted  form.  Wherever  it  is  necessary  for  the  effective 
exercise  of  a  Commonwealth  power  that  a  State  power  should  be 
restricted,  it  must  be  taken  that  the  Constitution  intended  that 
it  wa.s  to  be  reserved  to  the  State  in  that  restricted  form.  In  such 
case  the  general  words  conferring  the  Commonwealth  power  will 
be  interpreted  in  the  wider  and  not  in  the  narrower  sense.  It  is 
therefore  essential  at  the  outset  to  see  what  is  necessarj''  for  the 
effective  exercise  of  the  Commonwealth  power  to  impose  Customs 
duties  and  to  regulate  trade  and  commerce  with  foreign  countries. 
In  this  connection  the  other  powei's  expressly  conferred  on  the 
Commonwealth  may  be  considered,  and,  taken  as  a  whole,  they 
\'est  in  the  Commonwealth  the  power  of  controUing  in  everj" 
respect  Australia's  relations  with  the  outside  world.  The  control 
of  trade  and  commerce  with  other  countries,  the  imposition  of 
Customs  duties,  immigration,  quarantine,  and  external  affairs, 
are  all  different  aspects  of  Australia's  relations  with  other  coun- 
tries. The  manifold  and  varied  activities  which  are  recognized 
as  functions  of  the  State  in  Australia  were  well  known  to  the 
framers  of  the  Constitution,  and  it  cannot  be  supposed  that  it 
was  intended  that  the  Commonwealth  control  of  Australia's 
relations  with  other  countries  should  be  subject  to  the  exception 

(1)  1  C.L.R.  91. 
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that  it  should  have  no  opemtion  in  so  far  as  State  Governments   R-  C.  of  a. 

in  the  exercise  of  their  governmental  functions  were  concerned. 

If  the  power  of  the  Commonwealth  were  to  be  taken  as  so    attornky- 

restricted,  then,  in  regard  to  any  goods  which  a  State  deemed  ^^^y  ^^ 

necessary  for  the  carrjung  out  of  its  governmental  functions,  not  ''• 

.  ,  Collector  OF 

onh'  would  the  importation  be  free  of  dut\%  but  the  Customs  Customs  for 

.  NSW 

control  and  examination  of  the  goods  would  be  at  an  end,  general  '  ' 
prohibitions  on  importation  could  not  be  applied,  and,  on  the  o'OonnorJ. 
same  reasoning,  neither  quarantine  laws  nor  immigration  laws 
could  be  allowed  to  stand  in  the  way  of  the  State.  If  the 
exercise  of  Commonwealth  power  were  to  be  so  restricted,  it  is 
difficult  to  see  how  Commonwealth  control  could  be  comprehen- 
sive and  effective,  how  it  could  ever  frame  or  carry  out  any 
general  policy  in  respect  of  the  finances,  the  industry,  the  health, 
or  the  trade  of  the  whole  Commonwealth.  In  other  words,  the 
power  conferred  could  not  be  effectively  exercised  unless  State 
dealings  with  countries  outside  Australia  were  within  the  control 
of  the  Commonwealth. 

It  being  necessary,  therefore,  for  the  effective  exercise  of  the 
Commonwealth  power  that  the  importation  of  the  goods  of  a 
State  by  a  State  should  not  be  exempt  from  the  control  of  the 
Commonwealth,  it  follows  that  the  Commonwealth  power  must 
be  taken  to  include  the  right  of  restricting  to  that  extent  the 
rights  which  the  State  had  previously  exercised,  and  it  must  be 
taken  that  to  that  extent  the  State  control  of  its  railways  has  in 
the  distribution  of  powers  under  the  Constitution  been  restricted. 

As  to  the  third  ground,  therefore,  I  have  come  to  the  conclusion 
that,  apart  from  sec.  114,  the  Constitution  authorized  the  enact- 
ment of  the  Cuatmns  Act  1901  imposing  duties  on  steel  rails 
imported  by  the  Government  of  a  State. 

The  question  remains,  were  the  steel  rails  exempt  from  duty  by 
virtue  of  sec.  114  of  the  Constitution  ?  On  this  part  of  the  case 
I  shall  add  very  little  to  what  has  been  said  by  my  learned 
brother  the  Chief  Justice,  whose  judgment  I  have  had  the  oppor- 
tunity of  reading,  and  in  which  I  entirely  concur.  In  the  inter- 
pretation of  sec.  114  I  base  my  judgment  on  this  ground.  In  the 
widest  sense  of  the  word  no  doubt  a  Customs  duty  is  a  tax,  but 
in  the  circumstances  under  consideration  it  is  in  its  nature  and 
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H.  C.  OF  A.  essence  more  properly  a  charge  made  in  respect  of  the  landing  of 

the  goods  in  Australia.     But,  used  in  relation  to  property  and  in 

Attobsey-   the  expression  "  tax  on  property,"  there  is  a  narrower  meaning  of 

^  nTw  ^^  ^^®  word  well  known  and  recognized.     A  tax  on  property  in  the 

V'  strict  and  narrower  meanin^r  is  an  exaction  made  in  respect  of 

Collector  OF  ,  . 

Customs  for  the  holding  or  ownership  of  property.      That  meaning  would  not 
'  include  Customs  duty  on  goods  imported.     Whether  the  word 

O'Connor  J.  «  tax,"  being  a  general  woixi  and  capable  of  the  wider  or  of  the 
nan'ower  meaning,  is  to  be  interpreted  in  its  wider  or  in  its 
narrower  sense,  is  a  question  to  be  determined  as  in  all  other  cases 
where  a  legislature  has  used  an  ambiguous  expression,  namely,  by 
a  consideration  of  the  context,  of  the  other  sections  of  the  Con- 
stitution, and  of  its  whole  scope  and  purpose.  On  that  view  I 
have  come  to  the  conclusion  that  to  construe  the  expression  "  tax 
on  property  "  in  the  wider  sense  as  including  Customs  duties 
would  be  to  restrict,  in  the  manner  I  explained  in  the  earlier  part 
of  my  judgment,  the  effective  exercise  of  the  power  clearly  given 
to  the  Commonwealth  of  the  exclusive  control  of  all  importation 
into  Australia. 

For  these  reasons,  in  my  opinion,  the  second  question  must  be 
answered  in  the  negative,  and  on  the  whole  case  judgment  must 
be  entered  for  the  defendant. 

Isaacs  J.  With  every  question  discussed,  except  one,  I  have 
already  dealt  in  the  previous  case  :  The  King  v.  Sutton  (1).  But 
this  additional  question  gives  rise  to  by  far  the  most  difficult  of 
all  the  problems  we  have  had  to  solve.  It  is  whether  sec.  114  of 
the  Constitution  prohibits  the  Commonwealth  from  levying 
Customs  duties  upon  goods  imported  by  the  States  for  govern- 
mental purposes.  The  prohibition  is  not  expressly  claimed  for  any 
goods  other  than  those  intended  for  governmental  purposes,  but 
there  is  no  such  constitutional  limitation  express  or  implied  as  to 
the  property  protected.  If  the  concluding  passage  of  the  section 
applies  to  Customs  duties  at  all,  it  must  apply  without  restriction 
to  State  property  of  every  description  that  is  imported  from 
abroad.  The  phrase  that  gives  rise  to  the  doubt  is  the  expression 
"  any  tax  on  property  of  any  kind  belonging  to  a  State,"  and  it  is 

(1)  6C.L.R.,  789. 
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urged  with  considerable  force  that  these  words,   taken   in  the   H.  C.  of  a. 
literal  sense,  include  a  Customs  duty,  and  that  the  duty  is  a  tax,  * 

and  the  goods  upon  which  it  is  imposed  are  property,  and  that  attornet- 
this  sense  should  not  be  departed  from.  If  a  Customs  duty  falls  ^*^^*^y  ^' 
within  the  meaning  of  the  word  "  tax  "  in  sec.  114, 1  am  of  opinion  v. 

that  the  plaintiff's  argument  is  made  good.   I  see  no  escape  from  customs  for 
the  contention  that  a  Customs  duty,  as  ordinarily  understood  and        '  '    * 
as  enacted  in  the  Commonwealth  Acts,  is  a  duty  upon  property,      '»«» j. 
and  if  the  goods  belong  to  the  State,  the  prohibition  would  apply. 
I  am  unable  to  accede  to  the  view  presented  that  a  Customs  duty 
is  merely  a  tax  on  an  operation,  namely,  the  act  of  importation, 
and  nothing  more. 

A  Statute  might  doubtless  be  so  penned  as  to  apply  the  tax  to 
the  act  of  importation  only,  and  not  to  operate  directly  on  the 
goods,  but  that,  besides  affording  room  for  argument  even  then 
as  to  the  substance  of  the  enactment,  would  not  be  an  ordinary 
Cvstovis  Act,  nor  is  the  Statute  now  in  question  of  that  nature. 

The  Customs  Tariff  1902  in  terms  imposes  the  duties  on  goods 
imported.  It  is  nevertheless  urged  that  the  goods  considered  as 
property  are  not  the  subject  of  taxation,  but  only  the  subject  of 
importation,  and  that  the  importation  and  nothing  more  is  the 
subject  of  taxation.  This  a  fundamental  argument,  and  as  it 
affects  indefinitely  the  constitutional  relations  of  Commonwealth 
and  States,  it  renders  necessary  a  careful  examination  into  the 
nature  of  Customs  legislation  as  understood  in  England  for  some 
centuries. 

The  whole  course  of  English  precedent  and  authority  appears 
to  me  to  support  the  view  that  the  tax  is  intended  to  fall,  and 
does  fall,  on  the  goods  in  the  same  sense  as  is  ordinarily  under- 
stood by  a  tax  on  goods,  and  not  on  the  mere  act  of  importation. 

It  is  true  that  importation  is  essential  to  the  claim  for  duty, 
but  nowhere  do  we  find  that  it  is  the  intangible  act  of  importation 
which  is  the  subject  of  taxation,  but  always  the  concrete  property 
imported.  The  duty  is  on  imports.  McCullocJts  CoiriTnercial 
Dictionary  defines  Customs  as : — "  Customs  are  duties  charged 
upon  commodities  on  their  being  imported  into  or  exported  from 
a  country."  Importation  is  an  event  or  occasion  which  renders 
the  property  liable  to  taxation,  just  as  if  land  were  taxable  if  and 
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H.  C.  Of  A.  when  used  for  business  purposes.     In  such  case  it  might  in  an 

^/^       unprecise  and  familiar  way  be  said  the  use  for  business  operations 

Attorney-   was  taxed,  but  the  real  subject  of  taxation  would  be  the  land. 

^N  S*W  ^'  Samel  on  the  Law  of  Customs,  at  p.  29,  says:— "The  Customs 

V*  duties  are  supposed  to  have  been,  at  the  commencement,  small 

Collector  of  . 

Customs  for  sums  paid  by  the  merchant  for  the  use  of  the  King's  Warehouses, 

'  '  weights,  and  measures.  But  these  were  extended  in  course  of 
I4M08  J.  time  and  commuted  into  an  irnpoat  upon  merchandise  itself,  the 
consideration  given  by  the  Crown  being  permission  to  its  own 
subjects,  to  travel  out  of  the  realm  with  their  merchandise,  and 
to  foreign  merchants,  to  import  goods  into  the  kingdom,"  be 
The  same  learned  author  speaking  of  drawbacks  says,  at  p.  160  :— 
**  It  is  scarcely  necessary  to  explain,  that  the  familiar  term  '  draw- 
back' is  applied  to  repayments  of  duties  or  taxes  previously 
charged  on  commodities,  but  from  which  they  are  relieved  on 
exportation,  that  they  might  be  disposed  of  in  the  foreign  market 
on  the  same  terms,  as  if  they  had  not  been  taxed  at  aU" 

Bates  Case  (1),  a  prosecution  for  not  paying  an  import  duty  on 
currants,  ultimately  led  in  1610,  as  pointed  out  by  Bromn  on 
Constitutional  Law  (at  p.  302  and  following  pages),  to  the 
Petition  of  Grievances  addressed  to  James  I.,  which  refen-ed  to 
"taxing  or  imposing  upon  the  subject s  goods  or  merchandizes " 
and  to  "  impositions  either  within  the  land,  or  upon  commodities 
either  exported  or  imported  by  the  merchants." 

The  petition  requested  "  that  a  law  may  be  made  during  this 
Session  of  Parliament,  to  declare,  that  all  impositions  set,  or  to  be 
set  upon  your  people,  tlielr  goods  o?'  merchandizes,  save  only  by 
common  assent  of  Parliament,  are  and  shall  be  void,"  &c.  Broom, 
also,  at  p.  371,  quotes  Hargraves  as  remarking  "  James  I.  claimed 
the  right  of  imposing  duties  on  imported  and  exported  mer- 
chandize by  prerogative,"  and  in  discussing  the  question^  states  it 
thus  "  May  the  Sovereign  jure  coronie  tax  our  imports  "  ?  In 
the  course  of  a  learned  discussion  he  quotes  the  Statute  16  Car.  I. 
c.  8,  granting  tonnage  and  poundage  to  the  King,  and  declaring 
and  enacting  that  "  it  is  and  hath  been  the  ancient  right  of  the 
subjects  of  this  realm  that  no  subsidy  custom  impost  or  other 
charge  whatsoever  ought  to  or  may  be  laid  or  imposed  upon  any 

(1)  2  St.  Tri.,  371. 
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meixhandize  eocported  or  iTnported  by  subjects  denizens  or  aliens   Bf.  C.  of  a. 

without  common  *  consent  in  Parliament."      Similarly  wa»s  it  so 

recited  in  sea  6  of  the  Act  12  Car.  II.  c.  4.      In  Sheppard  v.    attobnkt- 

Gosiwld  (1)  it  is  said  that  Queen  Mary  laid  an  imposition  upon  ^^^yy  ^' 

cloth,  and  James  I.  laid  an  imposition  upon  currants,  "  and  so  »• 

Collector  OF 
(upon  the  supposition  that  by  the  Common   Law  merchandize  Customs  for 
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might  be  charged  with  Custom)  possibly  like  impositions  might  '  ' 
be  laid  on  Wax  or  any  other  Merchandize."  That  case,  as  it  *«»«»  j. 
seems  to  me,  places  the  matter  in  a  very  clear  light.  The  Court 
thus  summarizes  the  grounds  of  dutiability  (2) : — "  From  those 
words  {i,e.y  words  of  the  Act  of  Car.  11.)  I  observe,  that  wines 
liable  to  pay  tonnage  by  the  Act,  must  have  these  properties  : — 
1.  They  must  be  wines  which  shall  come  or  be  brought  into  the 
ports  or  places  of  the  Kingdom.  2.  They  must  come  or  be 
brought  into  such  ports  or  places  as  merchandize,  that  is,  for 
sale  and  to  that  end,"  &c.,  and  then  follow  other  grounds  peculiar 
to  the  Act  itself.  It  can  scarcely  be  doubted  that  the  Court  were 
of  opinion  the  duty  was  on  the  property  itself. 

I  pass  from  these  early  expressions  of  the  nature  of  the 
tax  to  one  that  is  perhaps  the  most  recent.  In  Algmna  Central 
Railway  Co,  v.  The  King  (3)  Lord  Macnaghten,  speaking  for 
the  Privy  Council,  and  dealing  with  a  Customs  Act  of  Canada, 
says : — "  The  duty  is  a  duty  imposed  on  goods  imported."  His 
Lordship  does  not  say  on  the  act  of  importation,  but  on  the  goods 
that  are  imported.  The  conception,  therefore,  of  English  law  as 
to  a  Customs  duty  has  for  centuries  been  that  of  a  tax  upon 
goods,  that  is,  upon  the  property. 

Turning  to  the  Constitution  itself,  though  the  language  is  not 
invariable,  I  read  sees.  93  and  95  as  contemplating  that  Customs 
duties  are  imposed  on  the  goods  themselves. 

The  framers  of  the  American  Constitution  had  before  them 
the  history  of  Customs  duties  and  the  enactments  imposing  the 
duties,  and  they  correctly  and  tersely  framed  the  prohibition  to 
the  States  against  imposing  duties  upon  imports.  I  can  see  no 
distinction  between  duties  imposed  on  "  Merchandize  .  .  . 
imported"  as  in  the  Act  of  Car.   L,  or  "rates   imposed   upon 

(I)  Vangh.,  159,  at  p.  1G3.  (2)  Vaugh.,  159,  at  p.  165. 

(3)  (1903)  A.C.,  478,  at  p.  481. 
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H.  C.  or  A.  merchandize  imported "  as  in  the  Act  of  Car.  II.,  on  the  one 

"™*        hand,  and  "  duties  on  imports  "  in  the  United  States  Constitution 

Attorney-   ^^   t;he   other.      One   of   the   Imperial    Statutes   which   caused 

^^^W  ^'  dissatisfaction  in  America  was  4  Geo.  III.  c.  15,  and  that  enacted 

V-  there  should  be  raised  certain  rates  and  duties  "  for  and  upon  all 

COJXBCTOROF 

Customs  for  white  and  clayed  sugars     .     .     .     which   shall   be   imported   or 
'       '      brought  into  any  Colony  or  Plantation  in  America.**     The  phrase 
leaacaj.      "  dutics  on  imports  "  was  only  a  concise  mode  of  expressing   the 
ordinary  operation  of  Customs  Acts  as  to  groods  imported. 

In  Browii  v.  Mainland  (1)  Marshall  C.J.  declared  that  a  duty 
on  imports  meant  more  than  a  duty  on  importation,  it  extended 
to  a  duty  on  the  thing  imported.  It  is  to  be  observed,  if  it  be 
material,  that  he  even  went  further  and  determined  that  a  State 
Act  requiring  a  licence  upon  the  operation  of  selling  imports  was 
equivalent  to  imposing  a  tax  on  the  imports  themselves  and  was 
repugnant  to  the  Federal  Constitution.  In  Ahny  v.  California 
(2),  which  followed  Brown  v.  Maryland  (l),  Ta?i€y  C.J.  speaking 
of  the  earlier  case  said : — "  the  Court  decided  that  the  State  law 
was  a  tax  on  imports."  Here  the  property  protected  is  defined 
in  the  widest  possible  terms,  and  includes  goods  whether  in  the 
character  of  imports  or  not. 

I  am,  therefore,  clearly  of  opinion  that  Customs  duty  is 
imposed  upon  the  goods  themselves,  and  if  this  were  all,  I  should 
hold  the  case  came  within  sec.  114. 

But  is  a  Customs  duty  a  "  tax "  within  the  true  meaning  of 
the  section  ?  In  the  broadest  sense  a  tax  it  undoubtedly  is,  and 
if  the  word  "  tax  "  stood  alone  it  would  be  impossible  to  deny  its 
inclusion  of  Customs  duties  as  well  as  of  a  direct  tax  on  property 
after  incorporation  in  the  general  stock  of  the  country.  But 
the  word  "  tax "  and  its  plural  "  taxes "  are  not  words  of 
invariable  signification  indicating  any  exercise  whatever  of 
the  power  of  taxation;  they  are  not  infrequently  used  to 
denote  a  particular  species  of  imposition,  in  contra-distinction 
to  duties,  and  to  duties  of  various  kinds.  The  word  "taxa- 
tion," when  used  to  confer  a  governmental  power,  carries  the 
amplest  meaning ;  but  "  tax "  may  or  may  not  be  as  wide. 
The    word    must  be  looked  at  in  relation  to  its  surroundings, 

(1)  12  Wheat.,  419.  (2)  24 How.,  169,  at  p.  173. 
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it    must    be    considered   with    respect   to    the    object    of    the   ^-  ^-  ®^  '^• 
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clause  in  which  it  stands,  and  the  results  which  would  flow  from  s^_^ 

one  construction  or  the  other ;   in  short,  its  meaning  must,  like  Attorney- 

any  other  word  not  of  invariable  signification  found  in  a  docu-  nIs^W.^*^ 

ment,  be  ascertained  by  interpretinff  it  by  the  light  of  the  whole  ^• 

^  ^^  .  COLLECJTOROF 

instrument.     There  are  many  Statutes  in  which  "  taxes  "  may  be  Customs  for 

NSW 
found  diflerentiated  from  "  duties."     Some  of  these  enactments        ' 

are  of  special  value  in  this  connection  because  they  refer  to  con-      ^•***»  ''• 

stitutional  powers.     The  Act  6  Geo.  III.  recited  that  several  of 

the  Houses  of  Representatives  in  the  American  Colonies  had 

claimed  the  sole  and  exclusive  right  of  "  imposing  duties  and 

taxes  "  and  thereupon  declared  Imperial  paramountcy.     The  Act 

14  Geo.  III.  c.  83,  making  provision  for  the  Government  of  the 

Province  of  Quebec,  while  enacting  that  a  Legislative  Council 

might  be  appointed  with  power  to  make  Ordinances   for  the 

peace  welfare  and  good  government  of  the  Province,  prohibited 

the  Council  from  laying  "any  taxes  and  duties"   within   the 

Province  except  certain  "rates  and  taxes"  within  Towns  and 

Districts.     By  a  later  Statute,  14  Geo.  III.  c.  88,  the  British 

Parliament  itself,   for  the   purpose   of    defraying  part  of   the 

cost   of   Government   in   Quebec,   imposed   certain   "  rates  and 

duties  "  of  Customs  upon  goods  therein  mentioned.     They  were 

not  called  taxes.    Without  attempting,  for  I  have  no  opportunity, 

to  make  any  extensive  enumeration  of  Statutes  which  present 

the  distinction  between  the  words  referred  to,  I  may  mention  two 

others  far  removed  in  time  and  character  from  those  just  refeixed 

to.      They   indicate,   however,   how   the    legislature   sometimes 

recognizes  the  restricted  meaning  of  the  word  "  tax."     The  Act 

called  the  Taxes  Manageineni  Act  1880  (43  &  44  Vict.  c.  19)  used 

the  word  "  taxes  "  in  two  different  senses.     In  its  short  title,  as  is 

seen,  the  word  is  employed  in  a  comprehensive  sense ;  but  in  the 

full  title  to  the  Act  a  narrower  sense  is  found.     It  styles  itself 

"  An  Act  to  consolidate  enactments  relating  to  certain  Taxes  and 

Duties,"  &c.     Customs  duties  are  not  included,  others  are.     The 

other  Act  is  called  the  Revenue  Act  1889  (52  &  53  Vict.  c.  42), 

and  is  an  Act  to  amend  the  law  relating  to  the  Customs  and  Inland 

Revenue,  &c.     Part  I.  is  headed  "  Customs,"  and  under  this  Part, 

sec.  6  refers  to  a  "  duty  of  Customs."     Part  II.  is  headed  "  Taxes," 
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H.  C.  OF  A.  and  refers  to   Land   Tax,   Income  Tax,  and   Inhabited   House 

1908.        Duties,  a  good  instance  of  the  accommodating  meaning  of  the 

Attorney-    term  as  including  some  duties  while  excluding  others.     Part  III. 

^  N  S\  W  ""  ^^^'^   ^^^^  Stamps.      Part  IV.   with   Excise.      It  is  therefore 

V'  evident  that  no  invariable  signification  can  be  claimed  for  the 

Collector  or  ,  . 

Customs  FOR  word  "tax,"  and  not  being  unambiguous  it  is  necessary  for  the 

'  *  purposes  of  construction  to  have  regard  to  those  circumstances  to 
Isaacs  J.  which  I  havc  already  adverted.  In  approaching  the  construction 
of  sec.  114  it  must  first  be  borne  in  mind  that  to  constitutionally 
exempt  a  State  from  any  obligation  to  pay  Customs  duty,  leaving 
it  free  therefore  at  its  own  will  to  supply,  not  only  its  own 
sovereign  needs,  but  also  its  own  citizens,  and  through  them  the 
whole  continent,  with  goods  otherwise  dutiable,  might  not  merely 
weaken,  but  utterly  frustrate  the  most  cherished  endeavours  of 
the  Federal  Parliament  to  regulate  the  foreign  trade  and  com- 
merce of  Australia,  and  seriously  impair  the  revenues  of  other 
States.  This  would  not  merely  leave  to  the  several  States  the 
same  power  over  the  introduction  of  goods  into  Australia,  which 
they  had  before  Federation,  but  would  vastly  increase  it,  because 
the  owners  of  goods  never  previously  had  the  right  which  they 
now  have  of  crossing  State  lines  with  their  merchandise  free  of 
duty.  This  is  a  result  certainly  not  to  be  courted,  and  is  in  clear 
antagonism  to  the  primary  intention  of  the  Constitution  gathered 
from  the  grant  of  exclusive  powers  over  foreign  commerce,  and 
over  that  class  of  taxation  which  is  inseparable  from  its  effectual 
regulation.  It  could  scarcely  have  been  the  object  of  the  framers 
of  the  Constitution  to  render  it  so  eaisilyand  mortally  vulnerable. 
If,  therefore,  another  meaning,  less  destructive  of  the  main  pur- 
pose of  the  grants  of  power  affected,  and  ye<^  affording  substantial 
protection  to  the  States,  can  with  proper  regard  for  the  language 
of  the  section  be  placed  on  the  word  "  tax,"  that  more  limited 
meaning  should,  in  my  opinion,  be  given  to  it.  Sec.  114,  is,  I 
believe,  the  only  clause  of  the  Constitution  where  the  word 
"  tax  "  is  found.  "  Taxation,"  the  generic  term,  is  frequently 
employed  and,  as  in  sec.  55,  includes  Customs  and  Excise  duties. 
But  there  are  a  great  number  of  sections  in  which  the  particular 
class  of  taxation  now  under  consideration  is  referred  to,  and  con- 
stantly as  "  duties  of   Customs."      Nowhere  is   that  species  of 
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taxation  called  a  "  tax."   Even  in  sea  112  the  same  phraseology  is   ^'  ^*  ®'  '^• 
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retained.   Then  comes  sec.  114,  the  structure  of  which  is  important. 

It  forbids  a  State   to  raise  forces  except  with  Commonwealth    attornby- 

consent,  and  then  forbids  it  to  "  impose  any  tax  on  property  of      n^W.^' 

any  kind  belonging  to  the  Commonwealth."   Stopping  there  for  a  ^       «'• 

,    ,  ,  .  .  .      Collector  op 

moment  it  is  of  course  clear  that,  treating  the  provision  necessarily  Customs  for 

as  one  of  permanency,  no  Customs  duty  could  be  comprehended  '  * 
in  the  prohibition  to  tax  Commonwealth  property.  The  sue-  i8a«»J- 
ceeding  paragraph  "  nor  shall  the  Commonwealth  impose  any  tax 
on  property  of  any  kind  belonging  to  a  State  "  is  a  reciprocal 
inhibition  relating  to  the  same  class  of  taxation.  To  make  so 
serious  an  inroad  into  Commonwealth  control  of  external  com- 
merce as  the  plaintiff's  contention  involves,  would  require  the 
clearest  expression  of  intention,  and  the  mere  use  of  a  word  not 
uncommonly  employed  in  a  limited  sense,  and  indeed,  in  connec- 
tion with  the  word  "  property  "  more  often  and  more  appropriately 
used  in  a  limited  sense,  combined  with  the  marked  omission  of  the 
word  "  duties,"  convinces  me  that  Customs  duties  are  not  within 
the  object  and  intention  of  sec.  114. 

Mr.  Pilcher  urged  the  view  that  if  Customs  duties  were 
entirely  outside  the  section,  and  completely  within  the  control  of 
the  Federal  Parliament,  so  must  Excise  duties  be  in  all  cases  open 
to  the  Parliament  to  impose  on  the  States.  It  is  not  necessary  to 
determine  this,  but  it  may  well  be  indicated  that  as  the  doctrine 
of  State  instrumentalities,  as  it  is  called,  or  in  plainer  English, 
the  doctrine  of  the  exercise  of  governmental  functions,  cannot  be 
applied  outside  the  territory  of  the  State  but  only  within  that 
territory,  its  application,  quite  apart  from  sec.  114,  may  avert  at 
least  some  of  the  consequences  feared  by  learned  counsel.  Upon 
that  subject  I  say  nothing  further. 

For  the  reasons  I  have  stated,  my  opinion  is  that  the  defendant 
ought  to  succeed. 

HiGGiNS  J.  The  case  for  the  State  has  been  well  put  and 
forcibly,  mainly  on  the  grounds  (1)  that,  according  to  the 
principles  laid  down  by  this  Court  in  D'EToden  v.  Ped/ier  (1) 
and  in  subsequent  cases,  the  State  agencies  and  functions  are 

(1)  1  C.L.R,91. 
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H.  C.  OF  A.  exempt  from  federal  taxation;  and  (2)  that  by  sec  114  of  the 

^ '        Constitution  the  Commonwealth  is  forbidden  to  tax  the  property 

Attorney     of  the  State. 
^  N^v  ^^      ^^^^  ^^^  ground  may  be  put  into  something  like  a  syllogism  : 

«••  — The  Commonwealth  cannot  tax  a  State  Government  function  ; 

Collector  OF 

CrsTOMSFoR  D'Emden  v.  Pedder  (1);  Radioay  Tniffi.c  Employ^  Association 
'  Case  (2);  Soiitli  Carolina  v.  United  States  (3),     The  railways  are 

HJCTin.  J.  a  State  Government  function ;  Ra  ilway  Traffic  Employes  Associa- 
tion Cufie  (4).  Therefore,  the  Commonwealth  cannot  tax  the 
raihvavs. 

These  steel  rails  were  the  property  of  the  New  South  Wales 
Government,  and  were  being  imported  for  the  purposes  of  the 
New  South  Wales  government  railways. 

As  to  this  first  gix)und,  the  argument  for  the  plaintiff  is  wholly 
founded  on  certain  doctrines  adopted,  and  certain  expressions 
used,  by  this  Court  in  previous  decisions.  But  for  these 
doctrines  and  expressions  I  should  not,  personally,  feel  any 
difficulty  with  regard  to  the  first  ground.  If  it  were  open  to  me 
to  do  so,  I  confess  I  should  like  to  reconsider  the  doctrine,  or  the 
limits  of  the  doctrine,  that  there  is  to  be  implied  from  the 
Constitution  any  such  prohibition  of  taxation  as  is  asserted  in 
D'Eniden  v.  Pedder  (1)  and  in  the  subsequent  cases ;  and  I 
should  also  like  to  reconsider  the  doctrine  that  the  railways  are 
a  State  governmental  function — I  mean,  a  strictly  governmental 
function,  in  the  same  sense  as  the  legislature,  the  executive  and 
the  judiciary  are  governmental  functions.  I  am  emboldened  to 
express  my  doubt  as  to  these  doctrines  because  the  Privy  Council 
by  its  Judicial  Committee  has  condemned  the  former  doctrine. 
But  I  bow  to  the  opinion  of  the  majority  of  my  learned 
colleagues,  both  as  to  these  doctrines  themselves,  and  as  to  the 
further  doctrine  that  the  Privy  Council  is  in  an  appeal  from  the 
High  Court  "  bound  to  accept  and  follow "  the  decision  of  the 
High  Court  with  regard  to  a  constitutional  point  of  the  nature 
referred  to  in  sec.  74  of  the  Constitution :  see  Baxter  v.  Com- 
missioners of  Taxation  (N.S.W.)  (5).      My  judgment  in   this 

(1)  1C.L.R,91.  (4)  4C.L.R.,4S8,atpp.  538.9. 

(2)  4C.L.R.,  488,  at  p.  537.  (5)  4C.L.R.,  1087,at pp.  1100,1116. 

(3)  199  U.S.,  437. 
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case,  therefore,  must  assume  that  these  doctrines  are,  in  their   ^'  C-  ®'  -^• 

190S 

application  hitherto,  unimpeachable.     But  the  doctrine  as  to  the       ^^' 
exemption  of  State  agencies  from  Commonwealth  taxation  has    attornby- 
never  yet  been  applied  to  Customs  taxation,  taxation  of  the  act      n.'s!  w.^' 
of  importation,  as  distinccuished  from  internal  taxation.     It  has  ^       ^'• 
never  yet  been   applied   so   as   to   make   an   exception  to   the  Customs  tor 
exclusive  and  paramount  power  of  the  Commonwealth  Parliament        '       ' 
to  make  laws  with  respect  to  trade  and  commerce  with  other     Hi«ginBj. 
countries,  and  with  respect  to  Customs  taxation  (sec.  51  (i.)  (ii.) ; 
sec.  90).     For  the  reasons  which  I  have  stated  in  The  King  v. 
Sutton  (1)  I  regard  the  doctrine  as  to  the  King  not  being  bound 
save  by   express   words,  as   being  inapplicable  as  between   the 
States  and  the  Commonwealth,  at  all  events  in  the  exercise  of  an 
exclusive  power  of  the  Commonwealth ;  and  I  regard  State  laws 
and  State  powers  in  respect  of  the  railways  as  subordinated  to 
the  Commonwealth  powers  with  regard  to  trade  and  commerce,, 
and  with  regard  to  Customs  taxation. 

But  the  interpretation  of  sec.  114  of  the  Constitution  raises 
another  diflSculty.  The  section  itself  mixes  up  two  distinct  sub- 
jects. It  forbids  a  State  to  raise  a  naval  or  military  force 
without  the  consent  of  the  Commonwealth  Parliament ;  and  it 
forbids  a  State  to  impose  a  tax  on  property  of  any  kind  be- 
longing to  the*Commonwealth.  Then,  apparently,  it  occurred  to 
the  draughtsman  that  a  similar  prohibition  should  be  inserted 
against  the  Commonwealth  taxing  State  property.  The  prohibi- 
tion as  to  State  taxation  was,  no  doubt,  suggested  by  the  British 
North  ATYierica  Act,  sec.  125.  But  by  substituting  the  word 
"  property  "  for  "  lands  or  property,"  the  intention — if  it  was  the 
intention — to  confine  the  prohibition  to  what  are  known  as 
"  property  taxes  "  has  been  somewhat  obscured.  Property  is,  by 
the  Constitution,  subject  to  be  taxed  at  the  instance  of  the  State 
as  well  as  of  the  Commonwealth ;  Customs  taxation  is  solely  a 
matter  for  the  Commonwealth  (sec.  90).  Taxes  of  retaliation,  as 
between  the  States  and  the  Commonwealth,  are  possible  as  to 
property  taxes;  but  are  impossible  as  to  Customs  taxes.  But 
whatever  may  have  been  the  motive  which  led  to  this  express 
prohibition,  in  addition  to  the  prohibition  which  this  Court  has 

(1)  5C.L.R.,  789. 
TOL.  V.  57 
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H.  C.  Of  A.   held  to  be  implied  from  the  nature  of  the  Constitution  as  to  the 
^__^       taxation  of  State  or  Commonwealth  agents,  the  phraseology  is 

Attobnky-   such  as  to  point  to  taxation  of  property  as  property  as  being 

^' N  s'w  ^'  *'^®  subject  of  this  express  prohibition.     "  A   State  shall  not, 
^'  without  the  consent  of  the  Parliament  or  the  Commonwealth, 

Customs  kor  .  .  .  impose  any  tax  on  property  of  any  kind  fteZotigfiTigr  to  the 
^^__  *  Commonwealth,  nor  shall  the  Commonwealth  impose  any  tax  on 
Hijfginsj.  property  of  any  kind  belonging  to  a  State."  But  is  a  Customs 
tax  a  tax  on  property  as  such  ?  The  Customs  Tariff  1902  speaks  ' 
of  "  duties  .  .  .  on  .  .  .  goods,"  and  the  expression  is 
roughly  accurate,  although,  probably,  if  fully  expressed  it  would 
be  a  tax  on  persons  in  respect  of  the  importation  of  goods ;  just 
as  a  property  tax  is  usually,  though  not  necessarily,  a  tax  on 
persons  in  respect  of  their  property.  A  Customs  tax  is  a  tax, 
not  on  property  as  such,  but  on  persons  in  respect  of  the  act  of 
importation.  There  is  a  fundamental  difference  between  taxing 
men  for  having  property,  and  taxing  men  for  moving  property — 
and,  in  particular,  for  moving  property  into  the  country  from 
over  seas.  A  turnpike  toll,  or  an  octroi  tax,  is  not,  properly 
speaking,  taxation  "  imposed  on  property,"  although  the  person 
who  moves  the  animals  or  goods  through  the  gate  or  into  the 
city  has  to  make  a  payment  based  on  the  number  or  character  or 
value  of  the  things  which  enter.  Unless  they  enter,  there  is  no 
tax  ;  if  they  enter,  there  is  a  tax — which  has  to  be  paid  by  the 
person  who  brings  them  in,  whether  he  is  the  owner  or  not  In 
other  words,  it  is  not  a  "  property  tax."  The  case  of  succession 
taxes  in  the  United  States  is  analogous.  Congress  cannot, 
according  to  the  doctrine  of  MCvUoch  v.  Maryland  (1),  tax 
State  agencies ;  but  it  can  tax  a  bequest  of  money  or  a  devise  of 
land  to  the  State.  It  can  tax  the  movement  from  the  dead  hand 
into  the  hand  of  the  State :  Snyder  v.  Bettmann  (2).  Another 
analogy  may  be  found  in  the  distinction  between  taxation  by  a 
State  of  United  States  bonds,  the  property  of  a  corporation,  and 
taxation  levied  on  the  franchise  or  business  of  the  corpoiation ; 
although  the  amount  of  the  tax  may  depend  on  the  value  of  the 
bonds  iu  each  case :  Home  Insurance  Go,  v.  New  York  (3). 

(1)  4  Wheat.,  316.  (2)  190  U.S.,  249. 

(3)  119  U.S.,  129. 
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Again,  if  the  Commonwealth  were  to  impose  a  property  tax  on   H.  C.  of  A. 

Australian  residents  everywhere,  based  on  the  value  of  their        ]^ 

property  everywhere  (for  the  present  purpose  I  may  assume —  Attobney- 
without  deciding  it — that  such  a  tax  would  be  valid),  the  tax  ^^^^,°^ 
would  fall  on  them  in  respect  of  goods  even  in  London.     But  '^• 

y  °  .     COLLEOTOKOF 

when  the  Commonwealth  imposes  a  Customs  duty,  the  duty  is  Customs  fob 

"M  Q  vv 

not  payable  unless  it  be  attempted  to  move  the  goods  from        ' 
London  to  Australia.  Higgins  j. 

I  prefer  to  base  my  judgment  on  tliis  ground  which  I  have 
stated.  I  cannot,  confidently,  take  the  ground  that  a  Customs 
duty  cannot  be  a  tax  within  the  meaning  of  the  word  "  tax " 
in  sec.  114.  It  is  true  that  "  duties  of  Customs  "  and  "  duties  of 
Excise  "  are  the  usual  expressions ;  but  phraseology,  such  as  is 
used  in  sec.  55,  shows  that  the  Constitution  treats  the  imposing 
of  such  duties  as  being  the  imposing  of  taxes :  "  Laws  imposing 
taxation,  except  laws  imposing  duties  of  Customs  or  of  Excise, 
shall  deal  with  one  subject  of  taxation  only."  However,  the  fact 
that  sec  114  uses  the  mere  word  "  tax  " — not  "  tax  of  any  kind!' 
although  it  speaks  of  "  property  of  any  kind  " — strengthens  the 
view  that  the  framers  of  the  section  could  not  have  had  Customs 
duties  in  their  minds  at  the  time.  They  lay  the  emphasis  on  the 
thought  on  ownership—"  property  of  any  kind  belonging"  &c. 

I  have  based  my  reasoning  on  the  words  and  the  scheme  of 
our  own  Australian  Constitution.  But  it  is  a  fact  not  to  be 
ignored,  that  the  plaintiff's  counsel  have  not  been  able  to  point 
to  any  indication  (to  say  the  least)  that  in  the  United  States  or 
in  Canada  the  separate  States,  or  Provinces,  are  exempted  from 
Customs  taxation ;  although  it  is  from  the  United  States  that 
this  Court  has  adopted  the  doctrine  as  to  the  exemption  of  State 
agencies,  and  although  the  Canadian  Constitution  contains  the 
section  from  which  our  sec.  114  is  derived. 

For  the  reasons  which  I  have  stated,  I  concur  in  the  opinion 
that  the  States  of  Australia  are  liable  to  the  payment  of  duties 
of  Customs;  that  sec.  114  of  the  Constitution  does  not  exempt 
them;  that  the  duty  was  properly  paid  on  the  steel  rails  in 
question ;  and  that  judgment  should  be  entered  for  the  defendant 
with  costs. 
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H.  C.  OF  A.  Questions  answered  accordingly. 

1908. 

.  ^^"^  Solicitor,  for  the  plaintiff  The  Crown  Solicitor  for  the  Com- 

attohney-  »  r  '  J 

General  ok  inonweolth, 

'  ^.  Solicitor,  for  the  defendant.  The   Crown  Solicitor  for  New 

??";^*  °'  Smith  WaUs. 

Customs  for 

N.S.W. 

C.  A.  W. 
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CAMERON Appellant; 

Plaintiff, 

AND 

IRWIN  AND  OTHERS Respondents. 

Defendants, 

ON  appeal  from  the  supreme  court  of 

western  AUSTRALIA. 

H.  C.  OF  A.    Appeal  to  High  Court—Special  leave, 

1908 

In  an  action  in  the  Supreme  Court  of  Weatem  Australia  the  jury  found  a 

. ,  rerdict  for  the  plaintiff  for  £200,  and  judgment  was  entered  aooordingly.    On 

„  .  ij^  application  to  the  Full  Court  to  set  aside  the  judgment  on  the  ground  of 

absence  of  evidence,  the  Full  Court  reversed  the  judgment  below  and  entered 

Griffith  C. J.,  judgment  for  the  defendants. 

Barton,  '      * 

O'Connor,  «        .   ,  ,  i  ,      «•.   i    ^  #        i 

Isaacs  and  Special  leave  to  appeal  to  the  High  Court  was  refused. 


Hi((frin8  JJ* 


Application  for  special  leave  to  appeal. 

An  action  was  tried  in  the  Supreme  Court  of  Western 
Australia  at  Kalgoorlie,  by  Bunmside  J.  and  a  jury,  by  which  the 
plaintiff  Robert    Miles   Fletcher  Cameron,  a  legally   qualified 
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medical   practitioner,  sought   to   recover  from   the    defendants  '^"  ^'  °'  ^• 
Henry  Offley  Irwin  and  three  others,  who  were  also  legally       ^^^ 
qualified  medical  practitioners,  damages  for  injury  sustained  by     Cameron 
reason  of    the  defendants  having  combined   to   injure   him   in      ir^*,^. 

his  profession.     The  jury  found  a  verdict  for  the  plaintiff  for       

£200  damages^  and  judgment  was  entered  accordingly. 

The  defendants  applied  to  the  Full  Court  to  set  aside  the 
judgment  on  the  ground  that  there  was  no  evidence  that  the 
object  of  the  defendants  was  to  injure  the  plaintiff.  On  23rd 
December  1907  the  judgment  was  reversed  and  judgment  was 
entered  for  the  defendants  with  costs. 

The  plaintiff  now  applied  to  the  High  Court  for  special  leave 
to  appeal  from  the  judgment  of  the  Full  Court. 

Starke,  for  the  appellant.  The  Full  Court  has  entered  judg- 
ment for  the  defendants  without  setting  aside  the  verdict  of  the 
jury  and  without  any  motion  to  set  it  aside,  and  there  were 
no  grounds  for  setting  it  aside.  There  is  no  authority  for  such  a 
coarse  being  taken. 

[Griffith  C.J. — Special  leave  to  appeal  is  never  granted  on  a 
technical  error.] 

It  is  very  important  that  the  principle  of  not  interfering  with 
the  verdict  of  a  jury  should  be  upheld. 

[VtUeneiLve  Smith  referred  to  Rules  of  Supreme  Court,  Order 
XXXVI.  No.  10;  National  Mutual  Life  Association  of  Austral- 
asia Ltd,  V.  Kidman  (1).] 

There  there  was  a  motion  for  a  new  trial. 

[Isaacs  J.  referred  to  Scown  v.  Howarth  (2) ;  Ogilvie  v.  West 
Austrcdian  Mortgage  and  Ageiwy  Corporation  (3).] 

There  was  evidence  from  which  reasonable  men  could  find  that 
the  combination  of  the  respondents,  however  well  formed,  was 
used  to  oppress  the  appellant  and  did  injure  him.  [Counsel  also  • 
referred  to  Mariell  v.  Victorian  Coal  Miners*  Association  (4); 
Ihiblin,  Wicklow  and  Wexford  Railway  Co.  v.  Slattery  (5); 
Vakelin  v.  London  and  South  Western  Railway  Co,  (6).] 

(1)  3C.L.R.,  leo.  AL.T.,  120. 

(2)  25  y.L.R.,  88 ;  21  AL.T.,  36.  (5)  3  App.  Cas.,  1155. 

(3)  (1896)  A.C.,  257.  (6)  12  App.  Cos.,  41. 

(4)  29  V.L.R.,  475.  at  p.  496;  25 

TOL.  T.  58 
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H.  C.  OF  A.        Villeneuve  Smith  for  the  respondents,  was  not  heard 

1908. 


Cambbon        Griffith  C.J.    The  question  is  entirely  one  of  fact    Special 
Irwin.       leave  will  be  refused,  and  the  motion  will  be  dismissed  with 
costs. 

Special  leave  refused. 

Solicitors,  for  the  appellant,  Gillott,  Bates  &  Moir  for  Haynes, 
Robinson  &  Cox,  Perth,  for  Keenan  &  Randall,  Kalgoorlie. 


Solicitor,  for  the  respondents,  Horace  B.  Joseph. 


B.L 
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McLaughlin 

Defendant, 

FREEHILL 

Plaintiff, 


Appellant; 


AND 


Bespondent. 


ON  APPEAL  FROM    IHE    SUPREME  COURT  OF 

NEW  SOUTH  WALES, 

H.  0.  OF  A.    Solicitw'^  and  client — detainer  hy  luncUic — Costs  of  proceedings  to  set  aside  Imacy 

order — NecesMiries — Action  hy  solicitor  for  costs — Pleadings — Res  judicata— 
Amendtnent. 

M.  who  had  been  declared  insane  by  the  Supreme  Court,  reUlned  a 
solicitor  to  act  for  him  in  an  application  to  have  the  lunacy  order  set  aside- 
Before  making  the  application  the  solicitor  obtained  an  order  from  the  Court 
directing  that  his  costs  of  the  application  should  in  any  event  be  paid  by  the 
committee  out  of  M.'s  estate.  The  application  was  then  made  and  dismissed, 
and  the  previous  order  as  to  the  solicitor's  costs  was  embodied  in  the  order 
dismissing  the  application.  Before  the  costs  had  been  paid  M.  recovered  his 
sanity,  and  having  been  declared  sane  by  tho  Court  and  having  bad  the 
management  of  his  estate  restored  to  him,  refused  to  pay  the  costs. 


1908. 

Sydney, 
AprU  22,  23. 


Griffith  C.J., 
Barton  and 
Isaacs  J  J. 
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The  solicitor  brought  au  action  against  M.  to  recover  the  costs,  and,  the    H.  C.  of  A. 

only  material  defence  being  a  plea  of  never  indebted,  obtained  a  verdict  for  1908. 

the  amount  claimed.  '"^•^^ 

McLaughlin 
Held,  that  the  costs  were  necessaries,  and  that  the  solicitor  was  entitled  t*. 

to  recover  them  from  M.     The  fact  that  he  had  obtained  an  order  for  the     Feebhill. 

payment  of  the  costs  out  of  M.'s  estate  did  not  show  that  in  doing  the  work 

he  had  not  relied  upon  the  implied  common  law  obligation  of  the  lunatic  to 

pay  for  necessaries  supplied  to  him,  nor  did  the  order  operate  as  res  judicata 

as  between  him  and  M.,  not  having  been  made  in  a  proceeding  in  which  they 

were  independent  parties. 

Held,  further,  that  the  latter  defence  was  not  open  on  the  pleadings,  and, 
the  sole  question  at  the  trial  having  been  whether  the  costs  were  necessaries 
or  not,  au  amendment  sliould  not  be  allowed  after  trial. 

Decision  of  the  Supreme  Court :  Freehill  v.  McLaughlin^  (1907)  7  S.R, 
(N.S.W.),  253,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales, 

The  appellant  was  on  7th  August  1902  declared  by  the 
Supreme  Court  in  its  lunacy  jurisdiction  to  be  an  insane  person 
and  incapable  of  managing  his  affairs,  and  a  committee  of  his 
estate  was  appointed.  He,  thereupon  retained  the  respondent  as 
his  solicitor  to  make  an  application  to  the  Court  to  have  the 
order  declaring  him  insane  set  aside,  on  various  grounds.  Before 
making  the  application  the  solicitor  applied  for  and  obtained  an 
order  that  his  costs  of  the  application  should  in  any  event  be 
paid  by  the  committee  out  of  M.'s  estate.  The  application  was  dis- 
missed with  costs  on  18th  November  1902,  and  the  Court  ordered 
that  the  costs  of  all  parties  to  the  application  be  taxed  by  the 
Master  in  Lunacy  as  between  solicitor  and  client  and  certified,  and 
that  the  costs  of  the  applicant  so  certified  be  paid  by  the  com- 
mittee of  the  appellant's  estate  to  the  respondent.  The  appellant 
subsequently  recovered  his  sanity,  and  was  declared  by  the  Court 
to  be  sane,  and  the  management  of  his  estate  was  restored  to  him. 
The  costs  not  having  been  paid  by  the  committee,  the  respondent 
called  upon  the  appellant  to  pay  them,  but  as  he  refused  to  pay 
them,  the  respondent  brought  an  action  to  recover  them.  The 
only  material  plea  was  never  indebted. 

The  case  came  on  for  trial  before  Pring  J.  and  a  jury,  who 
found  a  verdict  for  the  plaintiff. 
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H.  C.  OF  A.       The  appellant  moved  the  Full  Court  to  set  aside  the  verdict  on 

■        the  ground  that  any  claim  the  respondent  had  against  his  estate 

McLaughlin  for  work  done  as  solicitor  had  merged  in  the  order  of  the  Court, 

Freehill     which  had  the  effect  of  a  decree  of  the  Cpurt  of  Equity,  and 

that  there  was  no  evidence  of  any  necessaries  supplied  by  the 

respondent,  and  even  if  the  services  rendered  were  necessaries, 
they  were  not  rendered  so  as  to  create  any  legal  obligation  on 
the  part  of  the  appellant  to  pay  them. 

The  Full  Court  refused  the  application  :  Freehill  v.  McLaugh- 
lin (1),  and  from  their  decision  the  present  appeal  was  brought. 
After  the  institution  of  the  appeal  the  respondent  died,  and  on 
the  application  of  the  appellant  the  High  Court  allowed  the 
names  of  the  executors  of  the  respondent's  estate  to  be  substituted 
for  that  of  the  respondent. 

.  [Reference  was  made  to  High  Court  Procedure  Act  1903,  sec. 
39 ;  Quick  &  Oromn,  Judicial  Power,  p.  268  ;  Order  XI.,  r.  2,  of 
the  High  Court  Rules  ;  sec  5,r.  l,of  the  rules  of  December  1907 ; 
Stamp  Act  (N.S.W.),  No.  27  of  1898,  sec.  54.] 

Cidlen  K.C.  and  Watt,  for  the  appellant.  Assuming  that  the 
work  done  was  necessaries,  as  the  jury  found,  the  circurastAnces 
under  which  it  was  done  exclude  any  liability  on  the  part  of  the 
appellant  to  pay  for  it.  The  respondent  never  looked  to  the 
appellant  for  payment.  He  relied,  not  upon  the  implied  obliga- 
tion of  a  lunatic  to  pay  for  necessaries  supplied  to  him,  but  went 
to  the  Court  and  obtained  an  order  that  the  costs  should  be  paid 
out  of  the  estate. 

[Griffith  C.J. — Was  not  the  existence  of  the  obligation  the 
foundation  of  the  order  of  the  Court  ?  Otherwise  what  justifica- 
tion was  there  for  ordering  that  the  costs  be  paid  out  of  the 
estate  ?] 

The  foundation  is  the  protection  of  the  lunatic.  The  Court  is 
empowered  by  the  LuTUicy  Act  1898,  sec  113,  to  make  such  an 
order  so  that  the  lunatic  may  not  lack  legal  assistance  in  any 
necessary  proceedings.  But  it  is  quite  distinct  from  the  legal 
liability  for  necessaries.  That  arises  after  the  services  are 
rendered,  whereas  the  order  is  made  before.      It  is  not  open  to 

(1)  (1907)  7  S.R.  (N.S.  W.),  253. 
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the  solicitor  to  say  afterwards  that  he  relied  upon  the  implied   H-  C-  ^^  A* 
contractual  obligation.      The  costs  were  taxed  under  the  order 
and  the  respondent  still  has  his  rights  against  the  committee.  McLaughlin 
[They  referred  to  In  re  Rhodes  \  Rhodes  v.  Rhodes  (1) ;  Beall  v.    freehill. 
Smith  (2) ;  Erskine  v.  Erskine  (3).]  

[Isaacs  J.  referred  to  In  re  Metres  (4) ;  In  re  Cwmming  (5).] 

Even  if  there  would  otherwise  have  been  a  liability  on  the  part 
of  the  appellant  it  is  merged  in  the  order  of  the  Court. 

[Griffith  C.J. — That  is,  transmuted  into  reinjudicatarri.  What 
possible  foundation  is  there  for  such  a  defence  ?  There  was  no 
decision  in  a  lis  between  the  appellant  and  the  respondent.] 

The  order  is  equivalent  to  a  judgment  between  the  parties.  It 
is  to  have  the  same  effect  as  an  order  in  the  Court  of  Equity  for 
the  payment  of  money.  It  was  a  substitution  of  the  liability  of 
the  committee  for  that  of  the  lunatic  himself. 

[Isaacs  J.  referred  to  Howard  v.  Earl  Dighy  (6).] 


Gordon  K.C.,  Harvey  and  Carlos,  for  the  respondent,  were  not 
called  upon. 

Griffith  C.J.  This  is  an  action  by  a  solicitor  for  recovery  of 
costs  due  to  him,  as  he  alleges,  as  solicitor  for  the  appellant. 
The  appellant  had  been  declared  by  the  Supreme  Court  of  New 
South  Wales  to  be  an  insane  person.  He  naturally  desired  to 
have  that  order  set  aside,  and  consulted  the  respondent  for  that 
purpose.  Now,  it  is  settled  that  work  done  for  the  benefit  of  an 
insane  person,  although  he  is  incompetent  technically  to  make  a 
contract,  may  nevertheless  be  regarded  as  something  in  the 
nature  of  necessaries.  Consequently  an  action  will  lie  against 
him,  as  it  will  in  some  other  cases,  for  necessaries.  Tlie  only  plea 
to  the  action  was  never  indebted,  but  there  was  a  counterclaim 
for  negligence,  on  which  nothing  turns,  as  it  was  abandoned. 
The  only  question  left  to  the  jury  was  whether  the  work  done 
by  the  plaintiff  for  the  defendant  was  necessaries,  and  the  jury 
found  a  verdict  for  the  plaintiff.  Application  was  then  made 
to  the  Supreme  Court  for  a  new  trial,  or  nonsuit,  and  a  rule 


(1)  44  Ch.  D.,94. 

(2)  L.R.  9  Ch.,  85. 

(3)  21  N.8.W.  L.R.  (Div.),  1. 


(4)  10  Ch.  D.,652. 

(5)  1  D.M.  &G..637. 

(6)  2  C.  &  F.,  634. 


August  28. 
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H.  C.  OF  A.  ^isi  ^r^g  granted  and  afterwards  discharged.   The  Court  thought 

,    that  the  only  question  was  whether  the  jurj'-  were  justified  in 

McLaughlin  coming  to  the  conclusion  that  the  work  was  in  the  nature  ot 

Freehill     necessaries.    It  is  not  contested  here  now  that  they  were  justified 


in  doing  so,  and  that  the  respondent  is  consequently  entitled  to 

succeed  in  the  action,  unless,  although  the  work  was  of  such  a 
nature  as  to  be  necessaries,  the  other  circumstances  of  the 
case  negative  the  idea  of  any  contractual  or  quasi-contractual 
obligation  between  the  parties. 

Let  us  consider  for  a  moment  what  was  the  relative  position 
of  the  parties.  The  application  to  set  aside  the  order,  which  is 
alleged  by  the  plaintiflF  to  have  been  necessary,  might  have  been 
successful  or  unsuccessful,  and  the  question  whether  the  work 
done  was  or  was  not  necessary  might  possibly  have  depended  on 
the  result  of  the  application.  The  application  was  successful, 
and  this  work  was  necessary.  The  plaintiff  is  therefore  entitled 
to  recover  the  money  in  some  way.  If  the  lunacy  had  continued 
lie  would  not  have  been  entitled  to  recover  the  money  directly 
against  the  lunatic's  estate,  because  tliat  was  in  the  hands  of  a 
committee,  and  the  only  course  open  to  him  would  have  been  to 
invoke  the  aid  of  the  Court,  through  the  committee,  and  he 
might  or  might  not  have  been  successful  in  obtaining  an  order 
for  payment  of  the  debt.  Under  those  circumstances  the  solicitor 
very  sensibly  made  application  to  the  Court,  with  the  knowledge 
of  the  committee,  for  an  order  that  any  costs  he  might  incur  in 
the  contemplated  proceeding  might  be  paid  out  of  the  estate, 
and  the  Court  made  that  order,  which  was,  in  effect,  an  intima- 
tion or  assurance  from  the  Court  that,  whatever  might  be 
the  result  of  the  application,  when  the  time  came  to  consider 
whether  the  costs  incurred  ought  to  be  paid  out  of  the  estate,  the 
Court  would  consider  that  they  should  be  granted.  I  fail  to  see 
how  that  can  alter  the  character  of  the  transaction  €ks  between 
the  plaintiff  and  the  defendant  It  seems  to  me  to  be  quite 
a  collateral  matter. 

Dr.  Cullen  contends  that  there  was  no  intention  on  the  part 
of  the  solicitor  that  the  costs  should  constitute  a  debt  due  by  the 
defendant  to  him.  There  was  no  direct  evidence  on  the  point, 
and   it  does  not  appear  to  have   been  considered  by  the  jury 
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I  agree  with  what  was  said  by  Lopes  L.J.,  In  re  Rhodes  ;  Rhodes  H.  C.  of  a. 
V.  Rhodes  (1) : — "I  do  not  think  that  unless  the  intention  of  the 
party   making  the   payment   was   that   it  should  constitute  a  mcLauohmn 
debt,   any  obligation  could  be  implied  against  a  person  under    5^,£bh,ll 

disability."      But  the  obligation  implied  against  a  person  under       

disability  is  obligatio  quasi  ex  contractu.  Here  there  was 
prima  facie  an  implied  obligation  or  contract.  There  is  nothing 
to  show  that  there  was  any  intention  on  the  part  of  the  solicitor 
— when  he  did  the  work — that  he  would  not  look  to  the  defendant 
for  payment.  If  the  defendant  continued  insane,  of  course 
he  would  have  to  look  to  the  estate,  but  if  he  recovered  he 
would  look  to  him.  The  first  application  was  unsuccessful. 
Subsequently  another  application  for  a  declaration  that  the 
appellant  was  sane  was  granted,  and  the  Court  ordered,  amongst 
other  things,  that  the  present  appellant's  taxed  coats  should  be 
paid  by  the  committee  of  the  estate  to  his  solicitor,  the  plaintiff 
in  the  action.  It  is  suggested  that  that  amounts  to  an  order  of 
the  Court  as  between  the  appellant  and  his  solicitor  that  the 
debt  should  not  be  paid  by  the  appellant  to  his  solicitor,  and 
that  any  previous  contractual  obligation  was  merged  in  that 
order. 

We  are  all  familiar  with  the  rule  that  an  obligation  may  be 
merged  in  a  judgment.  That  is  purely  a  technical  rule,  but  the 
application  of  the  rule  implies  litigation  between  parties.  The 
order  in  this  case  is  an  order  made  on  the  defendant's  application 
that  his  costs  should  be  paid  out  of  his  estate  to  his  solicitor.  In 
my  opinion,  that  did  not  affect  any  contractual  obligation  between 
the  appellant  and  his  solicitor  any  more  than  an  order  made  in 
an  action  for  the  administration  of  a  trust,  or  of  the  estate  of  a 
deceased  person,  that  the  plaintiff's  costs  shall  be  paid  out  of  the 
estate.  The  order  may  be  to  pay  them  to  the  plaintiff,  or  it  may 
be  that  they  are  to  be  paid  to  his  solicitor.  In  either  case  the 
direction  operates  as  an  authority  to  pay  the  money  to  the 
person  designated,  but  it  does  not  operate  as  a  judgment  between 
the  plaintiff  and  his  solicitor.  The  doctrine  advanced,  therefore, 
seems  to  me  to  have  no  application  at  all  to  the  present  case. 
Moreover,  no  such  defence  is  pleaded.     Application  was  made  to 

(1)  44  Ch.  D.,  94,  at  pp.  103,  104. 
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H.  C.  OF  A.  the  Full  Court,  and  removed  to  this  Court,  to  be  allowed  to  plead 
res  judicata,  but  that  application  was  refused.      In  this  case  it 

McLauohun  would  be  most  unreasonable  to  allow  such  an  amendment.  The 
Frebuill  ^^^^  ^^  ^^^  denied,  and  the  objection  taken  is  purely  formal. 
Therefore  I  think  the  appeal  should  be  dismissed. 


Griffith  C.J. 


Barton  J.  I  agree  with  what  has  fallen  from  the  learned 
Chief  Justice,  and  I  do  not  think  it  necessary  to  add  anything 
further. 

Isaacs  J.  I  agree  that  this  appeal  should  be  dismissed.  It  is 
not  disputed  that  the  claim  of  the  respondent  was  for  necessaries. 
It  also  is  not  denied  that  the  appellant  did  receive,  and  had  full 
benefit  of,  the  work  done  and  the  money  that  has  been  expended, 
and  which  forms  part  of  the  respondent's  claim.  In  In  re  Meares 
(1)  James  L.J.  said— and  the  same  applies  to  money  expended  and 
work  done  of  which  a  lunatic  has  had  the  benefit : — "  In  WiUianns 
V.  Wentworth  (2)  the  Court  held  that  in  the  case  of  money 
expended  for  the  necessary  protection  of  the  person  and  estate  of 
a  lunatic,  the  law  would  raise  an  implied  contract,  and  give 
a  valid  demand  against  the  lunatic  or  his  estate."  That  seems  to 
me  to  be  quite  applicable  to  this  case.  Here  the  respondent  did 
what  is  described  in  In  re  Cumming  (t3).  He  applied  to  the 
Court  and  obtained  security  for  reimbursement  of  his  costs  from 
the  defendant,  a  lunatic.  The  Court  acceded  to  the  application, 
because  the  costs  incurred  in  defending  the  interests  of  the 
lunatic  would  be  as  described  in  Howard  v.  Earl  Digby  (4), 
where  Lord  Broughavi  L.C.  said  : — "  In  the  eye  of  that  Court,  be 
it  a  Court  of  Law,  or  a  Court  of  Equity,  or  the  Chancellor  sitting 
in  lunacy,  they  are  valid  debts  incurred  by  the  insane  person, 
and  are  discharged  by  the  justice  of  the  Court." 

Therefore,  his  plea  of  never  indebted  fails  absolutely'.  The 
only  other  plea  was  negligence,  causing  damages,  pleaded  by  way 
of  a  set-off*,  or  counterclaim.  That,  too,  has  failed,  and  is  not 
now  urged.     That  is  an  end  of  the  case  it  seems  to  me. 

The  question  of  merger,  so-called,  has  been  raised.     I  do  not 

(1)  10  Ch.  D.,  552,  at  p.  553.  (3)  1  D.  M.  &  G.,  637. 

(2)  6  Beav.,  325.  (4)  2  C.  &  F,,  634,  at  p.  663. 
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understand  how  it  applies  exactly  in  the  way  of  merger,  but  it   ^'  G-  ®'  ^* 
has  not  been  raised  properly  in  the  pleadings.     Leave  to  add  it       ^__^ 
was  refused,  and,  in  my  opinion,  properly  refused.    But  I  am  also  McLaughmn 
of  opinion  that  if  it  had  been  raised  formally  it  would  not,  for    frbehill. 
the  reasons  given  by  the  learned  Chief  Justice,  have  been  success- 
ful.    On  these  grounds  I  think  the  appeal  should  be  dismissed. 

Appeal  dismissed  with  costs. 

Solicitor,  for  the  appellant,  J.  H.  McLaughlin, 
Solicitors,  for  the  respondent,  Freehill  &  Donovan, 

C.  A.  W. 


Isaacs  J. 


[HIGH  COURT  OF  AUSTRALIA.] 

ROBERT  MYLNE  GOW  AND  EBENEZERl 

CHARLES    CHAMBERS   (Trading    asV      Appellants; 
R.  M.  Gow  &  Co.)  J 

AND 

THOMAS  EDWARD  WHITE  .  Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

QUEENSLAND. 

Insolvency — Fraitdulent  preference — Payment — Good  faith — Insolvency  Act   1874 

{Qd.)  (38  Vict.  No.  «),  sees.  107,  108.  ^'  ^'  ®'  ^• 

1908. 

The  mere  fact  that  a  debtor,  who  is  unable  for  the  moment  to  pay  all         "^^.^^ 

his  debts  as  they  become  due,  makes  a  payment  to  a  creditor,  is  not  conclusive     Brisbank, 

evidence  that  the  payment  is  a  fraudulent  preference  within  sec.  107  of  the  April  29,  30  ; 

Insolvency  Act  1874  (Qd. ).  May  2. 

SUwart  ds  Walker  v.  While,  ^  C.  L.R.,  1 10.  explained.  ^®JJ  ^^^ 

O'Connor  JJ. 
Payments  by  a  debtor  within  six  months  of  his  insolvency  of  fortnightly 

sums  of  money  in  pursuance  of  a  prior  valid  agreement  with  his  creditor  for 

the  compromise  of  an  existing  debt  : 
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H.  C.  OF  A.  Held^  upon  the  evidence,  to  have  been  received  in  good  faith  by  the  creditor. 

1908.  and,  therefore,  that  the  payments  were  not  fraudulent  preferences. 

QQyf  A  creditor  bought  £80()  worth  of  butter  from  his  debtor  for  cash,  there 

V.  being  at  the  time  a  debt  of  £25  due  and  owing  to  the  creditor  by  the  debtor. 

White.  jj,^  creditor  paid  the  debtor  by  cheque  £775. 

Htld^  that  there  was  not  a  delivery  of  butter  by  the  debtor  to  the  creditor 
in  discharge  of  a  past  debt  within  the  meaning  of  sec  108  of  the  Ingolvency 
Act  1874  (Qd.) 

Decision  of  Supreme  Court  of  Queensland,  /n  re  SpringaU;  Ex  parte 
White,  1908  St.  R.  Qd.,  60,  reversed,  and  judgment  of  Cooper  C.J.  restored. 

Appeal  by  special  leave  from  a  judgment  of  the  Full  Court  of 
Queensland  (1)  reversing  a  decision  of  Cooper  C.J.,  who  dismissed 
a  motion  by  the  trustee  in  the  insolvent  state  of  A.  F.  Springall 
asking  for  a  declaration  that  certain  payments  by  the  insolvent 
to  the  appellants  were  fraudulent  and  void  as  against  the 
trustee,  and  for  consequent  relief.  Cooper  C.J.,  who  heard  the 
case  mostly  on  oral  evidence,  found  that  the  transactions  did  not 
come  within  the  fraudulent  preference  clause  of  the  Insolvency 
Act  1874  (Qd.)  (38  Vict.  No.  5)  sec.  107,  but  were  bond  fide  and 
valid. 

The  facts  are  fully  stated  in  the  judgments  hereunder. 

ShcTiim  and  GraJiam,  for  the  appellants.  Real  and  Chubb  JJ. 
came  to  the  conclusion  that  the  appellants  should  have  known 
that  Springall  was  in  insolvent  circumstances.  The  evidence  is, 
however,  the  other  way,  as  it  was  proved  that  Springall  got 
credit  for  £5,000  worth  of  butter  from  Brisbane  merchants 
shortly  before  the  adjudication  in  insolvency,  and  that  the 
appellants  also  made  full  and  satisfactory  inquiries  as  to  the 
insolvent  8  financial  position.  It  cannot  be  said  that  Springall 
was  insolvent  in  October  when  the  arrangement  for  refunding 
was  entered  into. 

[They  referred  to  Bills  v.  Smith  (2) ;  In  re  Vautin ;  Ex  parte 
Saffery  (3) ;  Ex  parte  Mackenzie ;  In  re  Bent  (4) ;  New,  Prance 
&  Oerrard*8  Trttstee  v.  HuntiTig  (5);  Sharp  v.  Jackson  (6); 
Williams'  Banh^uptcy,  8th  ed.,  pp.  250  et  seq, 

(1)  1908  St.  R.  Qd.,  60.  (4)  42  L.J.  Bk.,  25. 

(2)  6  r».  &  S.,  314 ;  34  L.J.Q.B.,  68.  (5)  (1897)  2  Q.B.,  19,  at  p.  29. 

(3)  (1900)  2  Q.K.,  325.  (6)  (1899)  A.C.,  419,  at  pp.  421,  423. 
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The  Insolvency  Act  1874  strikes  at  the  intention  and  not  at   H.  C.  of  A. 
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the  mere  acts  of  parties :  Ex  parte  Taylor ;  In  re  Goldsmid  (1). 

The   arrangement   was  not  made  with  a  view   of  giving  the        gow 

creditor  a  preference  but  to  enable  the  debtor  to  reap  the  advan-      'w^Jte 

tage  of  a  highly  beneficial  contract  which  he  had  entered  into       

with  another  exporter.  It  was  therefore  not  a  fraudulent  pre- 
erence  :  Ex  parte  HiU  ;  In  re  Bird  (2).  The  learned  Judges  of 
the  Full  Court  refused  to  consider  whether  any  excuse  existed 
for  the  arrangement  between  the  creditors  and  debtor,  and  over- 
looked the  decision  of  the  High  Court  in  Bank  of  Australasia 
V.  Halt  (3).  The  present  case  is  clearly  distinguishable  from 
Stewart  Jk  Walker  v.  White  (4)  in  that  the  creditors  in  that  case 
knew  that  the  insolvent's  business  affairs  were  in  a  bad  state, 
whilst  in  the  present  case  the  appellants  were  not  aware  of  such 
instability.  "  Good  faith  "  is  defined  in  Butcher  v.  Stead ;  In  re 
Meldrum  (5).  The  transaction  as  to  the  £25  worth  of  butter 
was  in  the  ordinyy  course  of  mutual  dealings ;  and  the  deduction 
of  £25  was  merely  to  save  the  trouble  of  drawing  two  cheques, 
and  is  governed  by  the  decision  in  Spargo's  Case  ;  In  re 
Hanmony  cfe  Montague  Tin  &  Copper  Mining  Co.  (6).  A  Court 
of  Appeal  is  always  loth  to  disturb  the  findings  of  a  presiding 
Judge  who  has  the  advantage  of  seeing  and  hearing  the  wit- 
nesses :  Coghlan  v.  Cumherland  (7) ;  Colonial  Secumties  Ti^ust 
Co.  V.  Massey  (8). 

[O'Connor  J.  referred  to  McLaughlin  v.  Daily  Telegraph 
Newspaper  Co.  Ltd.  (9).] 

Feez  and  O'Sullivany  for  the  respondent.  This  case  is  on  all 
fours  with  Stewart  and  Walker  v.  White  (4),  the  High  Court 
decision  in  which  had  not  been  given  when  Cooper  C.J.  heard  the 
case  now  under  notice.  No  facts  are  in  dispute  in  the  present 
case,  and  the  only  difference  between  the  judgment  of  Cooper 
C.J.,  and  the  State  Full  Court  is  as  to  the  proper  inferences  to 
be  drawn.     Coghlan  v.  Cumberland  (7),  and  Colonial  SecuHties 

(1)  18  Q.B.D.,295.  (6)  L.R.,  8  Ch.,  407. 

(2)  23  Cb.  O.,  695.  (7)  (1898)  1  Ch.,  704. 

(3)  4  C.L.K.,  1514.  (8)  (1896)  1  Q.B.,  38. 

(4)  5  C.L.R.,  110.  (9)  1  C.L.R.,  243. 

(5)  L.R.,  7  H.L.,  839,  at  pp.  847,  849. 
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White. 


H.  C.  opA.  Trust  Co.  V.  Masaey  (1),  do  not  apply:  see  Luke  v.  Waife  (2); 
^^^-        Tkurburn  v.  Steward  (3). 

[Griffith  C.J. — An  appeal  Court  is  only  bound  by  the  findings 
of  the  Judge  who  heard  the  evidence  at  the  trial  so  far  as  the 
Judge  is  influenced  by  the  demeanour  and  conduct  of  witnesses.] 

This  case  differs  from  that  suggested  by  Cooper  C.J.,  of  a  series 
of  promissory  notes  given  by  a  trader,  because  that  would  be  in 
the  ordinary  course  of  business,  and  it  is  not  in  the  ordinary 
course  of  business  to  pay  a  large  sum  of  money  for  goods  which 
are  not  as  yet  in  existence.  It  was  only  after  the  appellants  had 
failed  to  get  the  butter  contracted  for  that  they  entered  into  the 
agreement  of  October,  and  they  should  have  known  that 
Springall  was  in  a  bad  way  financially.  In  certain  cases  the 
onus  of  proving  that  payments  are  not  made  with  a  view  of 
giving  a  preference  shifts  to  the  creditor :  In  re  Eaton  &  Co. ;  JB.c 
parte  Viney  (4);  In  re  Lake\  Ex  paHe  Dyer  (5);  Ex  parte 
Suffolk ',  In  re  FletcJier  (6) ;  cf.  In  re  Laurie  \  Ex  parte  Green 
(7),  as  to  whether  the  payment  was  made  with  a  view  to  prefer  : 
Stewart  &  Walker  v.  White  (8),  did  away  with  the  necessity  of 
looking  at  what  is  in  a  man's  mind — the  necessity  of  any 
psychological  research.  See  also  National  Bank  of  Atvstralasia 
v.  Morris  (9). 

[Griffith  C.J — The  important  element  in  Stewart  &  Walker 
V.  White  (8)  was  that  the  insolvent  knew  he  could  not  pay  all 
his  creditors  in  full,  not  merely  that  he  was  short  of  cash.] 

As  to  bona  fides  see  Butcher  v.  Stead ;  In  re  Meldruni  (10) ; 
Tomkins  v.  Saffrey ;  Ex  parte  Saffrey;  In  re  Cooke  (11).  The 
onus  is  on  the  creditor  to  establish  bona  fides;  Ex  parte  Tate  (12). 
The  delivery  of  the  £25  worth  of  butter  in  January  1907  falls 
within  the  purview  of  sec.  108  which  is  not  affected  by  the 
presence  of  bona  fides. 


Stumm,  in  reply. 


Cur.  adv.  vult. 


(1)  (189H)  1  Q.B.,3S. 

(•2)  2  C.L.R.,  252,  at  p.  265, 

(3)  L.R.  3  P.C.,  478. 

(4)  (1897)2Q.B.,  16,  at  p.  17. 

(5)  (1901)  1  K.B.,  710. 

(6)  9  Morr.,  8. 


(7)  67  L.J.Q.B.,  431. 

(8)  5C.L.R.,  110. 

(9)  (1892)  A.C.,  287. 

(10)  L.K.  7  H.L.,  839,  at  pp.  847,  849. 

(11)  3  App.  Gas.,  213. 

(12)  35  L.T.,  531. 
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preferences,  and  that  there  was  an  absence  of  good  fa 
part  of  the  appellants. 

The  learned  Judges  in  the  Full  Court  considered 
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Tvas  aware  oi  cnao  ta«ti ,  aoa,  Dcmg  aware  at  iDac  lact,  ana 
intending  tlie  consequences  of  his  act,  using  the  word  '  intention ' 
Gow  in  the  same  sense  as  it  is  used  in  the  Criminal  Code,  sec.  302, 
Whitb  sub-sec.  3,  he  made  the  payment  otherwise  than  in  the  ordinary 
course  of  business." 

I  apprehend  tliat  the  learned  Judge  referred  to  this  passage  in 
my  judgment  in  Stewart  &  Walker  v.  White  (I): — "  I  think  that 
when  a  debtor,  knowing  that  he  cannot  pay  alt  his  creditors  in 
full,  deliberately  pays  one  of  them,  he  intends  the  necessary  con- 
sequences of  his  action,  i.e.,  he  intends  to  give  him  a  preference- 
And  I  think  that  under  such  circumstances  he  makes  the  pay- 
ment with  a  view  of  giving  the  creditor  a  preference  within  the 
meaning  of  sec.  107."  In  the  passage  I  have  just  read,  the 
important  words  are,  "  Knowing  that  he  cannot  pay  all  his 
creditors  in  full,  deliberately  pays  one  of  them,"  Now,  it  does 
not  follow,  from  the  mere  fact  that  a  debtor  is  unable  at  a 
particular  moment  to  pay  all  his  debts  as  they  become  due  from 
his  own  moneys,  that  he  cannot  pay  all  his  creditors  in  full,  if 
time  is  allowed  him.  For  certain  purposes  of  the  Insolvency  Law 
that  state  of  things  is  made  conclusive  evidence  of  insolvencj'. 
Failure  to  meet  a  promissory  note  is  oixiinarily  sufficient  evidence 
of  such  inability.  But  it  is  notorious  that  such  a  state  of  things 
does  not  necessarily  lead  to  insolvency,  nor  does  the  payment  of 
the  debt  due  to  one  creditor  necessarily  have  the  effect  of  pre- 
ferring him  to  the  others.  It  may,  on  the  contrary,  be  the  best 
and  only  way  of  ensuring  the  ultimate  payment  of  the  others. 
In   such  a  case  it  would  be  improper  to  infer  an  intention  to 


•  in  prosperous  circumstancea  and  the  payraenta  were  otherwise  in 
the  ordinary  course  of  business.  That  cannot  be  the  rule.  The 
agreement  of  October  being  unimpeachable,  payments  made  in 
accordance  with  it  were  made  in  the  ordinary  course  of  business 
in  the  sense  in  which  I  used  those  words  in  Stewart  &  Walker  v. 
White  (X).  They  were  made  in  pursuance  of  a  valid  agreement 
Whether  the  agreement  itself  was  an  unusual  or  a  usual  one  is  a 
matter  of  no  consequence.  It  was  a  perfectly  valid  agreement,  and, 
as  I  have  said,  unimpeachable,  and  the  payments  impeached  were 
simply  payments  made  in  pursuance  of  a  lawful,  binding  obliga- 
tion, by  a  debtor  who  was  apparently  in  prosperous  circumstances 
and  carrying  on  a  large  business.  The  fact  that  he  happened  wi 
months  before  to  be  in  temporary  difficulties  (as  happens  in  the 
history  of  a  very  large  number  of  prosperous  mercantile  concerns) 
is  not  conclusive.  If,  because  a  man  has  been  once  in  difficulties, 
a  creditor  is  not  to  be  allowed  to  give  him  time  to  get  out  of  his 
difficulties,  I  am  afraid  business  could  hardly  be  carried  on.  In 
my  opinion,  the  conclusions  of  the  learned  Chief  Justice  were 
correct,  and  the  motion  of  the  trustee  ought  to  have  been  dis- 
missed. 

There  was  another  point  raised  with  respect  to  one  of  the 
instalments — what  was  called  the  delivery  of  butter  in  satisfac- 
tion of  a  past  debt.  In  the  period  during  which  the  instalments 
were  being  paid,  the  appellants  bought  from  the  debtor  about 
JE800  worth  of  butter.  It  waa  a  cash  transaction,  and  when  the 
time  came  for  paying  the  £800  it  happened  that  one  of  the 
instalments  of  £25  was  due.  Instead,  therefore,  of  giving  the 
debtor  a  cheque  for  £800,  and  taking  a  cheque  from  him  for 
f  25,  they  gave  him  a  cheque  for  £775.  That  transaction  is 
impeached  on  the  ground  that  it  was  a  delivery  of  butter  in 
discharge  of  a  past  debt.  The  first  answer  is  that  that  was  not 
the  transaction.  There  was  no  delivery  of  butter  in  satisfaction 
of  a  past  debt.  The  appellants  had  bouglit  £800  worth  of  butter, 
to  be  paid  for  in  cash,  and,  instead  of  two  cheques  being  passed, 
one  cheque  waa  given  for  £775.  Suppose  the  appellants  in  the 
present  case  had  only  given  him  the  £775,  and  the  debtor  had 
become  insolvent,  the  trustee  in  his  estate  would  have  been 
(1)  6C.L.R.,  110. 
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H.  C.  OF  A.  botul  fide  in  the  latter  part  of  the  section.  As  to  the  former  it 
^^^  decides  that  "  with  a  view  of  giving  "  means  with  an  intention 
Qow  to  give.  It  has  been  said  in  the  course  of  the  argument  that 
White       ^^^  section  gets  rid  of  all  questions  of  the  state  of  mind  of  the 

person  making  the  payment — the  insolvent — but  that  is  not  so. 

Tlie  quention  of  intention  must  always  be  determined — whether 
the  intention  is,  or  whether  the  intention  is  not,  to  give  a 
preference  to  the  creditor  paid.  That  intention,  of  course, 
must  be  proved,  like  any  other  intention,  by  statements  of  the 
insolvent  or  by  inferences  drawn  from  the  facts.  But  Stevxirt  £ 
Walk-er  v.  White  (1)  lays  down  no  hard  and  fast  rule,  that  it  is 
always  necessary  to  come  to  the  conclusion  that  there  has  been  a 
preference  under  circumstances  such  as  existed  in  that  case.  The 
statement  to  which  my  learned  brother  the  Chief  Justice  has 
referred  contains  these  words  (2) : — "  I  think  tliat  when  a  debtor, 
knowing  that  he  cannot  pay  all  his  creditors  in  full,  deliberately 
pays  one  of  them,  he  intends  the  necessary  consequences  of  his 
action,  i.e.,  he  intends  to  give  him  a  preference."  I  think  that 
passage  has  to  be  taken  in  connection  with  the  facts  with  which 
the  Court  was  dealing,  and  it  undoubtedly  is  true  that,  where 
you  get  facts  which  come  within  that  description,  the  inference 
may  very  fairly  be  drawn  tliat  there  i.**  an  intention  to  give  a 
preference  to  the  creditor  who  has  been  paid.  The  rule  as  to 
good  faith  laid  down  in  Stewart  ife  WaUcer  v.  White  (1)  states 
the  position  as  it  has  been  put  in  many  other  cases,  and  it  is 
concisely  summed  up  in  these  words  in  the  judgment  of  the  Chief 
Justice  (3) : — "  In  my  opinion  a  payment  made  by  a  debtor  *ho  is 
unable  to  pay  his  debts  as  they  become  due  from  his  own  moneys, 
and  which  is  not  made  in  the  ordinary  course  of  business,  and  is 
made  under  such  circumstances  that  the  creditor  has  good  reason 
to  suspect  that  he  is  obtaining  a  preference  from  an  insolvent 
debtor,  is  void  under  sec.  107.  That  is  to  say,  the  case  is 
brought  within  the  first  part  of  the  section,  and  the  creditor 
cannot  bring  himself  within  the  protective  provbo."  The  law, 
therefore,  applicable  to  the  case  is  abundantly  clear,  and  the 
matter  for  our  consideration  really  is,  what  is  the  right  concloaion 
to  come  to  upon  the  facts. 
(1}  5C.L.R.,II0.      (2)fi  C.L.R.,lIO,»tp.  116.      (3)  5C.L.R,  llO,»lp.  "7- 
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H.  C.  OP  A.  the  Judge,  the  Court  is  sensible  of  the  great  advantage  he  has 

IQAfi 

had  in  seeing  and  hearing  them.  It  is  often  very  difficult  to 
Gow  estimate  correctly  the  relative  credibility  of  witnesses  from 
White  written  depositions ;  and  when  the  question  arises  which  witness 
is  to  be  believed  rather  than  another,  and  that  question  turns  on 
manner  and  demeanour,  the  Court  of  Appeal  always  is,  and  must 
be,  guided  by  the  impression  made  on  the  Judge  who  saw  the 
witnesses.  But  there  may  obviously  be  other  circumstances,  quite 
apart  from  manner  and  demeanour,  which  may  show  whether 
a  statement  is  credible  or  not;  and  these  circumstances  may 
warrant  the  Court  in  differing  from  the  Judge,  even  on  a 
question  of  fact  turning  on  the  credibility  of  witnesses  whom 
the  Court  has  not  seen."  As  the  case  was  put  to  us  by  the 
appellants'  counsel  it  was  suggested  that  there  was  no  question 
of  fact  in  dispute — that  no  question  of  credibility  arose,  that  it 
was  merely  a  question  of  inferences  from  imdisputed  facts.  I 
cannot  agree  with  that  view.  It  seems  to  me  that  one  cannot 
decide  upon  any  aspects  of  facts  necessary  to  be  considered  here, 
without  having  regard  to  the  credibility  of  the  witne&ses.  The 
matter  to  be  established  is  principally  the  knowledge  and  the 
state  of  mind  of  the  creditoi-s  when  they  received  these  payments. 
They  have  made  certain  statements  in  regard  to  their  state  of 
mind,  and  it  is  impossible  to  decide  the  case  without  coming  to 
some  conclusion  as  to  whether  they  did  or  did  not  honestly 
believe  what  they  said.  It  seems  to  me,  therefore,  that  the 
credibility  of  the  witnesses  on  both  sides  is  a  matter  which 
enters  quite  as  materially  into  the  consideration  of  the  facts  to 
be  determined,  as  do  the  inferences  from  facts  established  or 
admitted.  Under  these  circumstances  I  feel  bound  to  give  a 
very  great  weight  to  the  opinion  of  the  learned  Chief  Justice 
who  heard  the  case,  and  who  had  the  advantage  of  seeing  the 
demeanour  of  the  witnesses  under  examination  and  cross- 
examination.  Apart  from  that  consideration,  indeed,  I  should 
be  disposed  to  concur  in  the  view  which  the  learned  Chief 
Justice  took  in  the  Court  below  on  the  facts  as  to  the  bona  jides 
of  the  receipt  of  these  payments,  but,  with  the  addition  of  that 
consideration,  I  have  no  hesitation  in  coming  to  the  conclusion 
that  his  finding  on  the  facts  should  be  adopted   by  this  Court 
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Sec  27  of  the  Sydney  Harhaur  Trust  Act  190C  vests  in  the  Sydney 
Trust  Comoiiaiionen  certain  lands  enumerated,  aud  provides  that  the  < 
may  at  any  time  vest  in  the  Commissioner  any  further  lands  the  pn 
the  Crown  deemed  to  be  necessary  for  the  purpose  of  carrying  out 
visions  of  the  Act. 

Held,  that  under  that  section  the  Governor  had  power  to  vest  1 
property  of  the  Crown  in  the  Commissioners  by  Order  in  Council,  aii 
proclamation  by  the  Grovemor  in  Council  declaring  that  land  which 
resumed  by  the  Crowu  under  the  PMtc  Works  Act  1900  was  deei 
necessary  and  should  be  thereby  vested  in  the  Commissioners  for  thf 
of  the  Act  was  sufficient  evidence  that  the  land  had  become  vest  i 
Commissioners  without  any  grant  or  further  conveyance. 

Decision  of  the  Supreme  Court :  Sydney  Harbour  Trust  Commi  \ 
Waiies,  (1907)  7  S.R.  (N.S.W.),  567»  reversed. 

Appeal  from  a  decision  of  the  Supreme  C!ourt  of  Ner 
Wales. 

The  appellants  were  plaintiffs  in  an  action  of  ejectmen 
the  respondents.     At  the  trial  the  presiding  Judge  dirt  : 
jury  to  find  a  verdict  for  the  plaintiffs.     The  responds  i 
moved  the  Full  Court  to  set  aside  the  verdict  and  ente 
suit  on  the  grounds  that,  the  land  claimed  having  be  i 
property  of  the  Crown  by  resumption,  there  was  no    i 
that  the  title  of  the  Crown  to  the  land  was  conveyed  to   i 
in  the  appellants,  and  that  there  was  no  evidence  that    I 
was  deemed  to  be  necessary  for  the  purpose  of  carrying 
provisions  of  the  Sydney  Harbour  Trust  Act  1900. 
Court  set  aside  the  verdict  and  ordered  a  nonsuit  to  b<    : 
Sydney  Harbor  Trust  Commissioners  v.  WaUes  (1), 
that  decision  the  present  appeal  was  brought. 

The  facts  and  the  material  sections  of  the  Acts  are  i    : 
the  judgment  of  Griffith  C.J. 

Knox  K.C.  {Garland  with  him),  for  the  appellants, 
point  taken  at  the  trial  was  that  there  was  no  evidence    ; 
lands  were  deemed  to  be  necessary.     The  Full  Court 
nonsuit  on  a  point  not  taken  at  the  trial.     [He  r 
Mutual  Life  Insurance  Co,  of  New  York  v.  Moss  (2).] 


(1)  (1907)  7  S.R.  (N.S.W.),  567. 


(2)  4C.L.IL,311,  atp. 


Hakbocr 
Trust  Com- 


[Griffith  C.J, — The  words  "shall  vest"  mean,  prima  yacif, 
that  the  legal  estate  shall  vest.] 

The  section  does  not  say  that  the  land  chall  become  vested, 
but  that  the  Governor  may  vest  them,  and  this  he  can  do  only  by 
adopting  the  appropriate  method  of  conveyance.  The  legal  estate 
cannot  come  to  the  Commissioners  without  a  grant.  It  does  not 
follow  that,  because  proclamation  is  expressly  provided  in  sea  2H 
for  the  case  of  withdrawal,  it  is  intended  to  be  the  method  for 
vesting  under  sec  27.  This  may  be  a  casus  omissus,  but  that  is 
a  matter  for  the  legislature.  As  it  stands,  sea  27  merely  em- 
powers the  Governor  to  "  vest"  the  land  in  the  Commissioners ; 
it  does  not  mention  the  method  of  vesting,  [He  referred  to 
Heydmi  v.  Lillis  (1).] 

[Griffith  C.J,  referred  to  Timstees  Act  1898,  No.  4,  sec  29.] 

Under  that  Act  the  Court  has  power  to  make  a  vesting  order. 
The  Governor  is  not  empowered  by  sec.  27  to  make  such  an  order. 
He  must  take  the  steps  required  by  law  for  the  purpose  of  vest- 
ing. Though  the  Commissioners  are  an  agency  of  the  Crowu, 
they  are  a  corporation  capable  of  holding  property  in  the  same 
way  as  an  individual.  [He  referred  also  to  Chitty  Pi-erog.  of  Crown, 
c.  xvi.,  sec.  2,  p.  389 ;   and  the  Public  Wm-ks  Act  1900,  sec.  37.] 


Griffith  C.J.  This  is  an  action  for  ejectment  in  which  the 
plaintiffs,  who  are  the  appellants,  had  to  prove  their  title.  The 
title  they  set  up  is  this : — The  land  in  question  had  been  resumed 
under  the  Public  Works  Act  1900  by  the  Governor  by  a  proceed- 
ing called  a  notification  of  resumption.  The  notification  was  in 
the  form  of  a  proclamation  which  set  out  that  the  lands  resumed 
shall  bo  vested  in  the  Minister  for  Works  as  trustee  for  the 
Crown,  by  virtue  of  sec.  27  of  that  Act.  The  Sydney  ffarbour 
Trust  Act  1900  provides  by  sec  27  that  certain  lands  enumerated 
"  shall  be  vested  in  the  Commissioners  upon  trust  for  the  purposes 
of  this  Act."  Then  follows  a  proviso  that  the  Governor  "  may 
at  any  time  vest  in  the  Commissioners  any  further  lands  the 
property  of  the  Crown,  deemed  to  be  necessary,  and  may  remove 
from  the  Commissioners  such  lands  as  may  be  found  unnecessary 
for  the  purpose  of  carrying  out  the  provisions  of  this  Act" 
(1)  4C.L.R.,  122:1. 
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to  me  that  tlie  words  cover  all  property  of  which  the  Crown  is 
the  formal  owner — waste  lands  of  the  Crown,  or  lands  which  are 
the  property  of  the  Crown  vested  in  some  statutory  corporation 
as  trustee  for  the  Crown.  I  think,  therefore,  that  if  the  Govemot 
in  Council  makes  an  order  that  such  lands  as  these  shall  be  vested 
in  the  Coinmisaioners,  the  result  is  that  they  are  vested  in  them 
just  as  much  as  if  by  an  order  of  the  Court  the  lands  in  question 
were  vested  in  certain  persons.  That  construction  is  confirmed 
by  the  subsequent  words  of  the  Act.  Sea  27  goes  on  to  say  that 
the  Governor  in  Council  may  resume  from  the  Commissioners  such 
lands  aa  may  be  found  unnecessary  for  carrying  out  the  provisions 
of  the  Act,  and  see.  28  provides  for  withdrawing  any  lands  from 
the  Commissioners : — "  Upon  the  publication  in  the  Gazette  of  a 
proclamation  withdrawing  any  lands  from  the  Commissioners 
under  the  provisions  of  the  next  preceding  section,  the  lands  so 
described  sliall  vest  in  the  pei-sons  who  would  be  entitled  to  the 
same  and  subject  to  the  like  limitations,  powers,  and  authorities 
as  if  this  Act  had  not  passed.  For  the  purposes  of  this  section, 
the  word  '  persons'  shall  be  deemed  to  include  the  Crown,  or  any 
person  or  corporation  entitled  to  hold  land  on  behalf  of  the  Crown." 
In  other  words,  the  lands  shall  revest  in  their  former  owner. 
Now,  it  is  true  that  sec.  28  says  nothing  about  a  proclamation 
vesting  lands  in  the  Commissioners,  but  it  does,  in  fact,  prescribe 
that  if  lands  are  to  be  divested  from  the  Commissioners  and 
revested  in  their  former  .owners  it  is  to  be  done  by  proclamation. 

It  is  said  that  that  suggests  that  the  vesting  was  to  be  done  by 
tlie  .same  process  as  the  divesting.  There  may  be  a  weakness  in  that 
argument,  but  the  argument  is  fortitied  by  the  fact  that  for  many 
yeai-s  it  has  been  the  practice  to  vest  lands  in  public  authorities 
such  as  these  Commissioners,  the  Railway  Commissioners,  and 
tlie  Minister  for  Public  Works,  by  proclamation,  or  notification, 
us  it  is  sometimes  called.  Therefore,  it  is  not  an  unfamiliar  mode 
of  procedure. 

Tlie  result  is  that  the  Governor  in  Council  was  authorized  to 
vest  the  lands  directly  in  the  Commissioners  by  act  of  the  Execu- 
tive Council  without  any  further  conveyance.  It  may  be  con- 
tended that  the  operative  instrument  is  the  Order  in  Council  As 
to  tliat  I  think  that  the  proclamation,  which  is  the  public  notifica- 
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H.  C.  OF  A.  authority.      The  Governor  acting  as  the  representative  of  His 
Majesty,  and  not  with  the  advice  of  the  Executive  Council,  would 

Sydney  be  the  proper  authority  to  make  a  grant  of  land  which  was  in 
TruwTcom-  ^^^  hands  of  the  constructing  authority  for  the  interest  which 
MissioKERs   His  Majesty  might  have  in  that  land.     The  Governor  in  Council 

Wailks.  had  no  property  in  the  land,  and  therefore  could  not  make  any 
O'Connor  J  ^^^^  grant  proclamation.  When  an  Act  gives  power  to  the 
Governor  to  vest,  it  must  have  been  intended  that  that  vesting 
should  be  by  the  same  method  as  that  to  be  followed  when  the 
action  is  to  be  taken  by  the  Governor  with  the  advice  of  the 
Executive  Council.  When  the  Governor  acts  with  the  advice  of 
the  Executive  Council,  the  only  way  in  which  he  can  carry  out 
vesting  strictly  would  be  by  Order  in  Council.  That  is  recog- 
nized by  sec.  34  of  the  Interpretation  Act  1897,  which  provides 
that  "  Judicial  notice  shall  be  taken  of  every  proclamation  or 
order  by  the  Governor  with  the  advice  of  the  Executive  Council 
made  or  purporting  to  be  made  in  pursuance  of  any  Act  or 
Imperial  Act  and  published  in  the  Gazette** 

So  that  every  act  done  by  the  Governor  with  the  advice  of  the 
Executive  Council  and  notified  in  the  Gazette  must  be  accepted 
judicially  by  all  the  Courts  as  a  notification  that  the  act  was 
that  of  the  Governor  acting  with  the  advice  of  the  Executive 
Council. 

Now,  that  being  so,  it  appears  to  me  that,  to  interpret  the 
words  the  Governor  "  may  vest"  in  the  narrow  way  it  is 
sought  to  interpret  them  by  the  respondents  in  this  case,  would 
be  to  wrest  entirely  the  meaning  of  the  section  from  the  ordinary 
grammatical  construction  of  the  words.  The  ordinary  gram- 
matical construction  is  that  the  Governor  in  Council,  by  such 
action  as  may  be  appropriate,  shall  vest  in  the  Commissioners 
these  lands.  This  is  further  borne  out  by  sec  28,  which  recog- 
nizes that  the  method  by  which  the  withdrawal  from  the 
Harbour  Trust  Commissioners  of  land  which  the  Governor,  with 
tlie  advice  of  the  Executive  Council,  thinks  should  be  with- 
drawn, shall  be  by  proclamation.  I  think  the  provision  implies 
something  more  than  that.  It  will  be  noticed  that  in  the  proviso 
of  sec.  27,  which  gives  power  to  the  Governor  to  vest  land  in 
the  Commissioners  and  also  to  remove  from  their  control  lands 


H.  C.  OF  A.  Sec,  28  declares  that,  upon  publication  o£  a  proclamation  with- 
drawing any  lands,  they  shall  vest,  in  substance  revest,  in  the 
SYANir  Crown  or  its  agents  as  if  the  Act  had  not  been  passed. 
T^n^CtoM-  '*'  '^  qu't^fi  plain  that  the  whole  arrangement,  so  far,  as  to  the 
disposition  of  the  Crown  lands  is  entirely  within  the  sphere  of 
governmental  proprietorship.  The  transfer  in  each  case  is  depart- 
mental only.  The  Crown  is  not  really  parting  with  its  land,  and 
the  legislature,  besides  using  the  word  "  vest "  and  not  "  grant,"  a 
word  hardly  appropriate  in  the  circumstances,  was  well  aware  of 
the  pi-ocedure  usual  in  New  South  Wales  for  many  years  when 
the  Government  wished  to  confer  title  upon  itself,  whatever  the 
particular  department  or  agency  might  be.  Take  for  instance 
sec.  36  of  the  Public  Works  Act  1900,  where  Crown  land  is 
appropriated,  and  private  land  is  resumed,  by  mere  force  of  a 
Ga'dte  notitication.  Sec.  38  is  quite  analogous  to  the  present 
case.  It  provides  that  (inter  alia)  Crown  land  vested  in  any 
corporation  or  person  on  behalf  of  the  Sovereign  or  for  public 
purposes  by  virtue  ot  any  Statute  shall  by  force  of  the  notifica- 
tion be  divested  from  that  corporation  or  person,  and  vested  in 
the  const I'ucting  authority. 

Again  sec.  37  of  the  Sydney  Harbour  Trust  Act  enables  the 
Conniiis-sioiiers  themselves,  subject  to  the  Governor's  approval, 
and  to  Parliament  voting  the  necessary  fundb,  to  resume  certain 
private  lands,  and  on  mere  public  notitication  the  land  becomes 
vested  in  them. 

The  power  of  the  Governor  to  remove  Crown  lands  from  the 
Commissioners  by  proclamation,  which  at  once  revests  them  in 
the  public  Crown  agencies  which  previously  owned  them,  is  quite 
in  the  same  direction. 

It  would,  therefore,  be  a  strange  thing,  an  anomalous  thing, 
to  require  the  Governor  to  issue  a  formal  grant  to  the  Commis- 
sioners in  the  case  of  a  mere  departmental  transfer  of  lands  for 
certain  public  purposes. 

The  formal  word  "  grant,"  not  having  been  used,  ought  not  to 
be  implied,  and  it  is  not  strictly  adhering  to  the  common  law  to 
require  the  Governor  to  issue  a  grant  of  property.  The  legal  estate 
is,  if  strict  law  is  to  be  adhered  to,  not  in  the  Crown  bot  in  a 
Minister  as  corporation  sole.      It  is  suggested  that  the  words 
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Solicitor,   for   the  -  appellanta.   The  Crown  Solicitor  for  aet 
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PRIOR  JUUUHENT— Order  nisi  Tor  seqnmtn- 
tlon  baseil  on  Judgment  fi>r  cimis  of  prior 
nrlton — AdJuurnnienI  of  InBnlrcncy   proceed- 

Ultii.]— Si-e  IfiOLVlNCV.  Bayii«  v.  Bail- 
lieu  64 


APPEAL  TO  HIGH  COURT— Speclnl  leave— 
Quesilon  of  ftiet.]— See  Practice.  Camrmn 
V.  Iririn 8S6 

Sus|«n8lon  of   Bollcltor    by    Snprcmr 

Court  for  professional  mlsronrfuct — Discretion 
of  Supreme  Coart  an  to  punlsbment  of  Its 
offlrers— Special  leave.]- See  Practicb.  In 
re  Daley 193 

APPEAL  TO  HIGH  COURT  FROM  STATE  COURT 
OF  SUMMARY  JURISDICTION— Court  eiercls- 
Init  federal  JarlsrilclloD  —  Decision  of  (wo 
questions  ellberof  nbirh  supports  J Hdgtaient.] 
—  (,Ve  Fbderal  .TcRisDicTios.  Miller  v. 
Hewtii 89 


APPEAL  TO  HIGH  COURT  FROM  SUPREME 
COURT  OF  STATE.]- 6(e  I*ra(,tice.  Bayw« 
V.  JUatt  497 


Girii  out  of  spenlfle  fand-eift  of  residue— 
A bMteaient— Proceeds  of  sale— Resels&loa  — 
New  appolatmcnl— ReTDcattoB— SabatltDted 
Bins.}— See  SBmJMmrr.      dBecUii  v.  Trtf- 

Uet  Bxecutori  die.  Co.  Ltd.  ■     612 

ARBITRATION— IldBstrial  ArbllraUoB  Act  IMl 
(N.S.W.),  (No.  6>  of  IMl),  sees.  It.  S«— E>- 
tbrcement  of  Order  of  Court-  Order  for  paj- 
meat  of  flue  payable  ander  rales  of  Union — 
Attaclunent  tar  n«n-pn;meut—  Power  of  Coart 
—  Prohibition.]  —  Stc  12  of  the  ludiiitriai 
Arbitmlicm  Art  1901  provides  that  the  Preai- 
[leDt  of  the  Coart  of  Arbitntion  may  on  ap- 
plication duly  made  order  the  payment  by 
Kny  member  of  ■□  iDdustrial  uuioa  of  any  fine, 
penalty  or  iiibiuription  not  exceeding  £10, 
payable  onderlhe  rules  of  the  Union,  and  by 
tec.  26  the  Court  has  power  to  make  rules 
r^ulating  the  practice  and  procedure  of  the 
Court,  with  reference,  iiiltr  alia,  to  the  en- 
forcement of  its  orders.  Hrld,  that  the  Ar- 
bitration Court  had  no  power  under  sec  26  to 
enforce  by  attachment  an  oriler  made  by  the 
Preaideiit  under  sec.  12.  The  failure  to  obey 
an  order  for  payment  of  money  is  not  a  con- 
tempt  in  tho  face  of  the  Coart,  such  aa  an 
inferior  Court  of  record  could  punish  by  tm- 

fruonnienC,  and  there  are  no  words  in  the 
itdu-ilrial  Arbilralioit  Act  from  which  it  can 
be  inferred  that  tbe  legislature,  in  giving  the 
Court  a  general  power  to  make  rolea  for  the 
enforcement  of  its  orders,  intended  to  confer 
upon  it  the  power  to  compel  obedience  to  its 
orders  for  the  payment  of  money  by  imprteoD- 
ment.  Decision  of  tho  Supreme  Court:  £x 
parte  Crocltli.  {1907)  7  S.R.  (N.S.W.),  143, 
affirmed.  Hatter  Uiida-laiera'  AreocttUiim  qjf 
A'eup  SoHlh  Wales  v.  Crockett  -         -  .     3S9 

ARBITRATION  AND  CONCILlATIO<i.  JURISDIC- 
TION OF  COMMONWEALTH  COURT  CV.}— See 

Industrial  Dispctb.  Mtrchaiii  S'ti-ire  Onild 
>/  AniUralaria    v.    Arfhilmld    Cutrit    A    Co. 


>.  Ltd. 
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ARBITRATION    COURT,    JURISDICTION    OF — 

Effect  of  crronroB!!  deeUlon- Prohlbltlaa.]— 
See    Industmai,     MaTTKrS.        Amalgamaled 

Soriely  of  Car,>e~ta-»aadJoinrr»v.  HabtrlUld 
Proprielaiy  Lid. '   Xi 

ARREST  BT  POLICE  OFFICERS  ON  FOREIGN 
WASRANT-Jasillieatto*- Reasonable  belief 
of  dehndant- Mistake   of  law.]— S«   Falsk 

iMPmisoNUKNT.     fiazellOH  v.  I'otter       ■    443 

ASSIGNMENT— Foreign   Insolvency- Prioritlfs.] 

— See     pRIVitTE     I  NT  EtI  RATIONAL     LaW.        Ant- 

Iraiian  Afmnal  Provident  Society  v.   Gregory 
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CASES — continued, 

Hnberlleld   Proprietary  Limited,    In  re, 

(11N)7)  7-8.R.  (N.S.W.),  247,  rever8e<l.]-^ti& 
nom. ,  Amalgamated  Society  of  Carpenters  and 
Joiners  v,  Habtrjield  Proprietary  Ltd,    •      33 


Hall  T.  Costello,  (1»05)  5  S.R.  (!fJB.W.), 

ft79,  orerruled 12 


UazelluB  T.  Potter,  (1»07)  7  S.R.  (N.S.W.), 

270,  reversed 445 


Hnghes  t.  Steel,  24   N.8.W.  WJI.,   I4«, 

reversed 755 


Hnssey  v.  Horne-Payne,  4  App.  Cas.,  SU, 

applied 68 


Keighley,  Haxsted  k  Co.  t.  Durant,  (1901) 

A.C.,  240,  applied 68 


Kelly  T.  Wigiell,  1907  Q.W.N.,  1,  rerfrsed 
126 


-Lamb,  In  re ;  Ex  parte  Gibson,  4  Horr., 


26.    Rule  laid  down  by  Bowen  hj»  In,  ap- 
plied        56 


-Laroombe  t.  Goldsbrough,  Hort  k  Co., 


(1907)  7  S.R.  (N.S.W.),  12S,  reversed.]-^tt6 
nom,y  OoldMbrough^  Mort  A  Co.  Ltd.  v.  L^r- 
combe 263 


Lett  T.  Randall,  S  Sm.  &  6.,  83 ;  24  L.J. 

Ch.,  708,  dlHtingiUHhed   -        -        -        -    349 


-Mcintosh  V.  Milllgan  ;  In  re  Eyers,  (1907) 


7  S.R.  (N.S.W.),  83,  affirmed.]— ^u&  «m>9Ii., 
Penny  v.  Milligan  ...        -    349 

Melbonme,  City  of  v,  Attorney-General 

for  the  State  of  Victoria,  S  C.L.R.,  467, 
affirmed.]— 5u6  worn.,  Attomey-GenercU/orthe 
State  of  Victoria  v.  City  of  Melbourne     -    257 


Moore  v.    Campbell,    10    Ex.,    323,    ap- 
plied        68 

•Moy,  Re ;  Ex  parte  Brlseoe  &  Co.  Ltd., 


(1907)  7  S.R.   (N.S.W.),    164,  afflrmed.].-^'u& 

noin.f  Moy  v.  Briscoe  Js  Co.  Ltd.  •      56 

Marray  t.  Zobel,  (1908)  8  S.R.  (N.S.W.), 


81,  reversed.] — Sub  nom..  Gander  v.  Murray  ; 
Zohel  V.  Murray 576 


Nahmith    ▼.    Boyes,    (1899)    A.C.,    495, 

considered  aud  applied  ....    349 


O^Keefe  v.  Williams,  (1907)  7S.R.  (N.S.W.), 

304,  reversed .217 

-O'SnlllTan,  Ex  parte ;  The  King  t.  Hodge, 


19Q8  St,  R.  Qd..   18,  reversed.]— i9tt5  nom., 
Hodge  v.  The  King         -        .        -        -    373 


PAge  T.  Leapingwell,  18  Vefl.|  463,  dis- 
tinguished       612 


CASES— coii/tniie(/. 

Parker  t. 

384,  affirmed  • 


,  (1907)  7  SJt.  (M.S.W.). 

.     G9I 


Peacock  t.  D,  M.  Osborne  &  Co.,  4  C.LJL, 

1564,  applied 497 


Phillips  T.  Lynch,  (1906)  6  SJt.  (N.S.W.), 

645,  reversed  in  part      ....       12 


Quan  Tlek  t.  Hinds,  2  C.L.R.,  345,  coa- 

sidered  and  approTcd      .        .        «        .    405 


R.  V.  Bolton,  1  Q.B.,  66,  considered  and 

applied 33 

R.  T.  Hodge;  Ex  parte  O^SnlllTaa,  1968 


St.  R.  ^.,  18,  roTersed.]—  6*«6  nom,^  Hodge 
V.  The  King    .--.--    373 

-R.  T.  Hyerson,  (1907)  7  S.R.  (1I.S.W.),  748, 


affirmed.] — Sub  nom.^  Myereon  v.  7%«  King 
696 


-Rels  Bros.  t.  CarUng  &  Co.,  1968  St.  R. 


Qd.,  76,  reversed.] — Sub  nom.,  Reie  v.  Carlhig 
673 


Rider  t.  HcKell,  (1908)  T.L.R.,  110;  29 


A.L.T.,  77,  affirmed.]— ^t<5  tiom.,  McKell  v. 
Rider 480 


Roberts  t.  Orchard,  2  H.  &  C,  769;  33 

L.J.  Ex.,  65,  applied       ....    445 

Radd   T.   Lascelles,    (1900)   1   Ch.,    815. 

Principle  adopted  by  Harwell  J.  applied    575 


-Russell  Wllklns  &  Sons  Ltd.  t.  Ontrldge 


Printing  Co.  Ltd.,  1908  St.  R.  Qd.,  172,  dictum 
in,  relating  to  the  eflTect  of  pressure  on  the 
intention  to  prefer,  overruled  .     1 10 


-Sprlngall,  In  re ;  Ex  parte  White,  1968 


St.  R.  ^•,  60,  reTersed.]--^u5  Nom.,  Oow  v. 
WhiU 865 

Steere  v.  Minister  for  Lands,  6  W.A.  LJt., 

178,  oYcrrnled  in  part    ....    326 

Stewart  &  Walker  r.  White,  5  CLJl^  HO, 

explained 865 

Sydney  Harbojnr  Trust  Commissioners  t. 

WaUes,    (1907)    7    SJt.    (NJ3.W.),    567,    re- 
versed     879 


Urquhart  v.  Maephers^m,  3  App.  Cta.,  831, 

applied 298 


-Walsh,  Ex  parte ;  Doherty  v.  Walsh,  1907 


St.  R.  ^.,  180,  reversed.]— ^ic5  ntm.^  Walsh 
V.  Doherty 196 


Watson'b  (Leonard)  Case,  9  A.  *  E.,  731, 

distinguished  .....    445 
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CONDITION— ProTision  fur  widow— «« In  lien  of 
dowrraud  thirds  ^—Partial  intestacy — Elec- 
tlun— ilKMilute  gUi.j—See  Wilu  Penny  v. 
MiUiyan 349 

CONDITION  PRECEDENT— Snspeaslon— Wrong- 
ful ti  ImiiiIsmhI  —Relief — Damages— Reinstate- 
ment —  Defence  —  Monej  not  roted  by 
Pari lamc lit .]  —Set  Public  Sebvicb.  WiUiam- 
son  V.  The  Commonwealth       ...     174 

COxNDITIONS  PRECEDENT  TO  ACTION.]  — 5m 

Insurance.       We^tUm  Ausfrcdian  Bank    v. 
Royal  IttHurance  Co.        ....    533 

CONDITIONAL  PURCHASE,  ADDITIONAL,  RIGHT 
OF  HIRRIED  WOMAN  TO  ACQUIRE  — 
^*  Oritfiiial  nppllration  ^ — Crown  Lands  Act 
1889  (N.S.W.)  (53  Vict.  No.  tl),  see. 47— Crown 
Land^i  Act  Aniendmeiit  Act  1I»0S  (N.S.W.),  (No. 
15  or  UU3),  sees.  3,  17  —'Harried  Women'g 
Property  Act  1901  (N.S.W.).]— 6*ee  Mabbikd 
Woman.     PhtUipa  v.  Lynch  •         -        -       12 

CONDUCTOR,  DUTY  OP  TRAMWAY—"  Permit- 
ting^ |ias>eng<^rs  In  excess  of  preseribed 
number  to  travel  on  tramcar — Variance  be- 
tween iiifuriiiation  and  cTidenee  as  to  place.] 

—  Ste    Traffic    Regulations.       Kelly    v. 
Wigzell 126 

CONSTRUCTION  OF  STATUTES— Repeal  and  re- 
enactment  with  modifications.]— ^«e  Rabbit- 
proof  Fknce.  Ooldthr'ough,  Mori  d:  Co,  Ltd. 
V.  Larconibe 263 

CONTRACT— Absence  of  formal  contract — Con- 
tract contained  in  letters — SubsequenJt  corre- 
spondence, effect  of— Intention.] — The  plain- 
tiffd,  who  were  wharf  owners,  were  negotiating 
with  the  defendants,  who  were  shipowners, 
for  the  use  by  the  defendants'  ships  of  the 

f)laintiff8'  wharf.  The  plaintiffs  wrote  : — **  I 
>eg  to  state  that  I  am  prepared  to  find  ac- 
commodatiou  for  your  steamers  at  oar  wharf, 
you  to  be  charged  sixpence  per  ton  on  all 
coal  and  coke  landed  there,  provided  you 
undertake  to  do  all  your  business  other  than 
that  with  the  B.  Co.  with  us.  I  understand 
your  cohI  contracts  provide  for  approximately 
60,000  tons  exclusive  of  the  B.  Co.  Tonnage 
dues  as  per  printed  schedule  handed  you  to  oe 
charged.  I  undertake  to  provide  a  berth  for 
your  steamers  at  all  times  on  the  understand- 
ing that  reasonable  notice,  say  two  days,  be 
given  to  our  maniger  at  Port  Pirie  of  expected 
arrivals.  If  this  arrangement  is  acceptable 
to  you  I  suggest  that  it  oe  for  a  term  of  two 
years  from  Ut  March  next."  The  defendants 
replied  :—*' We  are  anxious  to  do  business 
with  you  if  possible,  and  will  endeavour  to 
come  to  your  figure  provided  you  agree  to 
waive  tonnage  dues  on  all  our  steamers  load- 
ing and  discharging  at  your  wh&rf."     Plain- 


CONTR  A  CT— co9i<»n««d. 

tifis  replied : — "  I  hope  we  shall  be  able  to  fix 
up  our  wharfage  arrangements  ....  I 
could  not  entertain  the  suggestion  to  waive 
the  tonniige  dues  on  your  steamers  visiting 
our  wharf  ....  Of  course  you  axe 
aware  that  a  steamer  paying  at  one  wharf 
has  not  to  pay  at  another ;  this  could  all  be 
arranged  to  your  satisfaction,  J  am  sure." 
Defendants  replied : — "  We  are  willinff  to  con- 
clude with  you  for  wharfage  on  the  oaaia  of 
sixpence  per  ton  and  will  be  glad  if  you  will 
make  a  contract  for  our  approval  and  signa- 
ture." Plaintiffs  replied:- "I  note  with 
pleasure  that  you  have  decided  to  accept  the 
wharfage  rate  of  sixpence  per  ton  as  per 
oorrespondenoe  which  has  passed,  and  I  will 
arrange  a  contract  accordingly."  Held^  that 
these  letters  did  not  constitute  a  binding  con- 
tract between  the  parties.  Held^  also,  ttiat, 
if  the  letters  oonld  be  construed  on  their  face 
as  a  contract,  the  subsequent  correspondence 
and  conduct  of  the  parties  showed  that  no 
binding  contract  was  intended.  Judgment  of 
Higgins  J.  affirmed.  Barrier  Wharfs  Ltd,  r. 
W.  ScoU  Fell  ds  Co,  Ltd,        -        -        -    647 


Statute    of   Frauds  —  Negotiations  In 

code  cablegrams — Offer  and  acceptance — 
Ambiguity — Extrinsic  evidence— Subsequent 
correspondence — Principal  and  agent— Un- 
disclosed principal  —  Ratification.]  —  Where 
the  documidits  relied  upon  to  prove  a  contract 
consisted  of  translations  and  expansions  of  a 
number  of  cablegrams  in  code  which  passed 
between  the  parties :  Held^  tiiat  the  Court,  in 
considering  whether  there  was  a  concluded 
agreement  at  a  certain  date,  should  look  at  all 
the  surrounding  circumstances  for  the  purpose 
of  ascertaining  the  sense  in  which  abbreviated 
communications,  capable  of  more  than  one 
meaning)  were  likely  to  have  been  under- 
stood by  the  recipients,  and  that,  although 
the  documents  of  that  date  were  capable  of 
being  read  so  as  to  constitute  a  complete 
contract,  evidence  was  admissible  of  com- 
munications between  the  parties  before  and 
subsequent  to  that  date  which  tended  to 
negative  that  conclusion.  Hussty  v.  Jforne- 
Fayne^  4  App.  Cas.,  311,  applied.  Although 
as  a  general  rule  it  is  not  necessary,  in  order 
to  satisfy  the  requirements  of  the  Statute  of 
Frauds,  that  the  acceptance  of  an  offer  in 
writing  should  also  be  in  writing,  yet  if  the 
facts  show  that  the  party  making  the  offer 
did  not  intend  to  be  bound  unless  the  other 
party  accepted  it  in  writing,  there  is  no 
contract  without  such  acceptance.  So,  where 
the'  parties  were  in  places  far  apart  and  all 
the  negotiations  were  necessarily  conducted 
by  cable  :  Held,  that  the  inference  was  irre- 
sistible that  a  party  making  a  cabled  offer  did 
not  intend  to  l>e  bound  by  it  until  he  was 
infonned  in  like  manner  that  the  offer  was 
accepted.    Moore  v.  Campbell,  JO  Ex.,  323, 
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CRIMINAL  LAW— e<mtinueiL 

indictment  against  two  persons  for  conspiracy 
the  jury  added  a  rider  recommending  one  of 
the  accused  to  mercy  on  the  ground  that  he 
was  an  *' unsuspecting  tool"  of  the  other. 
Beldf  that,  in  view  of  the  circumstances  of 
the  case,  the  nature  of  the  offence,  and  the 
findings  on  other  counts,  the  rider  could  not 
be  regarded  as  equivalent  to  a  verdict  of  not 
guilty  as  regards  the  accused  to  whom  it 
referreil.  Qwere,  whether  special  leave  to 
appeal  should  have  been  granted.  Decision 
of  the  Supreme  Court :  Rex  v.  Alyeraon  (1907) 
7  S.R.  (N.S.W.),  748,  affirmed.  Myerson  v. 
The  King 596 

CROWN,  RULE  AS  TO  LEGISLATION  BINDING— 

See  LBQisiJkTivE  Powkrs.  The  King  v. 
StUton 787 

CROWN  LANDS  —  Crown  Lands  Act  1881 
(N.S.W.),  (48  Virt.  No.  18),  s«k».  6,  6— Crown 
Lands  Act  1889  (N.S.W.),  (58  Ylet.  No.  21), 
sec.  88 -Crown  Lands  Act  189S  (N.S.W.),  (68 
Yiet.  No.  18),  sec.  49-  Oeenpatlon  licenee — 
Relationship  between  Crown  and  licensee— 
Agreement  by  Crown  not  to  disinrb  licensee 
— Implication  of  eovenaut  for  quiet  enjoyment 
— Powers  of  Minister  with  respect  to  Crown 
lands— Estoppel  — Res  judicata.] — An  occupa- 
tion licence  under  the  Crown  Lands  Acts  is  an 
annual  tenure  of  laud,  in  respect  of  which  the 
licensee  pays  fees  subject  to  re-appraisement, 
and  which  is  renewable  under  certain  condi- 
tions from  year  to  year.  The  holder  of  such 
a  licence  agreed  with  the  Government  that 
there  should  be  a  re-appraisement  of  the 
licence  fees,  but  before  the  re-appraisement 
the  Government  demanded  payment  at  the 
original  rates.  The  licensee  failed  to  pay  the 
amounts  claimed,  and  the  Government  pub- 
lished a  notification  in  the  Oovemment  Oazelte 
that  the  licence  had  not  been  renewed.  The 
result  of  the  notification,  if  valid,  was  that 
the  lands  in  question  became  Crown  lands 
available  for  occupation  under  annual  lease. 
In  an  action  by  the  licensee  againat  the 
Government  for  damages  for  breach  of  con- 
tract the  declaration  alleged  that  the  licensee 
then  agreed  with  the  Government  that,  in 
consideration  of  his  paying  the  fees  deraAnded, 
the  notification  should  be  withdrawn  and  he 
should  be  permitted,  subject  to  the  provisions 
of  the  Crown  Lands  Acts,  to  quietly  enjoy  the 
area  so  long  as  the  licence  should  be  renewed, 
free  from  interference,  disturbance,  or  eviction 
by  the  Government  or  persons  claiming  under 
it  by  matter  subsequent  to  the  payment  of  the 
fees  in  question.  The  fees  were  paid  by  the 
licensee,  but  the  notification  was  not  revoked, 
and  an  annual  lease  was  granted  to  another 
person  of  portion  of  the  area.  By  the  decision 
of  the  Privy  Council  in  0*Keefe  v.  AfcUone, 
(1903)  A.C.,  365,  the  Crown  was  not  entitled 
to  the  fees  demanded  in  respect  of  the  lands  in 


CROWN  LANDS— con/tttfced. 
question,  and  the  licensee  was,  therefore,   en- 
titled   to    remain    in    possession    under    his 
licence.     Held^  on  demurrer  to  the  declara- 
tion, that  it  disclosed  a  good  cause  of  action. 
The  agreement,  regarded  as  an  agreement  by 
the  Crown  for  valuable  oonsideratioD  not  to 
do  any  act  in  violation  of  the  rights  of  the 
licensee,  was  a  valid  exercise  of  the  ponrer  of 
the  Executive  to  make  contracts  with  respect 
to  the  lands  of  the  Crown  within  the  limits 
imposed  by  Statute  ;  and,  if  the  rights  of  the 
parties  had  been  doubtful,  the  contract  would 
have  been  good  as  a  compromise  of  a  band  fide 
dispute.    Even  if  the  Crown  had  been  entitled 
to  the  fees  demanded,  and  the  licence  had 
therefore  become  liable  to  forfeiture  for  breach 
of  the  condition  of  payment  of  fees,  the  agree* 
meiit  on  the  part  of  the  Crown  would  have 
been  justifiable  as  an  exercise  by  the  Minister 
of  the  power  of  waiver  conferred  by  sec.  6  of 
the  Groion  Lands  Act  1S91.     Qncsre,  whether 
there  is  an  implied  covenant  for  quiet  enjoy- 
ment in  the  tenure  created  by  an  occupation 
licence  under  the  Crown  Lands  Acts.      The 
local   Land  Boards,  subject  to  appeal  to  the 
Land  Court,    have  jurisdiction  to  entertain 
applications  for  annual  leases  of  Crown  lands, 
and  to  make  recommendations  thereon  to  the 
Minister.     Held^  that,  where  the  lands,  as  to 
which  an  application  for  an  annual  lease  was 
made,  were  lawfully  held  under  an  occupation 
licence,  though  the  area  was  by  the  Crown 
Lands  Acts  liable  to  disposition  by  the  Crown 
in  certain  ways  adversely  to  the  licensee,  yet 
it  was  not  Crown  lands  available  for  annual 
lease,  and  was  consequently  not  subject  to  the 
jurisdiction  of  the  Land  Board  for  the  purpose 
of   such  an   application,   and,   therefore,   an 
erroneous  decision   to   the   contrary   by   the 
Land  Court  did  not  create  an  estoppel  as  be- 
tween the  licensee  and  the  Crown  in  any  sub- 
sequent proceedings  with  respect  to  the  same 
area.      Per  OrigUh  C.J.— The  Crown  is  not  a 
party  to  the  proceedings  before  a  Land  Board 
on  such  an  application,  and,  therefore,  in  any 
case  between  a  subject  who  had  been  a  party 
and  the  Crown,   estoppel  could    not    arise, 
owing  to  want  of  mutuality.     Decision  of  the 
Supreme  Court :  O'Keeft  v.  WUliame,  (1907) 
7  S.R.  (N.S.  W.),  304,  reversed.       O'Kerfe  v. 
WiUiame 217 


-Pastoral  lease — Reservatloii  of  power 


to  **  sell  "—Homestead  and  gnudng  leases^ 
Conditional  ^' sale"— Disposs^on— Qaiet  en- 
jojrment— Breaeh  of  eovenant— Lease  uider 
regulations  —  Alteration  of  regnlattons  aad 
new  legislation— Australian  Waste  Lands  Aet 
(18  &  19  Tlct.  c.  56)— Crown  Lands  Regula- 
tions 2nd  March  1887  ( W.A.)  —  Constltiitioa 
Act  1890  (W.A.),  (5S  &  54  Tlct.  c.  26),  see.  4 
(2)— Homesteads  Act  189S  (W.A.),  (57  Tlct. 
No.  18)— Land  Act  1898  (W.A.),  (62  Tlet.  Ko. 
17).]— In  pursuance  of  a  power  vested  in  the 


"DOWEB  <c  TBIBDS,  IIT  LIED  OF"— Partial 
laUslBCr  —  Et«:ti«a— lhaalBt«  gltl—CiM4\- 
■  ■•a  — PniTl<itoa  far  nldow.]  — Stc  WiLL. 
Fctmyv.  UilligaH 349 

EJBCIHEIIT— Textlag  Iwads  la  Ooiaatlnloaers— 
PrtKlsBatluB  bj  GoTrraor  In  CobbcH— Tllle 
la  C«BiMlsBi*Bcr«  irlthMit  cMTrjaacv— 
Sydarr   Barboar  Trast  Act    IMO   (la.  1   at 

ItOlt.Mc.  «7.]-$«!L«Ni>s,VKsnN(i.  Syaiey 
Harbour  Tntt  CommUiioiitf  v.   Waila     STS 

ELECTION -Lapal  iatboHtlcx  iet  IMlfQaMao- 
laad).  (No.  l>oriS<K).SnlSche4alc,  ralell- 
ElFcilna  at  cuaaFlllors  fur  shire  -"  Extra* 
orilsar;  Taotnrj  — No  rlertloa  held  at  Maie 
prescribed  — ExplntloM  of  tinr  for  glTlag 
BOtlrc  ol  rlrellitn— HntalnK  at  riectlcn  — 
OHBlpr.]— Rale  4  of  the  3rd  Schedule  to  the 
Lwal  Avihoi-ilitt  Act  l9(ttlQii.l.  provides  that 
OD  the  occurrence  of  an  CXI  raordiiiarf  vacancy 
in  the  CooDcil  of  a  Shire  the  Returning  Officer 
shall  within  thirty  dayi  after  the  occurrence 
oi  the  vacancy  give  public  notice  of  an  election 
to  fill  tb«  vacancy,  npfcifyiiig  a  day  not  less 
than  fourteen  uor  more  than  twenty-one  day» 
after  the  publiuiltnn  of  the  notice  ■*  the  day 
of  noininatinn.  By  rule  II,  if  at  the  time 
prescribed  or  appointed  for  holding  an  election 
no  election  is  held,  or  no  coDiiidates  are  aomi- 
natail,  or  the  number  of  candidates  nominated 
is  leu  than  the  number  of  members  to  be 
elected,  the  Governor  iu  Couiii:il  may  appoint 
a  ratepayer  or  ratepnyers  to  Qll  the  vacancies 
wliicli  ought  to  have  been  filled  at  such 
election.  HM,  that  an  election  under  the 
Act  is  not  merely  the  taking  a  poll,  but  a 
continuous  procega  consisting  of  several  steps, 
notice  of  election,  nomination  of  candidatee, 
aud  taking  a,  poll  when  n  poll  is  necessary,  and 
that  as  soon  .is  liie  time  prescribed  by  the 
Statute  for  the  talcing  of  any  of  these  steps 
has  eipired  witliout  such  steps  having  been 
taken,  and  it  lias  thus  become  impossible  to 
llolil  an  ele<'tion  in  accurdanca  with  the 
Statute,  the  power  of  apjKiintnient  conferred 
upon  llie  Governor  eonies  into  operation.  It 
U  not  neceaiiary  that  he  should  wait  until  the 
last  day  which  could  have  been  fixed  far 
taking  a  poll  has  pnised  without  a  poll  being 
taken.  UeciMon  of  llie  Supreme  Courl.  Tk' 
King  v,  Hod-if ;  Kx  /•arit  O'SulliiaH.  1908 
St.  K,  Qd.,  18,  reversed.  Hod-jt  v.  7'Ar 
Kiug 373 

Provision    for    widow  — "In    lieu    at 

doner  and  thlrilB~— Parllat  luteslacy— Ib- 
nolHle  Rin— CuBdIllon.] - A'«  Will.  Penny 
V,  Milliuan *  ■" 


Vald  ■■  to  retara  af  ane  seuaMr — ¥ae«Ber  la 
Seualc- EleelliM  at  ■«Bt4ir  by  Stale  Parila- 
■eat— Validity  of  eleeUun  dlspuled- Behr- 
eaee  tw  lUgk  Coart— DisputHi  ElectlMi  asd 
QaallleaUoaa  Aet  1H7  (No.  10  at  IMJ),  M«. 
».]— The  Court  of  Disputed  Re  lams  having 
declared  a  periodical  election  of  senators  (or 
the  State  of  Sooth  Australia  ibaolutely  void 
as  to  the  return  of  one  senator,  the  Houaea  of 
ParliameDt  of  the  State,  sitting  together,  and 
asauming  to  act  under  sec.  15  of  the  Consti- 
tution, cliose  a  senator  to  fill  the  facaocy. 
On  a  petition  to  the  Senate,  removed  ioto  the 
Hiilh  Court  as  the  Court  of  DiaputeiJ  Etetoms 
under  sec  2  of  the  DitpaUd  KUctimu  and 
Qiuili/uatKH*  Act  19UT :  Held,  that  the 
vacancy  exiatiuK  after  the  declaration  of  the 
Court  of  Disputed  Returns  was  not  a  vacancy 
•risiUK  in  the  place  of  a  senator  before  the 
expiration  of  his  term  of  office  within  the 
mBsning  of  sec-  15  of  the  Constitution,  and, 
therefore,  the  choics  or  eleclion  of  a  seiuitor 
by  the  State  Parliament  waa  null  and  void. 
VardoH  v-  O'LoqkliH       .         -         -         .     201 

ELECTEICnr- Eleetrie  Light  ud  Power  Act 
18H  (VieU).  (!(••.  14U),  sees.  13  (d),  38,  t»,SC — 
Charjefersapplyoreleelrlelly— Pi^rereaee — 
UairSBm  chante- Uteraatlve  rat«^t— Optloa 
Klvea  to  CBSt«inrr — "  IHal  rate  "— "  MailnBai 
dcHBadrat*.*)— Undertakers  nnder  the  SUc- 
trie  Light  and  Powtr  AH  1896  had  two  scales 
under  which  they  charged  oonsamers  for  the 
supply  of  electricity,  and  all  consumers  had 
the  option  of  which  rale  they  would  select. 
Under  one  scale,  called  the  "  Bat  rate,"  con. 
sumers  were  chsrged  for  the  actual  quantity 
of  electricity  supplied  at  the  uniform  rat*  of 
4}d-  per  unit.  Under  the  other  scale,  called 
the  "maiimum  demand  rate,"  consumera 
were  charged  at  the  rate  of  7d.  per  onit  aa  to 
such  portion  of  the  electricity  Hupplied  to 
them  as  was  equal  to  a  consumptioa  for  K 
period  of  45  hours  per  calendar  month  at  the 
highest  rate  of  consumption  during  the  month, 
and,  as  to  the  remainder  of  the  electricity  ao 
supplied  during  tbe  month,  at  the  rate  of  2d. 
per  unit.  Hdd  :  That  the  words  "  a  supply 
on  the  same  Urms  "  in  sec.  38  of  the  tUtrlrit 
Light  aud  Poicir  Act  1B96  bear  their  natural 
meaning  and  include  price  ;  that  the  "prefer- 
ence "  prohibited  by  sec.  3S  is  a  preference 
between  cuatomen  dealing  nnder  similar 
circumstances,  and  not  between  customers 
dealing  under  two  different  systems  of  suppljr, 
either  of.  which  they  are  free  to  select,  and 
therefore  dealing  nnder  entirely  different 
circumstances  ;  and  that  therefore  the  charges 
were  lawful.  Decision  of  High  Court  {The 
Mayor  dx.  of  the  City  of  Mtlbounu  r.  The 
AltomtyOeturai  for  the  Stale  of  Vietoria, 
3  C-L.E.,  467),  afiirmed.  Attorney -Gtnma 
for  tht  Stale  of  Vkloria  v.  Mayor  ,te.  of  City 
ofMeiboame 257 
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FALSE    IIPRISONIEBIT,    ACnON     FOR~eon- 

tinued. 
the  person  may  be  put  on  board  a  British 
warship,  or  some  other  fit  ship,  and  conveyed 
to  the  place  named  in  the  warrant  and 
pending  removal  detained  in  custody,  and 
that  the  M'arrant  shall  be  sufficient  authority 
to  the  person  to  whom  the  warrant  is  directed 
and  every  person  acting  under  it  or  in  aid  of 
the  person  to  whom  it  is  directed,  to  take  and 
keep  the  person  named  in  it.  The  appellant 
was  convicted  at  Giso  in  the  Solomon  islands 
before  a  Deputy  Commissioner  and  sentenced 
to  a  term  ox  imprisonment  at  Fiji.  The  ship 
on  which  the  appellant  was  put  for  the 
purpose  of  being  conveyed  to  Fiji  ended  her 
voyage  at  Sydney,  and  while  there  the  appel- 
lant was  taken  int.o  custody  by  the  Sydney 
police  officer  under  a  warrant  purporting  to 
nave  been  made  by  the  Deputy  Commissioner 
at  Gizo,  but  actually  signed  in  Brisbane, 
directed  to  the  supercarso  of  the  ship  by 
name,  who  was  commanded  to  convey  the 
appellant  to  Sydney,  and  '*  there  to  deliver 
him  to  the  magistrate  gaoler  or  other  officer 
to  whom  it  may  appertain  to  give  effect  to 
any  sentence  passed  by  the  Court  there  exer- 
ciainR  criminal  jurisdiction  Ac,  that  the  said 
sentence  may  be  carried  into  effect."  In  an 
action  in  the  Supreme  Court  of  Mew  South 
Wales  by  the  appellant  against  the  police 
officer  for  damages  for  false  imprisonment : 
Heldf  that  the  warrant,  even  if  valid,  afforded 
no  justification  for  the  arrest  inasmuch  as  it 
did  not  authorize  the  conveyance  of  the 
appellant  to  Fiji  but  to  Sydney,  and  whatever 
authority  for  the  detention  of  the  appellant 
it  purported  to  confer  terminated  on  the 
delivery  of  the  appellant  to  the  keeper  of  the 

S risen  in  Sydney,  and  consequently  his 
etentiou  there  was  not  a  necessary  act  in  aid 
of  the  execution  of  the  warrant.  Heidf 
further,  that,  although  under  a  warrant  duly 
addressed  to  the  gaoler  at  Fiji,  a  temporary 
detention  of  the  appellant  by  a  Sydney  officer 
for  the  purpose  of  aiding  the  execution  of  the 
warrant  might  be  justified  on  the  ground  of 
necessity,  the  High  Commissioner  had  no 
authority  to  address  a  warrant  to  the  keeper 
of  a  prison  in  Sydney  or  to  authorize  a  deten- 
tion by  him,  and  the  warrant  was  therefore 
invalid  on  the  face  of  it.  Leonard  Wataon's 
CanCf  9  A.  &  E.,  731,  distinguished.  Article 
139  provides  that  any  suit  or  proceeding  shall 
not  be  commenced  **  in  any  of  Her  Majesty's 
Courts "  for  anything  done  or  omitted  in 
pursuance  of  execution  or  intended  execution 
of  the  Order  in  Council  unlfss  a  month's 
notice  of  action  in  writing  is  given  by  the 
plaintiff  to  the  defendant.  Htldy  that  the 
defendant  was  not  entitled  to  the  benefit  of 
this  provision,  because,  even  if  it  applied  to 
actions  brought  in  the  Courts  of  New  South 
Wales,  which  was  doubtful,  the  arrest  was 
not  anything  that  could  be  done  under  the 


FALSE    HPR180NHBNT,    A€ 

tifiued. 
Order  in  Council.    Article 
the  defendant  assumed  to 
force  in  that  State,  and  in  • 
taffe  may  be  taken  of  sucln 
defendant  must   establish   i 
believed  in  a  state  of  facti 
existed,  would  have  affordi! 
tion  under  the  Ux  Jori,     liw 
2  H.  &  C,  769;  33  L.  J. 
Deciaion  of  thexnajority  of  1 1 
HazHton  v.    Potter^  (1907)  ' 
270,  reversed.     HcaeiUm  v. 


FEDERAL  JTRISDICnON—Ai 
ttom  State  Conrt  of  Swniii 
Coart  exercising  federml 
chiton  of  two  qnestioiis  elt 
ports  judgment— The  Coil« 
Vict.  e.  12),  sec.  31— JndlG 
6  of  1903),  sec.  39  (2)  (d) 
Amendment  Act  1890  (Ylc 
282 — Commonwealth  Elect 
19  of  1902).] -A  Court  of 
tion  of  a  State  exercises  : 
within  the  meaning  of  se< 
Jadiciaiy  Act  1903,  if  it 
particular  gase  for  the  O 
question  arising  under  tl 
involving   its   interpretati 
whether  that  question  if 
or  wrongly,  the  Court  ans 
tion,  not  arising  under  t 
involving  its  inter  pre  tatioi 
to  that  other  question  ena 
the  case,  the  Court  does  i 
jurisdiction,  and  therefor 
the  High  Court  from  th 
complaint   in   a  Court  oj 
Victoria  for  work  and  labr 
an  election  for  the  House 
for  the  Commonwealth   I 
fence  being  that  sec.  282 
Act  AmeudmetU  Act  1890 
the  complaint,  the  Court 
tion  was  a  **  law  relating 
was  consequently  by  sec. 
tion  adopted  and  applied 
House  of  Representatives 
being  so  adopted  and  appi 
by  the  CommonweeUth  Mi 
therefore  gave  judgment 
Hddy  that  in  determinii 
the  Court  of  Petty  Sessio 
federal  jurisdiction,   and 
appeal   lay   to  the   High 
decision.     Miller  v.  Haw 

FENCE,  RABBITPROOF— 1 

contribution— Liability  »' 
Time  when  I  lability  nrii- 
of     demand.] — See     Ha 
Ooliitbrough,    Mori     d: 
combe 
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D'SURAXCE— <:oiia'n  ued, 

both  groands.  Another  condition  of  the 
policy  provided  that: — "On  the  happening 
of  any  luss  or  damage  by  fire  to  any  of  the 
property  insured  by  this  policy  the  insured 
must  forthwith  give  notice  in  writing  thereof 
to  the  company  or  its  agents  and  within 
fifteen  days  at  the  latest  deliver  to  the 
comp<iny  or  its  agents  at  his  own  expense  as 
particular  a  statement  and  account  as  may  be 
reasonably  practicable  of  the  property  and 
the  several  articles  and  matters  damaged  or 
destroyed  by  tire.  .  .  and  in  default  of 
compliance  with  the  terms  of  this  condition 
or  any  of  them  no  claim  in  respect  of  any 
such  lo$s  or  damage  shall  be  payable  or 
sustainable  unless  and  until  such  notice  state- 
ment account  proofs  and  explanations  and 
evidenc*:  respectively  shall  have  been  delivered 
pro«luee«l  and  given  as  aforesaid  and  such 
statutory  declaration  if  required  shall  have 
been  made.*'  Ht/ti,  that  there  was  no  obliga- 
tion on  the  insured  to  give  the  notice,  state- 
ment and  account,  ftc,  therein  referred  to 
within  lo  days,  but  that  the  comiition  merely 
snspt'ndeti  the  right  of  action  until  the 
notice,  statement  and  account  ftc,  had 
been  given.  Comments  by  Hi[jgins  J.  on 
the  maxim  Vtrha  chattamm  JortittA  aecipitm- 
tnr  coH'rn  pru'ttrtHtem.  Decision  of  Supreme 
Court  (/A-  H>vf  An^lrahan  Bank  v.  The 
Koya/  iH^m-avre  Co.,  9  W.A.UR.,  78),  re- 
versed. M%.'*vr«  Ausiraiian  Battk  v.  Boyal 
In^untuc*-  Co. 533 
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OF    PROCEEDDk'GS*'  — Notice 

lodirinjr  of  eoMpialHt.]  —  Ste 
pROSfxrxiON.  H'a/xA  v.  Do- 
196 


DrrE>T10\  —  Aliseuee  of  formal  rontnirt  — 
Cotttrart  contained  la  letters  —  Snbseqaent 
corresitondenee.  effeet  of.]  —  See  Contract. 
Ban  Iff  }yh'tyf\  iJd,  v.  W.  Scott  Fell  A  Co. 
Lid. 647 

nrTEXTlOX  OR  MOnTE-Fraadaleat  preferaice 
—Pressure  by   creditor— *' With  a  view  to" 

prefer.]— ^'cf  Insolvency.     Steirarttk  }Vaiker 

v.  \yhf€       •      .      -      -      .      -   110 

UiTERXATIONAL  LAW,  FRIT  ATE --Disl  taction 
between  inuiioveables  and  moveables— lacor- 
poreal  rlirlit  with  respect  to  immoveables— 
laterest  In  tmst  estate— Trust  to  sell— lasol- 
vcncy— Notice  to  trustees— Effect  of  fbrei^ni 
iasolvency  —  Sabseqaent  assignmeat  —  Prior- 
ities.] —  Sie  l^ivATE  International  Law. 
An>traimu  MiJtiai  Frondeut  Society  v.  Gre- 
gory       .......    615 

INTEREST  OX  jn>CME.\TS.]  —  .S>«  Practice. 
Beis  V.  CaHing 673 


DrTESTACT,  PARTIAL-  Provisloa  for  widow— 
^In  Ilea  of  dowrr  aad  thirds'* — Electma — 
Abfiolate  gift— Coaditloa.]— £^ee  Wirx.  Penny 
v.  MUligan ^9 

JUDGE  IN  BA?n[RUPTCT,  TACA5CT  IS  OFFICE 
OF— Delegatioa  of  powers  of  Jadge  to  Regis- 
trar la  Baakraptey.]— i^ee  Insolyskct.  Moy 
V.  BrUcoe  A  Co.  Ltd.      .        -        -         -      56 

JUDGIEXTS,  OTTEREST  ON.]  — iSe^  Practice. 
Jieut  v.  Carling        .         -         .         .         -     673 

JURY — Evtdeace — Abseace  of  direct  cvtdeace— 
Xoasalt  —  Mlalag  shaft  —  Breach  of  regala- 
tloBs.]  —  See  Negugencb.  Ttismauia  Odd 
Mining  Co.  Ltd.  v.  Cairns      ...     ^0 

JTsmriCATION  —  Arrest  by  police  officers  oa 
forelga  warraat  —  Reasoaable  belief  of  de- 
feadaat  —  Mistake  ot  law.] — Set  False  Im- 
prisoment.     Hazelton  v.  Potter     -         -    445 

KXOWLED6B— Ualawftally  havla^  poasessloa  of 
goods— Evldeace  of  possessioa — ImportatloB 
— Castoms  Act  IfOl  (No.  6  of  1901 ).  sees.  23S, 
250, 255.] —See  Customs  Prosecutioh.  Irvimj 
V.  Sithiwwra 233 

LAM),  RESUHPTION  OF— Valaatloa— Weight  of 
eyideace — Basis  of  valaatloa.] — Set  Rksump- 

TICK    or  Land.      Spencer  v.    Tfc«   Common - 
vealth 418 

LANDS,  TESTING- Sydaey  Harboar  Trast  Act 
1900  (No.  1  of  1901),  sec.  27— Testing  of  laads 
the  property  of  the  Crowa  la  the  GoaumJs- 
sloaers— ProclamMtloa  by  Governor  iaCoaacll 
— Title  la  CoBimLssioaers  withoat  coaveyaace 
— I^ectmeat.]— Sec.  27  of  the  Sydiuy  Har- 
bour Trust  Act  190(>  vests  in  the  Sydney 
Harbour  Trust  Commissioners  certain  lands 
enumerated,  and  provides  that  the  GoTcmor 
may  at  any  time  vest  in  the  Conxmissioner 
any  farther  lands  the  property  of  the  Crown 
deemed  to  be  necessary  for  the  parpose  of 
carrying  out  the  provbions  of  the  Act.  Held, 
that  under  that  section  the  Governor  haii 
power  to  vest  lands  the  property  of  the 
Crown  in  the  Commissioners  by  Order  in 
Council,  and  that  a  proclamation  by  the 
Governor  in  Council  declaring  that  laud 
which  had  been  resumed  by  the  Crown  under 
the  Public  H'^ork^  Act  1900  was  deemed  to  be 
necessary  and  should  be  thereby  vested  in  the 
Commissioners  for  the  purposes  of  the  Act 
was  sufficient  evidence  that  the  land  had 
become  vested  in  the  Commissioners  without 
any  grant  or  further  conveyance.  Decision  of 
the  Supreme  Court :  Sydney  Harbour  7Vti<«< 
Commissioners  y.  Wades,  (1907)  7  8.R. 
(N.S.W.),  567,  reversed.  Sydney  Hatinmr 
Trust  Commissioner*  v.  WaUts       •        -     879 

LEASE,  PASTMIAL— Reservatioa  of  power  lo 
**sell'* — Homestead  aad  g^rasiag  leases — 
CoadiUoaal  *'  sale  ** — Dlaposscssioa  —  Qalet 
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LEiSE,  PiSTORAL -con/mteeef. 
enjojmeut — Breach  of  covenant — Lease  oniler 
reg^nlntions — Alleralion   of   reirulatlons  and 
new  legislation.]— ^'ee  Ckown  Lands.   Moort 

dtScroopev.  Western  A  ^isti-alta      •        -    326 

LEASEHOLD,  ASSIGNMENT  OF— Agrreement  by 
^          purchsAer  to  allow  yendor  to  retain  portion 
Wider  sob-lease — Aipreement    by    vendor    to 
erect    Improvements — Delay    on      part     of 
E           vendor — Right  of  vendor  to  specific  perform- 
ance—Compensation— Action    by    purchaser 
against  vendor  for  trespass — Injunction.] — See 
I           Yen  DOB  AND  Pdrohaser.     Swan  v.   Baws- 
'  thome 765 

LEGISLATIYE  POWERS- Exclusive  powers  of 
Commonwealth—Control    of    Customs— Rule 
^  as  to  legislation  binding    Crown — How  far 

'  State  Governments  subject  to  Common  wealth 

legislation — Goods  imported  by  State  Govern- 
ment— Removal  Irom  Customs  control — 
Customs  Act  1901  (No.  6  of  1901),  sees.  30,  S3, 
233— The  Constitution  (63  &  64  Vict.  c.  12), 
sees.  52  (il.)  86,  90.]— The  rule  that  the  Crown 
is  not  bound  by  a  Statute  except  by  express 
words  or  necessary  implication  applies  only  to 
those  representatives  of  the  Crown  who  have 
executive  authority  in  the  place  where  the 
Statute  applies,  and  as  to  matters  to  which 
that  executive  authority  extends.  The 
Constitution  binds  the  Crowu  as  repre- 
•  sented    by    the   various    States,    and    takes 

no  account  of  the  States  and  Stato 
Governments  in  relation  to  Common- 
wealth legislation  on  matters  within  the 
exclusive  control  of  the  Commonwealth 
Government,  and,  therefore,  in  the  construc- 
tion of  Commonwealth  Statutes  dealing  with 
such  matters,  the  rule  applies  to  the  Sove- 
reign as  head  of  that  Government,  but  not  to 
the  Sov^reign  as  head  of  the  Stato  Govern- 
ments. The  GuHtonis  Act  1901,  being  a  valid 
exercise  by  the  Commonwealth  of  the  ex- 
clusive power  to  impose,  collect  and  control 
duties  of  Customs  and  Excise  conferred  by 
sees.  52  (ii.),  86,  and  90  of  the  Constitution, 
applies  to  goods  imported  by  the  Government 
of  a  State  as  well  as  to  those  imported  by 
private  persons  ;  and,  therefore,  goods  im- 
ported by  a  State,  whether  dutiable  or  not, 
are  by  sec.  30  of  the  Act  subject  to  the 
control  of  the  Customs,  and  the  authority  of 
the  State  Executive  is  no  justiiicatiou  for 
their  removal  from  that  control  contrary  to 
the  provisions  of  the  Act.  A  quantity  of 
wire  netting,  which  had  been  purchased  in 
England  and  imported  into  the  Common- 
wealth by  the  Government  of  New  South 
Wales,  was  landed  at  the  port  of  Sydney. 
Without  any  entry  having  been  made  or 
passed,  and  without  the  authority  of  the 
Customs  officers,  the  defendant,  acting  under 
the  authority  of  the  Executive  Government  of 
the  State,  removed  the  goods  from  the  place 
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LEGISLATIVE  POWERS— '■oiKiBur-d, 
within  the  menning  of  the  woni 
uied  ill  Ihat  lectinn  and  the  C 
generally.  Hftd.  iherefore,  folloviug  Tht 
Kimj  V.  Sutton,  fi  C.L.R.,  789,  that  the 
Ooverninent  of  Ihe  Sut«  of  New  Soath 
Wales  vas  lialite  to  pay  Customs  duty  on 
■teel  rails  imported  by  the  StAt«  for  uu  in 
connection  with  the  (Government  railways  of 
the  Sute.  AltoraiyGtHtrat  of  N.S.W.  v. 
Collator  of  CiMonu  for  jV.S,  tV.  -    818 

LETTERS.  CONTRACT  COSTAINBD  IN— AbscBcn 
oT  formal  contni*!— 8iib»rq»eiit  cortespond- 
t-nce.  eir.-pt  of— I Htealion .]—'»"«  Coktract. 
Barrier  Whar/t   Lid.  v.    W.  Scott  Ffli  *  Co. 


CammoHiBealth 


-   4ia 

LICENCE.  OCCUfATION-RelBtlonsIilp  betirecn 
Crown  and  licensee— igreemeut  liy  Crotrn 
not  tu  diatnrb  llceasee  —  laplleatlon  of 
coTenaat  Ibr  qnirt  enjuynent — Poners  of 
■Inlsler  irtlli  renprct  toCrawB  lands — Estep- 
pH— Res  ]udlcati(.)  —  k^H  Crown  Lan'm. 
O'Kt'/t  V.  Willianu  ■        -217 

LICENSED  PREMISES  —  LIccmsIbk  Act  IWW 
(Vlcl.)  (No.  iOS8),  lu^s.  11,  Si— Ltcenshif  Act 
ISM  (Vict.)  (No.  nil),  arcs.  B,  lS--'Ans- 
imllan"  wine  licence  —  "  Ckiloaltil  "  wlae 
licence— Rights  and  obllfpitloag  of  licenser— 
PermlttlHg  llqnor  other  than  wine  Jtc  t»  be 
bntnght  on  pretnIsM— Lienor  pnrehiued  tor 
cuHlonicr.]— Sec  32  (I)  of  the  Ltceiuing  Act 
]t>l)6{Vioc.)  is  not  limited  to  liquor  (other 
ihnn  wines,   Ac),   brought  on   the  licensed 

Eremises  fur  the  purpose  of  sale  by  the 
oensee,  or  whioii  ib  the  property  of  the 
licensee.  The  effect  of  sec.  31  (1)  of  the 
Liefttniiig  Act  1906  is  to  change  the  name  of 
a  coloniiil  wine  licence  to  an  Australian  wine 
licence.  Sec.  .T2  imposes  the  eame  reetric- 
tions  upon  the  holders  of  all  such  licences, 
whether  they  were  originally  granted  as 
colonial  wine  licences  or  as  Australian  wine 
licenceH.  Httd,  theiefore,  that  a  person  who, 
before  the  LianiiTtg  Act  1906  came  into  force, 
obtained  pureu&nt  to  the  Lietnting  Act  1S90 
a  renewal  of  his  colonial  wine  licence,  and 
who  in  190T  permitted  stout  bought  on  behalf 
of  a  customer  to  be  brought  on  his  liceosed 
premises,  was  properly  convicted  of  an  offence 
under  sec.  32(1)  of  the  Lictnuing  AiA  1006, 
which  forbids  the  bringing  of  liquor  other 
than  Australian  wine  on  premiiet  for  whioh 
an  Australian  wine  licence  is  in  force.  Judg- 
ment of  Supreme  Court  {Qrahaia  v.  Luma, 
(1907)  V.L.R.,  478;  29  A.L.T.,  10),  affirmed. 
i,iicait  V.  GroAam   -        -        -        ■        -     188 
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TO-Contnct  for  sale  of  in 
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UQDOR  PURCHASED  FOR  ' 
mlttln;  llqnor  other  than 
bronglit  on  premises — "  An 
llcenee—**  Colonial  "  wine 
And  nbltfcatlonit  of  llccnitcc. 
PrKmISes.      I.iifOK  V,  Grahat 

LOCAL  GOTERNXENT— Lofnl 
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Court,  /wwCT  J.  < 
required  to  be  kept  should 
with  a  proportional  part  of  tl 
the  local  Authority  for  pui 
works  within  the  limits  c 
IMviston.  Decision  uf  the 
Altomey-Quierai,  at  the  nl 
ConncU  of  tht  City  of  Brm 
yd..  1,  reversed.  Briiiiant 
Attoiiuy-Omrral  for  Qnefial. 

LOSS.    NOTICE     OF— Sn»t«nsl 
acllon.}— SkInsdrance.     IF 

Bant  V.  Royai  IttsMranee  Go. 

LFNATIC,  RETAINER  BT— Cos 

lo  set  aside  Innaey  ordr 
Action  by  solicitor  for  oogti- 
Jndlems  —  AweMduent.]— S 
Clikht.    HfcLaiighlm  v.  Fn' 

MAINTENANCE,    PERMAXENT- 

spnnileut  lo  ealer  nppenni 
lilssalatlon  of  marrtage — Rl 

AND  Wire.      Udck  V.  Uliek 


MARRIED    WOMAN  — Crown    1 

(N.S.W.)  (5S  TIet.  No.  II).  i 
Women's  Propert;  Act  IMl 
l^nds  Act  Amendment  Act  I; 
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MARRIED  WOWAN— continued. 

15  of  190S),  stiCH.  3,  17^Ri|?ht  of  married 
woman    to    acquire    addttlomil    eondiUonai 
pareliase — ^*  Original  application  ^ — Construc- 
tion.]—Uuder  the   Crown   Lands  Acts   con- 
ditional purchases  of  Crown   lands  may  be 
made  by   application   to  the  Crown   in   the 
prescribed  manner.     By  sec.  47  of  the  Crown 
Lands  Act  1889  a  married  woman  living  with 
her  husband  is  prohibited  from  conditionally 
purchasing   Crown   lands  under  the    Crown 
Lands  Act,   but  under  the  decision  of  the 
Supreme  Court  in  Ex  parte  Luke^  (1901)  1 
S.K.  (N.S.W.),  322,  she  may  out  of  moneys 
belonging  to  her  separate  estate  acquire  a 
conditional   purchase  by   transfer   from    the 
holder.     Held^  affinning  the  decision  of  the 
Supreme  Court,   that   the  general    enabling 
words  of  sec.  3  of  the  Grown  Lands  A  ct  Amend- 
menl  Act  1903,   which   provides,   inter  alia, 
that  "  the  holder  of  any  conditional  purchase  " 
may  apply  for  additional  Crown  land  to   be 
held  as  an  additional  conditional  purchase,  do 
not    repeal    the    special    prohibition    as    to 
married  women  contained  in  sec.  47  of  the 
Act  of  1889 ;  and  that  nothing  in  the  pro- 
visions of  the  Manned  Wome^Cs  Property  Act 
1901  has  that  effect.     But  heldj  reversing  the 
decision  of  the  Supreme  Court,  that  sec.  17  of 
the  Grown  Lands  Act  Amendment  Act  1903, 
confers  upon  a  married  woman,  living   with 
her  husband,  who  has  become  the  holder  of  a 
conditional   purchase   by   transfer  from    the 
holder,  and  has  obtained  the  consent  of  the 
Minister  to  her  application,  the  right  to  apply 
to   the  Crown  for  an  additional  conditional 
purchase  in  virtue  of  her  holding,   and   to 
acquire  it,   out  of  moneys  belonging  to  her 
separate  estate.     Hall  v.    CoHlello,   (1905)  5 
S.K.  (N.S.W.),  573,  overruled.     Decision  of 
the  Supreme  Court :  PhillipH  v.  Lynch^  (1906) 
6    S.R.    (N.S.W.),    645,    reversed    in    part. 
Phillips  V.  Lynch 12 

*« MAXIMUM  DEMAND   RATE"— "Flat  rate"— 

Preference  —  Uniform   charge  —  AUeruatlve 

rates — Option  given  tocustonier.]— iSee  Elko 

TRICITY.    Attorney -General  for  the  Slate  of 

Victoria  v.  Gity  of  Melbourne         -        -    257 

MERCT,  REC03IMENDATI0N  TO— Ambiguous  ex- 
pression  iu  rider — Meaning  of  jury^s  fluding.] 
—See  Criminal  Law.  Myerson  v.  The  Kinq 
69(S 

MEMORANDUM  NOT  SIGNED  BT  COUNSEL  WHO 
APPEARED  AT  THE  TRIAL— New  trial— 
PlaintiflT  applying  In  person  for  rule  nisi. — 
See  Practice.  Dwyer  v.  Bailway  Commis- 
sioners of  N,S,W.  686 

MINING  PROPERTY,  CONTRACT  FOR  SALE 
OF— Vendor  only  entitled  to  limiteil  interest — 
Enforeement — Rights  of  purchaser  against 
sttlMeqnently  acquired  interests  of  vendor — 
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MORTGAGEE, 
Insurable  inl 
tract  with  n 
to  action— S 
gagor — Notic 
action.]— ^'ee 
Bank  V.  RoyQ 

MOTIVE  OR  INT 
— Pressure  b; 
prefer.] — See 

V.   While 
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Government. 
Attomey-Qeni 

NECESSARIES- 
proceedings  tc 
by  solicitor  for 
— ^Amendment. 

McLaughlin  v 

NEGUGENCE  — 
evidence — Non 
regulations — 1 
TU.  No.  23),  s 
17,  20.]— In  a 
Mining  Act  1 
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KEGUGESCK— continued. 

jury  found  a  verdict  for  the  plaintiff.  There 
was  no  direct  evidence  of  the  caoie  of  the 
iiijaries,  but  a  doctor  said  that,  in  his  opinion, 
they  were  caused  by  a  descending  cage. 
There  was  other  circumstantial  evidence. 
Consistent  with  this  view  there  was  also 
evidence  that  the  cage  oonld  only  have 
descended  in  consequence  of  a  signal  given  by 
the  deceased,  which  would  have  been  suicidal 
on  his  part,  or  in  consequence  of  the  breach  of 
the  Rules  under  the  Mining  Act  1905  to  which 
the  deceased  was  a  party,  or  in  consequence 
of  negligence  of  the  engine  driver  who  was  in 
charge  of  the  winding  engine  at  the  time  of 
the  accident,  but  who,  although  an  available 
witness,  was  not  called  by  either  party. 
ffeldj  that  the  case  was  properly  left  to  the 
jury.  Judgment  of  the  Supreme  Court 
atfirmed.  Tasmania  Gold  Mining  Co.  Ltd. 
V.  Cainis 280 


-Fire  eaased  by  sparks  fhMB  engine- 


Si  atatory  antliorlty-— ^*  Any  kind  of  ftael  "— 
UangeruBS  fuel  —  Reasonable  precast  leas  — 
Government  Railways  Art  1904  (W.A.)  (S  Edw. 
?ll.   No.   23),   see.  20— Statutory  discretion. 
hon  to  he  exercised.]— The  Oortrnment  Rail- 
irays  Act  1904  (W.A.)  conferred  upon  railway 
authorities  a  discretion  to  use  in  their  engines 
**  any  kind  of  fuel."     Held,  that  an   action 
could   ncit   be   maintained  against   them   for 
negligence  alleged  to  consist  in  the  choice  of 
a  kind  of  fuel  more  likely  to  cause  damage  by 
fire  than  other  available  kinds  of  fuel,  pro- 
vided that  the  best  known  safety  appliances 
and  pro{>er  care  were  employed   in   its  use. 
i'er  Gr'jfiih  C.J.  — In  order  to  determine  the  i 
meaning  of  a  statutory  authorizsttion  gixHng  I 
a  discretion   to  carry  out  works  by  certain  ' 
general    means,    the    circumstances    of    the  ' 
country  at   the  time   of  legislation   may   be  I 
consitlered.     Decision  of  the  Supreme  Court  . 
of    Western    Australia  atfirmed.     Stnnon   v. 
Commis-iioHtr  of  Hailicays       -         -         -     239 

NEW  TRIAL— MemorandniB  not  signed  by  eonn- 
ael  who  appeared  at  the  trial — PlaintilT 
applying  in  person  for  rale  nisi.}— .^^e  Prac- 
tice. Dicyer  v.  Hailicay  Commiwiouers  of' 
y.S.  ir.  •  ' 686 

XOXSUIT— Evidence— Absence  of  direct  evi- 
dence—Mining  shaft  —  Breach  of  regula- 
tions.]—Nc^.  Nkgugence.  Tcismania  Gold 
Mining  Co.  Ltd.  v.  Cairns      -         -         -     280 

NOTICE  OF  ACriON-Act  done  under  authority 
of  law  honestly  believed  to  be  in  force — Law 
of  British  possession.!— 5e«  False  Imprison- 
MKNT.     Bazeltoii  v.  Potter     -         -         -     445 

NOTICE  OF  ELECTION.  EXPIRATION  OF  TIME 
FOR  GIVING  —  Election  of  conncillors  of 
shire — Extraordinarv    vacancy — No    election 


ROTICE  OF  ELECTION,  EXPIRATION  OF  TIME 

FOR  GlYISG—routintud. 
lield  at  tine  prescribed— Meaning   of   elec> 
tion — Oasier.j— d>e  EjaEcnoN.    Hodgt  v.  The 
King 373 

NOTICE  OF  LOSS  —  Suspension  of  right  of 
action.]— 5ge  Inscranck.  Wtsttim  A  u^tralian 
Bank  v.  Royal  Inhuranct  Co,  -         >     633 

NOnCE  OF  INTENTION  TO  SUSPEND  PATMSNT 
OF  DEBTS— Act  of  bankruptcy— BankmiiCcT 
Act  1898  (N.S.W.)  (No.  25  of  1894),  sec.  4.]— 
Ste  lusoLVENCY.  Moy  v.  Briscoe  ds  Co.  Ltd. 
56 

NOTICE  OF  PROSECUTION— 'institution  of 
proeeedin^rs^— Notice  given  after  lodging  of 
complaint- UcensingArt  1885  (Qd.),  (49?ieC. 
No.  18),  sec.  75  (2)— Uquor  Act  188C  (^.). 
(50  Ylct.  No.  30),  sec.  25— Justices  Act  1888 
(Qd.),  (50  Vict,  No.  17),  sees,  42,  52.]-In  a 
prosecution  under  the  Queensland  Liqamr  Aft 
1886  for  any  of  the  offences  named  in  sec,  25 
of  that  Act,  the  provisions  of  that  section- 
that  notice  in  writing  of  the  intended  proee- 
cution  shall  be  given  to  the  person  iniende<l 
to  be  pronecuted,  specifying  the  section  of  the 
Act  for  breach  of  which  the  prosecution  is 
intended  to  be  instituted — are  nut  satisfied  by 
the  service  of  a  notice  of  prosecution  after  the 
information  for  the  offence  in  question  had 
already  been  laid.  A  prosecution  has  been 
'*  instituted "  as  soon  as  the  cx^niplaint  is 
lodged  and  the  summons  issued.  Decision  of 
the  Full  Court :  {Doherty  v.  Walsh  ;  Ex  fMrte 
Walsh,  1907  8t.  R.  Qd.,  180).  reversed. 
Wahh  V.  Doherty 196 

NTISANCE- Common  nuisance— Chimney  send- 
ing forth  smoke  —  Defence  —  Fireplace  or 
furnace  constructed  to  consume  smoke  as  fhr 
as  practicable— Health  Act  1890  (Tiet.)  (No. 
1098)  sees.  21€,  222.] — On  a  prosecution  under 
sec-  22  of  the  ffealth  Act  1890  (Vict.)  charging 
that  by  the  sufferance  of  defendants  a  nuisance 
within  the  meaning  of  sec.  216  of  the  Act 
arose,  viz.,  a  chimney  (not  being  the  chimney 
of  a  private  dwelling-house)  sending  forth 
smoke  in  snch  a  quantity  as  to  be  a  nuisance, 
it  is  not  a  defence  that  the  fireplace  or  furnace 
connected  with  such  chimney  is  constructed 
in  such  manner  as  to  consume  as  far  as 
practicable,  having  regard  to  the  nature  of 
the  manufacture  or  tntde,  all  smoke  arising 
therefrom,  and  that  such  fireplace  or  furnace 
has  for  that  purpose  been  carefully  attended 
to  by  the  person  having  the  charge  thereof. 
The  word  "nnisanee"  in  the  phrase  "sending 
forth  smoke  in  snch  quantity  as  to  be  a 
nuisance,"  in  sec.  216  (7)  means  a  common 
nuisance.  Judgment  of  Hood  J.,  {Rider  v. 
McKell  (1908)  V.I^R.,  110;  29  A-L.T.,  77), 
affirmed.     McKell  v.  Rider    •        •        .    480 
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OCCUPATION  LICENCE-RelfUloiisliip  ^^"^^n 
Crown  and  licensee— Agreement  by  Crown 
nZ  to  disturb  llcensee-lnipllcatlon  of  cove, 
uant  for  quiet  enjoyment-Powers  of  ■  "Wter 

with  respect  to  C-own  l^'d^-^^^^PI^JT*^" 
Judicata.] -5ec  Crown  Lands.     0  Kteft  w 

Waiiama "    ^*' 

OFFER    AND    ACCEPTANCE  -  N^jgrotlations  in 
T^ecableKrams-AmblguHy-ExtrlnsIc^^^^^^^^ 

dencc-Subsequent  ««'-'-'^«P«"^«!  J*^,T®;"^^^^ 
of  FrHud8.]-Scc  Contract.  Smith  (Howard) 
dfe  Co.  Ltd,  V.  Varawa    -        -        -        -      o» 

OPTION  GIVEN  TO  CUSTOMER-Prererence-- 
Unlform  charge- Alternative  rHtes-^FIat 
mt«  9*  _«' Maximum  tiemand  rate."]  — ^e« 
Eleotricity.  AUoniey-Oeneral  for  the  i>tafe 
of  Viaoria  v.  City  of  Atelhoume     -        -    ^^i 

ORDER  OF  COURT,  ENFORCEMENT  OF-Order 
for  payment  of  fine  payable  under  rules  of 
Unluii-Altachment  for  non-payment- Power 
uf  Court -Probibltlo.i.]-^Ve  Arbitration 
Master  Undertakers'  AHSOCiatton  of  hew  SotUh 
Wdlea  V.  CrockHt   .        -        -        •        -    ^»y 

ORDERS  IN  COUNCIL  (IMPERIAL)  -  Pacific 
Order  In  Council  1898,  Articles  112,  18».J 
—  5c«  Falsb  Imprisonment.  ^«^«''^"  ^5 
Potter 

ORIGIN,  DOMICIL  OF  -  Change  »f  domlcll  - 
i;r;orce-Jurlsdlctlo«.]-.^'«e  Husband  and 
Wife.     Parker  v.  Parker      -        -        -    t>»i 

**  ARIGINAL  APPLICATION  "—Right  of  married 
woman  to  ^^^^i^e  additional  condU^^^^^  pur- 
chase— Crown  Lands  Act  1889  (N.S.W.),  pa 
vVrr^  v«  si\  sec.  47— Crown  Lands  Act 
I»end«enr  Act  1»0»  (N.8.W.),  (No.  16  of 
liSir^.  8.  17-M«rrl«d  Women's  ProiM-rly 
Acf  1»^(N^-W.).]-See  Mabr.kd  Woman 
PhUlips  y.  Lyiich  - 

OU^TER-Electlon  of  councillors  for  shire- 
^mordlnary  vacancy-No  election  held  at 
Sme  prescribed- Expiration  of  time  for  kK^ 
ing  notice  of  election -Meanlngr  of  election.] 
Isee  Election.     Hodge  v.  The  King  -    373 

PACIFIC  ORDER    IN  COUNCIL   1898,   Articles 

11«,  189.]-.N^ec  False  Imprisonment.    Hazel- 

.  tonv.  Potter  ...         -         -         ■     445 

PARLIAMENT,  MONEY  NOT  VOTED  BY-Wrong- 
ftil  dlsmlssal-Damages.]-i>e  Pdblic  Ser- 
vice.   \^'illiamHon\.  The  Commonwealth     1<4 

PARTNERSHIP- Dissolution— Agrreement— Sale 
of  asset«^Undervalue-Breach  ofnirreement 
to  buy  In-Release  obtained  by  fraud-Res- 
cisslon  -Accounts  —Measure  of  damages  - 

Costs.] -A  party  to  a  deed  of  mutual  indem- 
nity and  release  sought  rescission  of  a  cove- 
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PAYMEKT  OF  DEBTS,  NOTICE  OF  INTERTION 

TO  SUSPEND  — Act  of  bankruptcy  —  Bank- 
rnptcy  Act  1898  (N.S.W.),  (No.  25  of  1898), 
Bcc.  i,]~-See  Insolvency.  Aloy  v.  Briscoe  d* 
Co.  Ltd. 56 

PAYMENT  INTO  COURT  WITHOUT  DENIAL  OF 
LIABILITY — Admission  of  vatne  pro  tanto.]— 
See  Rehumption  op  Land.  Spencer  v.  The 
Commonwealth 418 

PATE.\T— Application  to  Court  for  indnl^nec 
—Attendance  of  Commissioner  of  Patents — 

Costs.]— 5ee  Practick.  In  re  Stanley*9  A  ppli- 
cation 608 

PERMANENT  MAINTENANCE -Failure  of  respon- 
dent to  enter  appearance  in  suit  for  dissolu- 
tion of  marriage— Right  to  be  heard  on  ques- 
tion of  maintenance.]  —  See  Husband  and 
Wiris.     Utich  V.  Utick  ....    400 

PERMITTING  LIQUOR  OTDER  THAN  WINE  &c. 
TO  BE  BROUGHT  ON  PREMISES— Liquor  pur- 
chflsed  for  customer  —  **  Australian  "  wine 
licence— Ri^hti  and  obligations  of  licensee.] 
— See  Licensed  Premises.  Lucas  v.  Qraham 
188 

«<  PERMITTING  *"  PASSENGERS  IN  EXCESS  OF 
PRESCRIBED  NUMBER  TO  TRAVEL  ON  TRAM- 
CAR— Duty  of  tramway  conductor — Variance 
between  informHilon  and  evidence  as  to  place.] 

—5cc  Traffic  RECiULATioNS.  Kelly  v.  H'igzell 
126 

PETITIONING    CREDITOR'S    DEBT  —  Current 

proniSMHory  note.]-5ee  Insolvency.  David 
V.  Malouf 749 

''  PLACE  *"  —  Portion  of  room  railed  off  and 
chanire  for  admission  to  it — Entmnce  to  rest  of 
room  free — Advertising  entertainment  —  21 
Geo.  III.  c.  49,  sees.  1,  5.]— 5ee  Sunday 
Entertainment.     Scott  v.  Cawsey        •    132 

PLACE.  VARIANCE  BETWEEN  INFORMATION 
AND  EVIDENCE  AS  TO  — Justices  Act  1886 
(Qd.),  (50  Vict.  No.  17),  sec.  iS.]—See  Traffic 
Regulations.     Kelly  v.   Wigzell    -        -     126 

POLICE  OFFICERS,  ARREST  BT,  ON  FOREIGN 
WARRANT— Justifleation— Reasonable  belief 
of  defendant — Mistalce  of  iaw.] — See  False 
Imprisonment.     Ilazelton  v.  Potter       -    445 

POLICY,  ASSIGNMENT  OF,  TO  MORTGAGEE  — 
Insurable  interest  of  mortgagee — New  con- 
tract with  mortgagee— Conditions  precedent 
to  action— Subsequent  insurance  by  mort- 
gagor— Notice  of  loss— Suspension  of  right  of 
action.] — See  Insurance.  Western  Australian 
Bank  v.  Royal  Insurance  Go,  -         -        •    533 


POSSESSION  OF  GOODS,  UNLAWFULLY  HAVING 
—  Eridenee  of  possession  —  Importation  — 
Knowledge— Customs  Aet  1901  (No.  6  of  1901). 
8ecs.SSS,  S50,  255.]— 5fe  Customs  Pbosecu- 
tign.     Irving  v.  Nishimura  .         -         .    233 

POSTPONEMENT  OF  PROCEEDINGS  BT  SU- 
PREME COLUT— Appeal  to  High  Court  from 
Supreme  Court  of  State — Cause  remitted  to 
Supreme  Court — Duty  of  Supreme  Court — 
Relation  of  High  Court  to  Supreme  Court.]— 
See  Practice.     Bayne  v.  Blake     -         •    497 

PRACTICE  —  Appeal  from  Supreme  Court  of 
State — Extension  of  time  for  giving  notice- 
Rules  of  the  High  Court  1003,  Part  I.,  Order 
XLV.,  r.  6 ;  Part  II.,  Sectlun  I.,  r.  4,  Section 
III.,  r.  i.]—Semble,  Bules  of  the  High  Cottrt 
1903,  Part  L,  Order  XLV.,  r.  6,  does  not 
apply  to  an  appeal  from  the  Supreme  Court 
of  a  State,  and  the  High  Court  has  no  juris- 
diction to  extend  the  time  for  giving  notice  of 
such  an  appeal.  Lei*tr  Bros.  Ltd.  v.  G. 
^fowling  A  Son 510 


-Appeal  to  High  Court — Suspension   of 


solicitor  by  Supreme  Court  for  professional 
misconduct — Discretion  of  Supreme  Court  as 
to  punishment  of  its  olllcers — Special  leave.] 

— A  solicitor  of  the  Supreme  Court  of  Nea- 
South  Wales  was  suspended  from  practice  by 
that  Court  for  having  by  a  false  representa- 
tion induced  a  barrister  to  accept  a  brief 
which  otherwise  he  might  not  have  accepted. 
The  High  Court,  being  of  opinion  that  the 
Supreme  Court  clearly  liad  jurisdiction  to 
deal  with  one  of  its  officers  who  had  been 
guilty  of  such  misconduct  as  was  alleged,  and 
seeing  no  reason  to  differ  from  them  in  the 
conclusion  to  which  they  had  come  on  the 
facts,  refused  to  grant  special  leave  to  appeal 
from  their  decision.  The  nature  of  the  punish- 
ment in  cases  of  professional  misconduct  on 
the  part  of  an  attorney  is  entirely  within  the 
discretion  of  the  Supreme  Court.  In  re  Cole- 
man^ 2  C.L.R. ,  834,  followed.  Special  leave 
to  appeal  from  the  decision  of  the  Supreme 
Court :  In  re  Daley,  (1907)  7  S.R.  (N.S.W.). 
56 1«  refused.     In  re  Daley     •        -        .     193 

-Appeal  to  High  Court- Special  leave- 


Question  of  fkct.] — Jn  an  action  in  the  Supreme 
Court  of  Western  Australia  the  jury  found 
a  verdict  for  the  plaintiff  for  £200  and 
judgment  was  entered  accordingly.  On  appli- 
cation  to  the  Full  Court  to  set  aside  the 
judgment  on  the  ground  of  absence  of 
evidence,  the  Full  Court  reversed  the  judg- 
ment below  and  entered  judgment  for  the 
defendants.  Special  leave  to  appeal  to  the 
High  Court  was  refused.  Cameron  v. 
Irwin 856 


-Appeal  to  High  Court  from  Supreme 


Court  of  State — Cause  remitted  to  Supreme 
Court  —  Postponement    of  proceedings     by 
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Supreme  Court — Duty  of  Supreme  Court — 
Relation  of  Hi|rh  Court  to  Supreme  Court — 
Judiciary  Act  1903  (No.  6  of  IMS),  sec.  37— 
Commonwealth  of  Australia  Constitution  Act 
1900  (63  &  64  Yict.  o.  IS),  sec.  V.— The  Con- 
stitution, f>ccs.  51  (xxxix.),  73.]— Sec.  37  of 
the  Jxtdiciary  Act  1903,  in  so  far  as  it 
authorizes  the  High  Court  in  the  exercise  of 
its  appellate  jnriediction  to  remit  a  cause  to 
the  Supreme  Court  of  a  State  for  the  execution 
of  the  judgment  of  the  High  Court,  and 
imposes  upon  the  Supreme  Court  the  duty  of 
executing  the  judgment  of  the  High  Court  in 
the  same  manner  as  if  ttiat  judgment  were  the 
judgment  of  the  Supreme  Court,  is  a  valid 
exercise  by  the  Parliament  of  the  power  con- 
ferred by  sec.  51  (xxxix.)>of  the  Constitution. 
On  an  appeal  from  the  Supreme  Court  of  a 
State  to  the  High  Court,  the  High  Court,  in 
allowing  the  appeal,  ordered  the  judgment 
appealed  from  to  be  discharged,  and  that  in 
lieu  thereof  there  should  be  substituted  a 
declaration  that  the  plaintiffs  were  entitled 
to  recover  a  sum  to  be  thereafter  ascertained, 
and  further  ordered  that  the  cause  "be 
remitted  to  the  Supreme  Court  to  do  therein 
what  is  right  in  pursuance  of  the  judgment." 
Leave  to  appeal  to  the  Privy  Council  from 
the  judgment  of  the  High  Court  having  been 
obtained  by  the  defendants,  and  a  stay  of 
proceedings  having  been  granted  by  the  High 
Court  and  subsequently  removed,  an  appli- 
cation to  the  Supreme  Court  to  proceed  with 
the  inquiry  directed  by  the  High  Court  was 
made  by  the  plaintiff.  Heldt  that  an  order 
made  by  the  Supreme  Court,  that  the  matter 
should  be  deferred  until  the  decision  of  the 
Privy  Council  should  be  made  known,  was  a 
stay  of  proceedingp,  and  therefore  was  an 
order  which  the  Supreme  Court  had  no 
authority  to  make.  Peacock  v.  D,  M. 
O^honie  d:  Co.^A  C.L.R. ,  1564,  applied.  The 
High  Court  may  directly  order  nn  officer  of 
the  Supreme  Court  of  a  State  to  obey  a  judg- 
ment of  the  High  Court.  Judgment  of  the 
Supreme  Court  reversed.  Bayne  v.  Blake 
497 


Interest  on  Judgments — Judgment  with 

co»ts— Interest— Judicature  Act  1900  (Qd.), 
(04  Vict.  No.  0),  sec.  3— Judicature  Rules  1000 
—Order  XLVII.,  Rule  17,  Schedule  I.,  Part 

TI.l~The  English  Act  i  &  2  Vict.  c.  110,  sec. 
17,  has  not  been  adopted  in  Queensland. 
Order  XLI.,  Rule  14,  of  the  Rules  contained 
in  the  Schedule  to  the  Judicature.  Act  1876 
provided  that  every  writ  of  execution  for  the 
recovery  of  money  should  be  indorsed  with  a 
direction  to  levy  interest  on  the  money  sought 
to  be  recovered  from  the  time  when  the  judg- 
ment or  order  was  entered  or  made.  Under 
the  Forms  prescribed  for  giving  effect  to  that 
Rule  interest  on  costs  was  to  be  computed 
from  the  date  of  the  certificate  of  taxation. 
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fK  AUnC'E — CDiif  III  H'l  I. 

PatruU  It  is  tlie  duty  of  tfae  Commisiiioner  to 
attend  the  hearing,  Hnil  the  applicKnt,  whether 
be  is  or  is  not  encocssful,  must  pay  the  costs  of 
the  Commissioner,  /n  rt  Stanley't  Apptkaiion 
for  a  Tradt  Hart 508 

PRECAITI0N8,  RElSONiBLE— Fire  cnuiiell  bj 
^liarks  from  enEine-Slatulorj  KUIhiirllj'  — 
"  Jknj   kind  of  fuel  ~~DanKrrau  fuel.]— £«<• 

NiouoENCE.  Strman  v.  CirmmiuioiitTi  of 
RaUtcayt 231) 

PRBFEKENCE,  FRAUDULEIIT-Pitjnent-GviHt 
fklth— Insulveiicf  Act  1814  (Qd.),  sec  lOT, 
108.]— i'ee  IsaoLVtNCT.     OotB\.Whitf    865 

Pressure   of  creditor—"  With  a,  »lew 

tu"  prefer^lntfiHlliin  ur  mollte.] — Set  Insol-  , 
viNcr.    Stttcart  dr  Waiktr  \:   White     -     110 


cha  i^e —  Al  I  ernati  V( 


PUEFERENCE— Unirori 


mte  "—Hnxliuum  ileniand  title.'']~.?ee  Elec- 
tricity-. Atlomey-Geiural  for  the  Slate  of 
Victoria  V.  City  of  MeiboHrne-  -         -257  1 

PltESSntE  OF  CREDlTOK-FntBiluleiit  prefer-  1 
erne— "Wllh  h   view   tu  "  prefer— la  ten  tlou 

Walker  X.   IVhOe     -        .'".'-'       -     110  ) 


PltlXnPAL  AND  AGENT- Undisclosed  prin 
i-l))al— Kail Bi-ntI oil.]— .S'»  Contract.  SmitI 
(ffomiivO  j!  Cu.  Lid.  V.  VaraKa    ■        .      61 


PRIVATE  INTEKNATIONAL  LAW  —  Dlstlnellon  I 
hetween  Iminoveablrs  and  moveablea  — ln«»r-  ' 
IHireal  riKbt  with  respect  lo  ImmoreHble—  ; 
Intrrott  In  tmst  estnt(^— Trost  to  sell— In-  ' 
■•olveucy— Notltf  tu  tmstves— Enwt  of  foreign  ' 
liLsolvene.v— Snbseiiuent  asslmnnent  —  Priori-  : 
ties— Bankruptcy  Act  ISTO  (las.)  (34  TIct,  j 
\u.  St],  sec.  IS-Un-  No.  II  of  1887  (Natsl|,  I 
sees.  51,  0!,  53.]— A  right  enforceable  with  \ 
respect  to  an  immoveable  is,  for  the  purposes  [ 
i>(  private  international  law,  an  immoveable. 
A  person  cUiiuing  in  TusmaniH  under  an  j 
aseigomeiit  of  an  ei^uitable  cliose  in  action  i 
exei:ute<l  by  a  bankrupt  after  aetiuestration,  | 
who  took  Ilia  assignment  without  notice  of  j 
the  biinkruptcy  mid  has  given  notice  of  his 
iisBigiimeiit  to  lliB  irnBtcB  of  the  property  to  \ 
which  the  chose  in  action  attaehed,  is  entitled  i 
to  priority  over  tlia  trustee  in  bankruptcy 
wlio  has  lint  given  notice.  'I'he  recignition  | 
oSereil  by  the  rules  of  private  international 


PRIVATE  I'TTERNAHONAL  LAW— coufianut 
sons  in  eqnal   shares,    and  he    directed  that 
npoQ  the  death  of   bis  widow  the   trustee* 
should   sell   the   land  (with   a   discretiooary 

power  to  postpone  the  aale  for  seven  years) 
and  divide  the  proceeds  equally  among  the 
sons.  One  of  the  sons  having  gone  to  the 
Colony  of  Natal,  in  South  Africa,  before  tbe 
death  of  his  mother,  liecime  iuaolvent  there, 
and  according  to  the  law  of  Natal  his  troitae 
in  insclvency  would  have  priority  over  subse- 
quent incnmbraucers  of  the  insolvent's  choses 
in  action  without  the  neeeaaity  of  giving 
notice.  The  insolvent,  having  returned  t«Tu- 
mania,  executed  an  asaignmeot  of  his  inlemt 

notice  of  the  insolvency  and  who  gave  notice  lo 
the  trnatee  of  tlie  property.  Heid,  that  from 
the  date  of  the  testator's  death  until  the  daU 
of  tbe  sale  of  ths  laud  the  interest  of  each  saii 
was  an  immoveable  within  tbe  principle  of 
private  international  law,  and  therefore  tbst 
the  insolvency  in  Natal  did  not  operate  in 
Tasmania  as  an  assignment  of  the  insolvent'a 
interest  in  his  father's  estate.  Held,  further, 
that  even  if  the  insolvent's  interest  were  s 
moveable,    the    assignee    in    Tasmania    had 

Kiority  over  the  Natal  trustee  in  insolvency. 
icision  of  the  Supreme  Court  reversed. 
.i4tiffm^iai(  JUutucU  Pronident  Society  v. 
Ortgory 616 

PRIVY  COOICIL.  APPEAL  FROM  HIGH  COCRT 

TO — Special  leave — Reasuns  for  rafnslag— 
Qusstlou  not  aKaln  ralsable— Sdm  In  dispwte 
liiconsldersble  tn  a asouat.]— Special  leave  to 
appeal  from  a  decision  of  tjie  High  Court  will 
not  be  granted  by  the  Privy  Council  where 
the  question  in  controversy  cannot  be  raised 
ngain,  and  where  the  sums  actually  in  dispute 
or  indirectly  affected  are  inconsiderable  m 
amount.  Petitions  Cor  special  leave  to  appea; 
from  the  judgments  of  the  High  Court  ui 
Haxter  v.  Comniissroners  o/  Taxalion,  if<w 
SoiHh  WaleA,  4  C.L.R.,  1987,  and  Flint  v. 
IKeU,  4  aL.R.,  1178,  dismissed.  Comnit- 
BiiMijoiirrf  of  TaxMion  (A'.S.  JF.)  v.  Baxter; 
Webb  V.  Flint 398 

"PROCEEDINGS,  INSTITIJTIOW  OF  -  —  Sotlce 
Itiven  afier  ]ttdglag  of  eumplalnt.]  ^  £« 
NCITICK  OF  PUOSECCTiON.       ll'f^A  v.  Dohrrtf 


edit! 


1  of  the 


ables  of  H  debtor  mider  the  law  of  a  foreign 
country  extends  only  to  recognizing  it  as 
having  ttie  same  validity  as  an  assignment 
maile  in  accordsnce  with  the  laws  of  the  situs 
of  the  moveables.  A  testator  by  bis  will 
devised  land  in  Tasmania  to  trusl«e«  to  pay 
his  widow  out  of  the  income  n  certain  annuity, 
and  to  pay  the  residue  of  the  income  to  his 


196 

PROCLAIATION  BY  GOVERNOR  IN  C0UNC3L— 

Vesting  lands  in  Comniliisiuners  —  Title  la 
Cummlsslanera  nlthoat  ciiBveyance  —  E}e«t- 
ment— Sydney  Harbonr  Trust  Act  1801  (Nd,  I 
«f  l»01),  sec.  27.]  —  See  Lands.  VBsriHa. 
Sj/dney  Harbour  Tnttt  Com.nuteioMr$  v. 
Wailet 879 

FROFrre.  CAPITALIZATION   OF— Dividend  out 

of  reserved  fuads- Banns.]- A'ee  InoombTax. 
Comnttsiunter  of  Income  Tax  {QiJ.)  v.  Brit- 
6o»e  ffcM  Co. 96 


5  C.L.K.] 


INDEX. 


PROHIBITION—Breach  of  comiiioii  rule— Em- 
ployer and  employe — Inilependetit  contractors 

—  Element  of  offenee  chiirged  —  Effect  of 
erroneous  decision.] — See  Industrial  Mat- 
ters. AmalgamcUed  Society  of  Carpenters 
and  Joinen  v.  Haherjifld  Proprietary  Ltd. 
33 

PROHIBITION— Order  for  payment  of  line  pay- 
able under  rules  of  Union — Enforcement  of 
order  of  Court— Attachment  fur  non-payment 

—  Power  of  Court.]  —  See  Arbitration. 
Master  Undertakers'  AsHociation  of  New  South 
Wales  V.  Crockett 389 

PROMISSORY  NOTE,  CURRENT  — Petitioning 
creditor's  debt.]— 6'ee  Insolvency.  David  v. 
MaloMf 749 

PROSECUTION,  CUSTOMS— Unlawfully  having 
possession  of  goods — Evidence  of  |>ossessloii — 
Importation — Knowledge — Customs  Act  1901 
(No.  6  of  1901),  sees.  233,  250,  255.]— ^ee  Cus- 
toms Prosecution.    Irving  v.  Nishimura   233 

PROSECUTION,   NOTICE  OF  — '' Institution  of 

proceedings'* — Notice  given  after  lodging  of 

complaint.]  —  See  Notice  op  Prosecution. 

Walsh  V.  Doherty  -         -  -196 

PUBLIC  SERVICE  —  Commonwealth  Public 
Service  Act  1902  (No.  5  of  1902),  sees.  46,  78— 
IHsmissal  —  Procedure  —  Suspension  —  Con- 
dition precedent — Wrongftil  dismissal— Relief 
— Damages — Reinstatement — Defence— Money 
not  voted  by  Parliament.] — On  30th  January 
1907  an  officer  of  the  Public  Service  of  the 
Commonwenlth  was  suspended  from  duty  in 
reference  to  a  shortHge  which  had  been  dis- 
covered in  his  accounts.  He  was  prosecuted 
criminally  in  connection  with  that  shortage, 
was  tried  and  was  acquitted.  Afterwards,  on 
2nd  May,  the  officer  was  charged  under  the 
Commonwealth  Public  Sirrice  Act  1902  by  the 
Chief  Officer  with  three  ofiences,  one  being 
in  connection  with  the  shortage  in  his 
accounts,  and  was  required  to  admit,  deny  or 
explain  these  charges,  but  the  original  sus- 
pension had  not  l>een  removed,  nor  was  the 
officer  suspended  on  the  later  charges.  The 
officer  having  denied  these  charges,  was  on 
the  7th  May  further  suspended,  and,  after 
proceedings  which  were  in  accordance  with 
sec.  46,  the  Governor-General  in  Council 
**  approved"  of  his  dismissal,  and  the  Govern- 
ment excluded  him  froin  the  Department,  and 
would  not  allow  him  to  perform  his  duties. 
HM,  that  the  officer  was  wrongfully  dis- 
missed and  was  entitled  to  recover  damages 
from  the  Commonwealth  for  such  wrongful 
dismissal.  Sec.  78  of  the  Comnunncealth 
Public  Service  Act  1902  is  not  an  answer  to  a 
claim  for  damages  for  wrongful  dismissal  from 
the  Commonwealth  Public  Service.  There  is 
no  right  to  dismiss  an  officer  at  will  or  other- 
wise than  in  accordance  M'ith  the  procedure 
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RABBIT-PROOF  FE^iCE—contiiiued. 

"  when  the  then  occupier  or  owner  of  the  hold- 
ing gives  to  the*  then  owner  of  the  land  outside 
the  holding  the  prescribed  notice  of  demand," 
and  from  that  time  so  much  of  the  contribution 
as  remains  unpaid  shall  be  a  charge  upon  the 
land.  It  is  immaterial  whether  the  fencing 
was  done  before  or  after  the  commencement  of 
the  Act.  Heldf  that  the  right  to  contribution 
and  the  liability  to  pay  it  are  not  limited 
respectively  to  the  owner  who  has  actually 
incurred  the  expense  of  fencing  and  the  person 
who  was  the  owner  of  the  adjoining  lana  when 
the  expense  was  incurred,  but  extend  to 
subsequent  owners,  and,  therefore,  the  owner 
for  the  time  being  of  the  holding  in  respect  of 
which  the  expense  was  originally  incurred  is 
entitled,  upon  giving  due  notice  of  demand, 
to  contribution  from  the  holder  for  the  time 
being  of  the  adjoining  land.  Where  a  pro- 
vision in  a  Statute  has  been  judicially  inter- 
preted, and  the  legislature  subsequently,  in  a 
consolidating  Statute,  repeals  that  provision 
and  substitutes  for  it  a  provision  in  substan- 
tially different  language,  it  is  to  be  presumed, 
primd  facie^  that  they  intended  to  alter  the 
law  as  declared  by  the  previous  decisions. 
Decision  of  the  Supreme  Court :  Larcomi>t  v. 
OoldHbrouijK  Alort  de  Co.,  (1907)  7  S.R. 
(N.S.VV.),  123,  reversed.  Ooldsbrough,  Mort 
<(?  Co.  Ltd.  V.  Larcombf.  ...     263 

RATES,  ALTERNATIVE— Preference— Unlfonii 
cliar^e— Option  given  to  customer  —  '*  Fiat 
i-iiie** — **  Hnxinium  demand  rate.*^  —  See 
Klkctricity.  Attorney 'OenerxU  for  the  State 
of  Victoria  v.  City  of  Aielboiime    -        -     257 

RATES— Local  authority  divided  Into  DItIsIoiis 
— Expenditure  on  works  In  one  Dlyision — Ac- 
counts.] ~»*^''«  Local.  Government.  Brvtbane 
City  Council  v.  Attornty-Oeiitral  for  Qateus- 
laiui 695 

RATIFICATION -Principal  and  agent— Undls- 
cl«»Ke(t  principal.]— iSe6  Contract.  Sfnith 
(Ho\oard)d:  Co.  Ltd,  v.   Varawa    -         -       68 

RECOMMENDATION  TO  MERCT  —  Auibl?uons 
expression  In  riiier  —  Meaning  »f  Jury^s 
fliidlnpr.]— See  Criminal  Law.  Alyerson  v. 
The  Kimj 596 

REGISTRAR  IN  BANKRUPTCY,  DELEGATION 
OF  POWERS  OF  JUDGE  TO— Vacancy  In 
iiflloe  of  Juiljire  ill  Bankruptcy.] — See  Insol- 
vency.    Moy  V.  Briscoe  d:  Co.  Ltd.       -       56 

REGISTRATION,  APPLICATION  FOR-Notlce  by 
Registnii* — Failure  of  iipplicant  lo  reply — 
Aliandiinmciit  of  application  —  Validity  of 
regulation— Extension  of  lime  for  reply — 
Po>fer  of  Registrar.]— .S6f  Traok  Mark. 
Bex  V.  Begistrar  of  Tixide  Marbi  -         •     604 


REGULATIONS,  BREACH  OF— ETldence— Ab- 
sence of  direct  evldenee  —  Nonsuit  —  MiBlnjr 
shaft.]  —  See  Negligence.  TasumLuia  Goid 
Mining  Co.  Ltd.  v.  Cairns      ...     280 

REGULATIONS,  LEASE  UNDER -Alteration  of 
regulations  and  new  legislation.]— ^ee  Crown 
Lands.  Moore  de  Scroo/je  v.  Wt&iem  Aha- 
tralia      .......    326 

REGULATIONS -Trade  Harks  Regulations  1906, 
regs.  27,  28.]— 5e€  Trade  Mark.  Rex  v. 
Begistrar  of  Trade  Marts      -         -         -     604 

REHEARING,  ORDER  FOR— Appeal  flrom  Jus- 
tices —  Aliandonment  of  appeal  —  Proof  of 
charge  de  novo— Absence  of  accas<^.] — See 
Criminal  Law.     Mann  v.  Doo  Wee       •    592 

REINSTATEMENT— Suspension— Condit  ion  pre- 
cedent —  Wrongful  dismissal  —  Relief — Dam- 
ages— Defence — Money  not  voted  by  Parlia- 
ment.]—iSe«  Public  Service.  Williamson  v. 
Tfie  Commomceaith         >        -        •        -     174 

RELEASE,  SEVERANCE  OF  COVENANT  OF— 
Deed — Rescission  of  «*ovenant.] — See  Partner- 
ship.    Manuel  v.  Phillips      -        -         -     298 

REPEAL  AND  RE-ENACTMENT  WITH  MODIFI- 
CATIONS —  C4»nstrnction  of  Statutes.]  —  ^«<! 
Rabbit-Proop  Fence.  Ooldsbroughf  if  art  d: 
Go.  Ltd.  v,  Larcombe     -        -         -        -     263 

RESCISSION  OF  COVENANTS  OF  RELEASE— 
Deed — Severance  of  eoveuant.] — See  Partner- 
ship.    Mannel  v.  Phillips     ...    298 

RESERVED    FUNDS,    DIVIDENDS    OUT    OF — 

Capital tzation  of  profits — Bonus.] — See  Ik- 
come.  Gommissio^vtr  of  Income  Tax  [Qd.)  v. 
Brisbane  Gas  Co.    .        .        -        .        .      96 

RESIDUE,  GIFT  OF— Trustee  and  cestui  que 
trust — Aptwintment —  Gifts  out  of  spi^clfie 
fkind — Abatement — Proceeds  of  sale — Rescis- 
sion— New  appointment —  Reyocation  — Sub- 
stituted g{ttii.]—See  Settlkmbnt.  a  Beckett 
V.  lyustees  Executors  d:c.  Co.  Ltd.         .    512 

RES  JUDICATA— EstoppeI.]~5e€  Crown  Land^l 
O'Kef/e  V.  WUliams        -        -        -        •     217 

-Retainer  by  lunatic— Costs  of  prooeed- 


ing!4  to  set  aside  lunacy  order— Necessaries— 
Action  by  solicitor  for  costs — Pleadings — 
Amendment.]  "iSee  Solicitor  and  Client. 
McLaughlin  v.  Freehill  -        .         .         .     858 

RESUMPTION  OF  LAND— Valuation— Weight  of 
evidence  —  ProciMlure  —  Pleading  —  Plea  of 
Payment  into  Court — Admission  of  value  pro 
tanto — Costs— Pr(i|ierty  for  Publie  Purposes 
Acquisition  Act  1901,  (No.  IS  of  1901),  see^. 
14,  lt>,  16,  17— Rules  of  High  Court,  Order 
XVIL,  p  S  ;  Ordi-r  XVIII.,  r.  6.]-VVIiere,  in  an 
action  for  compensation  under  the  Property 
/or  Public  Purposes  Acquvdtio^i  Act  1901, 
issue  lias  been  joined  upon  a  plea  of  payment 


by  deerl  whereby  the  sp|] 
and  wife,  direcleil  ihe  tn 
puruhaM  money  already 

received  in  renpect  of  k  certain  contract  oi  uie 
upon  tiuit,  on  the  death  of  the  survivor  of  Ihe 
appointor!,  u  to  three  aeve ml  auini  of  £15.000 
for  sacli  of  three  of  their  duughlen,  and  ns  to 
£1-2,300  for  their  fourth  daughter  (to  whom 
had  already  been  utvaaced  £J,50U),  and  a»  to 
"  remainder  "  one  inoiely  to  each  of  their  two 
■ons.  Tlie  contract  of  e^ile  referred  to  wea  of 
certain  land  Buliject  to  the  setllenieiit,  and 
waa  for  a  lum  of  £l«0,00t).  of  which  £20,000 
bad  eiready  been  piiid.  The  deed  aUo  con- 
tained appointmenu  of  two  piecea  of  land, 
whiuh  had  been  bonght  out  of  the  £20,000, 
one  to  a  dau^ihCer  and  tlie  olhev  to  a  son.  The 
contract  of  sale  vaa  auliiiequently  reaclnded  on 
the  purchuer  paying  a  further  sum  of  £20.000. 
Held,  by  Ofi^lh  C.J.  and  Harlmi  J.,  that,  ii 
the  events  widch  liad  Iwppeneil,  Ihe  principlt 
tlial,  where  a  person  dispoaing  of  a  auin  amoni 
different  peroons  acta  on  the  aesumption  thai 
ho  is  dealing  with  a  fund  of  apecific  amount, 
and  gives  part  of  the  fund  to  one  or  mort 
peraona  und  Ihe  rraiiluH  to  another,  if  thefund 
falls  short,  all  the  gifle  abate  proportionately, 
would  not  apply,  and  therefore  the  aona  would 

?et  nothing  un<fer  the  sift  of  the  "  remainder.' 
■txgt  V.  L'M,.ing<rtU,  IS  Vea. ,  463,  dig. 
tinguiahe.1.  By  Unaro  J.-Tlial  principlt 
woulil  have  applied  to  the  appointment  aa  it 
atood  before  the  rescission  of  the  contract  of 
■ale.  and  wliat  happened  nfterwar<Is  would  not 
alter  the  construction  of  the  appointment. 
Out  of  the  balance  of  the  £40,000  paid  in 
respect  of  the  contract  of  sale,  other  laiila 
were  afterwards  putchaaed,  and  certain 
advancea  were  made  to  one  of  the  appointors 
and  to  some  of  the  liencticiariea,  leaving  a 
balance  of  £7.600.  The  appointors  then  ma<le 
a  new  appointment  whereby  they  revoked 
tliH  appoinlnienta  of  the  prior  deeil  aa  to  the 
net  purchase  money  therein  referred  to,  "  but 
ao  far  onlyaa  may  be  necessary  to  the  validity 
of  the  directions  and  appointnienls  hereinafter 
contained  and  not  further  or  otherwise." 
They  then  appointed  the  laud  the  subject  of 
the  contract  of  sale  to  their  four  daughters 
equally  as  tenants  in  common  ;  they  appointed 
a  sum  of  £l,0<N>  (part  of  the  £40,000)  to  one 
daughter  ;  they  revoked  the  appointment  uf 
the  land  appointed  to  one  daughter  and 
ap|>ointed  it  to  one  of  the  sous  ;  they  revoked 
the  residuary  appointment,  "  but  so  far  only," 
(aa  before);  Uiey  appointed  two  other  pieces 
of  land  to  a  aon  and  daughter  respectively  ; 
they  appointed  all  debts  due  by  one  of  the 
settlors  to  one  of  the  sons  with  a  gift  over  to 
the  other  ;  they  appointed  all  debts  owing  by 
either  son  to  that  son  ;  and  they  appointed 
that  the  trustees  should  stand  pOHaesaetl  of 
the  moneys  in  their  posaeasion  or  under  their 
control  subject  to  llie  trust*  of  the  aettlenieiit 


to  hold  the  net 

the    fint  deed  " 

r    by   these    pn 
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trust  as  to  two-lh 

QdaatooDe- 

third  ttt  (he  other.  Each  of  theae  appoiiit- 
menta  was  to  take  eGTect  on  the  death  of  tlie 
survivor  of  Ihe  appointom.  Hrld,  by  Gttfith 
C.>l.  and  Barloni.  [luaaci  J.  dissenting),  that, 
having  regard  to  the  known  state  of  the  tru'ti 
fund,  under  the  second  deed  the  appointmcDl 
to  the  two  Bona  of  the  moneys  in  the  hands  or 
under  the  control  of  the  trustees  Ac.  contd 
only  apply  to  the  £7,fiU0.  that  no  other  ap- 
pointment of  that  sum  waa  niade  by  either 
deed,  or  within  the  meaning  of  the  aAconil 
deed,  and  therefore  that  the  two  aona  were 
entitled  to  It  in  the  proportiona  of  Iwo-tbirds 
and  one.third  to  the  emliuion  of  the 
daughters.  Judgment  of  Hood  J.  reversed. 
hBtcUflt  V.    Trit-Uti  Kierator,   *r.    Cu.   lAd. 

avi 

SEVERANCE  OF  rOTENANT  OF  RELEASE  — 
Deed — Release  of  eovcnaiil.J^.^rc  Paktnek- 
SHIP.      Mami:l  v.  Phiitipt       .         .  .     2»S 

■>  snips  WHOSE  FIRST  PORT  OF  CLEARANCE 
AKD  WHOSE  PORT  OF  DESHKATION   ARE  DC 

THE  OOllONWEiLTH.'']  —  .SVe  Imdostbial 
ItlsPlTTF.,  Mrrrha-t  .^ervkr.  Onildof  AwUra/- 
a<na  v.  Arekihald  Gio-rit  i:  Co.  Prop.  Ltd.    737 

SHIRE,   ELECTION  OF  COtI?JCILLORS   FOR  — 

ExtraordlBsry  i-aeamcy— No  electlom  krid  at 
time  prescribed— Explrat Inn  of  lime  fitrffv- 
ing-  notice  of  eleeUon— XntnlBK  of  FlerUea— 
OiBiter.]— 5fe  Elkctios.     Hodgt  v,  '/he  King 

r.1 

SMOKE,  CHUNEr  SENDING  FORTH— Firrptaer 
or  furnace  coastriicted  t«  eunstune  smoke  as 
(kr  B8  practicable.] -5f;  Nlisa.ncb.  McKtil 
¥.  RUiir 4S0 

SOLICITOR.  SI-SPEKSIO.V  OF  HV  SUPREME 
COURT  FOR  PR0FESSIO.VAL  KISCONDUCT— 
MdcretloB  of  Sapreme  Court  as  to  paatskMcat 
•f  llB  oOIeera—Antcal  to  High  Conrt-8pe«lal 
le»»e.]— h'ee  Pbactpice.     /«  re  Daity     -     193 

S0UCI70R  AND  CUENT— ReUlaer  by  Inaatle 
— Coete  of  proeredlaiis  lo  set  aside  laaacy 
order— NrcexNariex— Action  b;  sollcltar  for 
costs  —  Plesdtupi  —  Res  Judicata  ~  Amend- 
ment.]— M.  who  had  been  declared  insane  by 
the  Sopreme  Court,  retained  a  solicitor  to  act 
for  him  in  an  application  to  have  the  lunacy 
order  aet  aside.  Before  making  the  applica- 
tion the  solii'.itor  obtained  an  order  from  the 
Coart  directing  that  his  costs  of  the  applica- 
tion should  in  any  event  be  paid  hy  the 
committee  out  of  M.'a  eatate.  The  applica- 
tion was  then  made  and  itiamiseed,  and  the 
previous  order  as  to  the  solicitor's  costs  wai 
embodied  in  the  order  dismissing  the  applica- 
tion.    Before  the  coita  had  b«en  paid  M. 
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STATUTES  (IMPERIAL)— con^mtMuf. 

Commoii wealth  of  Australia  Constitu- 
tion Act  (68  &  04  Ylct.  c.  12),  sec.  Y.]—See 
In DUSTRiAL  Dispute.  Merchant  Service  QuUd 
of  Australasia  v.  Archibald  Currie  <£r  Co. 
Prop.  Ltd, 737 

Commonwealth  of  Australia  Constitu- 


tion Act  1900  (03  &  64  Ylet.  c.  12),  sec.  ¥.]- 
See  Practice.     Bayne  v.  Bfalx     -        -    497 


The  Constitution  (03  &  64  Ylct.  c.  12), 

sees.  IS,  15,  i7.]—See  Electoral.    Vardon  v. 
O'Loghlin 201 


The  Constitution  (63  &  64  Ylct.  c.  12), 

81.]— 5fe  Federal  Jurisdiction.    MUler  v. 
Hawtis 89 


-The  Constitution  (68  &  64  Ylct.  c.  12), 


sees.  51  (I.),  (II.),  52  (II.),  86,  90,  114.]— Sfe 
Legislative  Powers.  The  King  v.  Sutton  789 
Attorney 'Oentral  of  N.S.  W.  v.  CoUeetor  of 
Customs  f(yr  N.S.W.        -         -        -        -    818 


The  Constitution  (68  &  64  Ylet.  c.  12), 

sees.  51  (XXXIX.),  78.] — See  Practice.    Bayne 
V.  Blake 497 

Constitution  Act  of  Western  Australia 


(53  &  54  Ylct.  c.  26),  sec.  4  (2).]— ^ee  Crown 
Lands.  Moore  de  Seroope  v.  Western  Aus- 
iralia 326 


21  Geo.  III.  c.  49,  sees.  1,  8.]— -S«e  Sun- 
day Entertainment.     Scott  y.  Cawsey  •    132 


9    Geo.    IV.    c.    88,    sec. 

Vagrancy.     Mitchell  v.  Scales 


24.]  —  See 
'    405 


Yaffrrancy  Act,  5  Geo.  lY.  c.  83.] — See 

Vagrancy.     Mitchell  v.  Scales      •        -    405 

STTATUTES  (NEW  SOUTH  WALES)— Bankruptcy 
Act  1898  (No.  25  of  1898),  sees.  4,  138,  187.]— 
See  Insolvency.  Moy  v.  Briscoe  cfc  Co.  Ltd. 
66 

Crown  Lands   Act  1884  (48  Ylct.   No. 

18),  sees.  5,  6.]—  See  Crown  Lands.     G*KeeJe 
V.   WilliaiM 217 

Crown  Lands  Act  1889  (53  Ylet.  No.  21), 

sfc.  38.]— /S«e    Crown    Lands.     O'Keefe    v. 
Williams 217 


Crown  Lands  Act  1889  (53  Ylct.  No.  21), 

Sfc.  47.]— 5ce  Married   Woman.      Phillips 
V.   Lynch 12 


Crown  Lands  Act  1895  (58  Ylct.  No.  18), 

sec.  49.]— 5ee  Crown   Lands.      0  Keefe   v. 
Williams 217 


Crown  Lands  Act  Amendment  Act  1903 

(No.  15  of  1903),  sees.  3,  17.]— ^ee  Married 
Woman.    Phillips  v.  Lynch  -        -        -      12 


STATUTES  (NEW  SOUTH  WALES)- con^mtitti. 

Industrial  Arbitration  Act  1901  (Me.  58 

of  1901),  sers.  12,  26.]— ^6e  Arbitratio^t. 
Master  Undertakers^  AssoeieUiouof  New  South 
Wales  V.  CrockeU 389 


-Industrial  Arbitration  Act  1901  (He.  59 


of  1901),  sec.  37.1 — ^^  Industrial  Mattkbs. 
AmcUgamated  Society  of  Carpenters  amd 
Joiners  v.  Hahtrfield  Proprietary  LuL  -      33 


Ordinance    6    Wm.    lY.    No.   6.] — See 

Vagrancy.    Mitchell  v.  Scales        -        -    405 


Partnership  Act  (55  Yiet.  No.  12),  sec. 

31.]— 5ee  Ve^tdor  and  Purchaser.     Gander 
V.  Murray ;  Zobel  v.  Murray  575 


-Pastures  Protection  Act  1902  (No.  Ill 


of  1902),  sec.  42.] — See  Rabbit-Proof  Fence. 
Ooldsbroughy  Mort  <£r  Co.  Ltd.  v.  Larcombe    263 


Public  Health  Act  1902  (No.  30  of  1902), 


sees.  81, 82.]— 5ee  Food.    Hughes  v.  Steel   755 

Supreme  Court  aad  Circuit  Courts  Act 

1900  (No.  35  of  1900),  sec.  15.]— See  Ifsol- 
VENCT.     Moy  V.  Briscoe  <k  Co.  Ltd.       -      56 

Sydney  Harbour  Trust  Act  1900  (No.  1 

of  1901),  sec.  1t7,]—See  Lands,  Vksting. 
Sydney  Harbour  Trust  Commissioners  v. 
WaUfS 879 


(QUEENSLAND)  —  Brisbane  Traffic  Act 

1905  (5  Edw.  YII.  No.  18),  sec.  6.]— ^ee  Traffic 
Regulations.     Kelly  v.  Wigztll    -        -    126 

Consolidated  Income  Tax  Acts  1902-4 

(2  Edvr.  YII.  Nos.  10  &  23  ;  4  Edw.  YO.  No.  9), 
sees.  7  (lY.),  12  (YIL),  iO,]—See  Income,  Tax. 
Commissioner  of  Income  Tax{Qd.)  v.  Bri^tane 
Qas  Co, 96 

Insolvency  Act  1874  (38  Yicl.  No.  5), 

sec.  107.]— (See  Insolyengt.  Stewart  <fr  Walhr 
V.  White 110 

Insolvency  Act  1874  (38  Ylet.  No.  5), 

sees.  107,  108.]— i9ee  Insolvbnct.  Qow  v. 
White 865 


Judicature  Act  1900  (64  Ylct.  No.  6), 

sec.  Z,]—See  I^racticb.     Beis  v.  Carting    673 

Justices  Act  1886  (50  Ylct.  No.   17). 

sees.  42,  52.] — See  Notice  of  Proaegution. 
WcUsh  V.  Doherty 196 

JusUces  Act  1886  (50  Ylct.  No.  17),  see. 

AH.]— See  Traffic   Regulations.      Kelly  v. 
Wigzell 126 

Licensing  Act  1885  (49  Ylet.  No.  18), 

sec.  75  (2).]— 5ee  Notice  of  Prosecutiok. 
Walsh  V.  Doherty 196 
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SUNDAY  ENTERTAINMEirr— con/tntced. 

waa  railed  off.  Htld  {lioaes  and  H%ggin»  J  J. 
diaflenting)  that  neither  the  room  itself  nor 
the  portion  of  it  railed  off  was  '*a  house, 
room,  or  other  place,  .  .  .  opened  or 
used  for  public  entertainment  or  amusement " 
upon  Sunday  *'and  to  which  persons"  were 
*'  admitted  by  the  payment  of  money," 
within  sec.  1  of  21  Geo.  III.  c.  49,  and,  also, 
that  the  advertising  of  an  entertainment  to  be 
given  under  such  circumstances  was  not 
within  sec.  3  of  that  Act.  Judgmeut  of 
Ghotnley  J.  :  Cawsey  v.  ScoU,  28  A-L.T.,  112, 
reversed.     ScoU  v.  Cawsey    -        -  132 

''  SUPPORT,  NO  ?ISIBLE  LAWFUL  MEANS  OF  " 
—Idle  and  disorderly  person.]— iS^ec  Vagrancy. 
Lee  Fan  v.  Dempwy       •        •        -        -    310 

SUPREME  COURT,  SUSPENSION  OF  SOLICITOR 
BT,  FOR  PROFESSIONAL  MISCONDUCT-^Dis. 
cretion  of  Supreme  Court  as  to  panlshment  of 
Its  officers— Appeal  to  High  Court — Special 
Irave.]—  See  Practice.     In  re  Dadty  193 

SUPREME  COURT  OF  STATE,  APPEAL  TO  HIGH 
COURT  FROM— Cause  remitted  to  Supreme 
Court— Postponement  of  proceedings  by  Su- 
preme Court  —  Duly  of  Supreme  Coart  — 
—Relation  of  High  Court  to  Supreme  Court.] 
—See  Practice.     Bayne  v.  Blake  -  497 

SUSPEND  PAYMENT  OF  DEBTS,  NOTICE  OF 
INTENTION  TO— Act  of  bankruptcy— Bank- 
ruptcy Art  18»8  (N.S.W.)  (No.  26  of  1898), 
set'.  4.]— •S'fc  Insolvency.  Moy  v.  Briscoe 
tfc  Co.  Lid, 66 

SUSPENSION— Condition  precedent— Wronsrfnl 
dismlssNi— Relief— Damages  —  Reinstatement 
— Defence  —Money  not  voted  by  Parliameut.] — 

See  Public  Skrvick.  WUliavMon  v.  The 
Gommomcealth 174 

''THIRDS,  IN    LIEU  OF   DOWER   AND **-?»». 

vision  for  widow  —Partial  Intestacy — Election 
—  Absolute  gift  —  Condition.] —  See  Will. 
Penny  v.  Milligan 349 

TIME  FOR  GIVING  NOTICE  OF  APPEAL  FROM 
SUPREME    COURT    OF   STATE,   EXTENSION 

OF.]— 6'ce  Practice.  Lever  Bros,  v.  O. 
lUowlinq  de  Son       •         •        -        -        -     610 

TRADE  MARK— Application  to  Court  for  Indul- 
gence—A  ttendjiuce  of  Commissioner  of  Patents 

— Costs.] — See  Practice.  In  re  Stanley's 
Application 608 

Trade    Marks    Act    1905    (No.    20    of 


1905),  sees.  33,  37,  41,  46,  94,  105— Trade 
Marks  Regulations  1906,  regs.  27,  28— Appli- 
cation for  registration- Notice  by  Registrar — 
Failure  of  applicant  to  reply — Abandonment 
of  application— Validity  of  regulation — Ex- 
tension of  time  for  reply— Power  of  Regis- 
trar.]— Regulation  28  of  the   Trade  Mark^ 


TRADE  MARK— coattniMd. 

Regulations  1906,  in  so  far  as  it  provides  for 
an  application  being  deemed  to  be  abandoned 
in  a  certain  event,  is  a  lawful  exercise  of  the 
power  conferred  by  sec.  94  of  the  Trade 
Marks  Act  1906,  and  is  not  inconsistent  with 
sec.  37.  So  held  by  the  Court,  Higgins  J. 
doubting.  If  the  Registrar  is  satisfied  that 
the  failure  of  an  applicant  to  answer  the 
notice  referred  to  in  regulations  27  and  28 
arises  from  circumstances  for  which  the 
applicant  should  be  excused,  he  may  under 
sec  106  of  the  Act  extend  the  time  for  so 
answering,  and,  in  considering  whether  he 
should  or  should  not  extend  the  time,  the 
Registrar  is  bound  to  exercise  his  discretion. 
Bex  V.  Registrar  oj  Trade  Marks  -         -    604 

TRAFFIC  RE6ULATI0NS— BrIsbaDe  TraMIe  Act 
1905  (Qd.),  (5  Edw.  TII.  No.  18),  sec.  6—''  Per- 
mitting "  passengers  in  exoess  of  prescribed 
number  to  travel  on  tramcar — Duty  of  tram- 
way eonductor  —  Variance  between  infor- 
mation and  evidence  as  to  plaee — Jasticcs 
Act  1886  (Qd.),  (50  Vict.  No.  17),  see.  48. J— In 
a  prosecution  for  an  offence  against  a  by-law 
which  prohibits  a  conductor  from  permitting 
any  person  in  excess  of  the  maximum  number 
prescribed  to  travel  on  a  tramcar,  the  fact 
that  there  are  more  than  the  prescribed 
number  actually  travelling  in  a  tramcar  is 
sufficient  evidence  of  such  permission  on  the 
part  of  the  conductor.  An  information  ought 
not  to  be  dismissed  on  the  ground  of  a  merely 
technical  variance  between  the  information 
and  the  evidence  with  regard  to  the  name  of 
the  place  in  which  an  offence  is  proved  to 
have  been  committed.  Decision  of  the  Full 
Court:  Kelly  v.  WigzeU,  1907  Q.W.N.,  I. 
reversed.    Kelly  v.  WigzeU    -        -        -     126 

TRAMCAR,  '<  PERMITTING  PASSENGERS  IN 
EXCESS  OF  PRESCRIBED  NUMBER  TO 
TRAVEL  IN— Duly  of  tramway  eonductor— 
Variance  between  Information  and  evidenee 
as  to  place.]— ^ee  Traffic  Regulations. 
Kelly  \,  WigzeU      .        -        -  -    126 

TRESPASS,  ACnON  BT  PURCHASER  AGAINST 
VENDOR  FOR ->  Assignment  of  leasehold  — 
Agreement  by  purchaser  to  allow  vendor  to 
retain  portion  under  snb-Iense  —  Agreement 
by  vendor  to  erect  improvements — Delay  on 
part  of  vendor— Right  of  vendor  to  speclllc 
performance  —  Compensation— I^Jnnction.]— 
See  Vendor  and  Purchaser.  Swan  v.  Rav*- 
thome 765 

TRUSTEE  AND  CESTUI  QUE  TRUST— Appoint- 
ment— Gilts  out  of  specific  ftod— Gift  of 
residue— Abatement — Proceeds  of  sale — Re- 
scission —  New  appointment  —  Revocation  — 
Substituted  gifts.]- ^f«  Settlement.  dBec- 
kett  v.  Trustees  Extcutors  dsc,  Co,  Ltd.  -    612 


6  C.LR.] 


INDEX. 


UNDISCLOSED    PRINCIPAL  —  Ratification.]  — 

See  Contract.     Smith  (Howard)  A  Co.  Ltd. 
V.   Varawa      -.---•      68 

UNIFORM  CHARGE  —  Preference  —  Alternative 
rates  —  Option  given  to  enstomer  —  "  Flat 
rate  *•  —  "  Haximam  demand  rate."]  —  Su 
E1.KCTRIOITT.  Attorney  Oeneral  for  the  State 
0/ Victoria  y.  City  of  Melbourne     •        -    257 

UlflON — Attachment  for  non-payment  of  fine- 
Order  for  payment  of  fine  payable  under  rales 
of  union— Enforcement  of  order- Power  of 
Court  —  Prohibition.]  —  See  Arbitration. 
Master  Undertakers*  Aaaoeiation  of  New  So^Uh 
Wal€8  V.  Crockett 389 

VACANCY,  EXTRAORDIXARY  —  Election  of 
Counelllors  for  shire— No  election  held  at  time 
preseribed  —  Expiration  of  time  for  giving 
notice  of  election  —  Meaning  of  election  — 
Ouster.l— .Sec  Election.  Hodge  v.  The  King 
373 

VACANCY  IN  OfTICE  OP  JUDGE  IN  BANK- 
RUPTCY—Delegation  of  powers  of  Judge  to 
Registrar  in  bankruptcy,]— 5c€  Insolvency. 
Moy  V.  Briscoe  <fc  Co.  Ltd.      -        -         •       56 

VACANCY  IN  SENATE— Election  of  senators— 
Vdid  as  to  return  of  one  senator  —Election  of 
senator  by  State  Parliament- Validity  of 
election  disputed— Reference  to  High  Court— 
The  Constitution  (63  &  64  Vict.  c.  12),  sees. 
13,  15,  47— Disputed  Elections  and  Qnailflca- 
tions  Act  1907  (No.  10  of  1907),  sec.  2.]-  Ste 
Electoral.     Vardon  v.  O'Loghlin         -    201 

VAGRANCY— AppUcabiUty  of  English  law  in 
New  South  Wales-  Vagrancy  Act,  5  Geo.  IV.  c. 
83— Effect  of  Ordinance,  6  Wm.  IV.  No.  6 
(N.8.W.)— Repeal  by  implication— 9  Geo.  IV. 
c.  83.]  —  The  provisions  of  the  Imperial 
Vag^-ancy  Act,  6  Geo.  IV.  c.  83,  were  never 
capable  **  of  being  applied  in  the  administra- 
tion of  Justice  "  in  New  South  Wales,  within 
the  meaning  of  9  Geo.  IV.  c.  83,  sec.  24. 
Even  if  any  of  its  provisions  were  ever  in 
force  in  New  South  Wales,  the  Ordinance  6 
Wm.  IV.  No.  6,  which  dealt  comprehensively 
with  the  subject  of  vagrancy  in  New  South 
Wales,  had  the  efifect  of  either  repealing  by 
implication  those  provisions  of  the  English 
Statute  which  dealt  with  the  same  subject 
matter,  or  of  a  legislative  declaration  that 
they  were  not  in  force.  Qnan  Yick  v.  Hinds, 
2  C.I#.R.,  345,  considered  and  approved.  Per 
Griffith  C.J.  and  Barton  J.— In  considering 
whether  an  English  Statute  was  introduced 
into  New  South  Wales  by  »  Geo.  IV.  c.  83, 
regard  must  be  had  to  the  suitability  of  the 
Statute  as  a  whole  to  local  conditions,  and,  so 
regarded,  6  Geo.  IV.  c.  83  as  a  whole  was 
inapplicable,  and  therefore  never  in  force  in 
New  South  Wales.  Per  Isaacs  J.—Qticerey 
whether  before  6  Wm.  IV.  No.  6  was  passed 
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VENDOR  AND  PURCHlSBR—cimliiiued. 
certain  improvemenK  neccawry  for  the  work- 
ing of  the  property  were  litaated  on  the 
poittoQ  to  be  telsinsd  by  the  vendor,  and  a 
(artber  agreement  wu  then  entered  into  in 
writing  that  the  enb-Ieaae  should  not  be 
executed  until  certain  improTemenU  were 
erected  on  the  rest  of  the  are*  by  tlM  vendor. 
Aooordiog  to  the  vendor  there  waa  aUo  a 
verbal  agreement,  though  thii  was  diepnted 
by  tlie  purahaaer,  that  the  purchaaer  should 
have  the  right  in  the  meantime  to  uee  the  im- 
provenienta  on  the  portion  to  be  retained  by 
the  vendor.  On  the  day  fixed  the  pnrchaae 
was  completed  by  transfer  of  land  and  delivery 
of  stock,  but,  the  improvemente  not  having 
been  erected,  tho  purohaaer  olaimed  the  legal 
and  Bouitable  title  to  the  whole  areafreefrom 
any  obligation  to  grant  the  sub-leaae.  The 
vendor  thereupon  eicladed  the  purohager's 
itock  fron  the  see  of  the  improvemants  on 
the  portion  in  queition.  The  purchaaer 
breast  an  action  at  law  against  the  vendor 
claiming  damages  for  treapaaa  to  land  and 
wrongful  impounding  of  stock.  The  vendor 
brought  a  auit  in  equity,  claiming  an  injuoc- 
tion  to  restrain  the  action  at  law  and  apeoific 
performance  of  the  agreement  to  grant  him  a 
Bub-leane.  On  an  interlocutory  application 
the  purchaser  was  given  liberty  to  sign  judg. 
ment  in  the  action  at  law,  but  wa>  reatraiiied 
by  injunction  until  the  hearing  from  proceed- 
ing to  asseasment  of  damagea.  Held,  that 
the  delay  in  completion  of  the  improremeuta 
did  not  go  to  the  au balance  of  the  transaction, 
but  waa  a  matter  for  compeniation,  and  the 
vendor,  having  completed  the  improvementa 
Iwfore  the  bearing  of  the  auit,  was  entitled  to 
a  decrte  for  apecilic  performance  ;  bnt  waa 
not  entitled  to  the  injunction  claimed.  Per 
Ori^lh  C.J.,  Barton  and  O'Cirmuir  JJ.— The 
purchaser  had  never  acquired  a  right  to  the 
exclusive  posaesaion  of  the  portion  to  be 
retained  by  the  vendor,  and  the  vendor  had, 
therefore,  a  good  defence  in  law  to  the  action 
for  trespass  to  Uiid,  but,  aa  the  vendor  had 
verbally  agreed  to  the  purchaaer  having  the 
UM  of  the  improvementa  on  that  portion,  and, 
as  there  had  been  part- performance  of  the 
main  agreement  to  which  that  agreement  was 
ancillary,  he  had  no  defence  in  equity,  whether 
he  had  or  had  not  at  law,  to  the  ulaim  for 
dunsgea  for  wrongful  impounding,  and,  as  the 

Surchaacr  did  not  ask  for  an  inquiry  as  to 
u mages,  bnt  was  cnntent  to  reat  on  his 
judgment  aX  law.  It  was  not  a  cixse  for  the 
Bjerciae  by  the  Court  of  Equity  of  its  dia- 
cretionary  power  to  grant  an  injunction  lor 
the  purpose  of  doing  complete  justice  between 
the  partlea.  Pa-  Isaaes  J. — The  verbal  agree- 
ment should  not,  in  view  of  the  issuea  raised 
at  the  trial  and  the  conflict  of  evidence,  be 
taken  to  have  been  proved,  and  upon  the 
documentary  evidence  the  legal  title  in  the 
whole  area  paaeed  to  the  purchaaer  by  virtue 


VENDOR  AND  PLKCHABER-emKmwd. 

of  the  transfer,  and  having  ent«red  into 
poaaessioD  under  the  terms  of  the  contract, 
and  no  aub.lease  having  been  eiecnted,  be 
waa  in  possession  of  the  whole  area,  and  the 
vendor  became  a  trespasaer  and  had  no 
defence  in  law  or  in  equity  to  the  action  at 
law,  and  waa,  therefore,  not  entitled  to  an 
injanotion.  Judgment  of  A.  H.  SimptoitC.3. 
in  Equity  varied  and  affirmed  as  raried. 
S\can  V.  RaaiihoTKe        ....     7C5 

Contrftct  tM  Mtle  of  miMiag  prepMty 

—Vendor  ogly  entitled  to  limited  l>t«mst— 
EnforcnneBt  —  Rl^ts  of  porchaaer  »gmi»j. 
snbseqDentlj  acquired  Interests  of  vendar 
—  EqoltAble  estoppel  —  Aatliorlty  to  Hlt«r 
—Mining  on  Private  LauidK  Acts  (<l.8.W.)— 
PartnersUp  Act  IN.S.W.).  (5S  Viet.  No.  It), 
see.  SI.]— G.  and  Z.  were  carrying  on  mining 
operatiouB  in  partnerahip  upon  20  acres  of 
land,  under  an  authority  issued  to  Q.  nud^ 
the  Mining  on  Private  Lands  Acta.  The 
authority  conferreil  no  interest  in  the  land, 
bnt  merely  the  right  to  enter  and  search 
for  minerals  upon  n.  certain  area  for  one  v^r, 
in  anticipation  of  a  title  to  be  sabaequently 
acquired  by  lease  from  the  Crown  of  the 
minerals  contained  in  the  area,  G.,  believing 
himself  to  have  authority  from  Z.  to  sell  Z.'a 
share,  though  he  had  not  such  authority  in 
fact,  agreed  to  sell  to  M.  the  whole  interest 
of  the  partners  in  the  land,  mining  machinery, 
eCFecta  and  ore,  Ac,  upon  the  land.  Before 
the  expiration  of  G.'a  authority  to  enter,  U. 
made  an  unsucoeaaful  application  for  an 
authority  to  enter  an  area  ol  33  acres  includ- 
ing the  20  included  in  G.'a  authority,  and 
later,  (i. 'a  authority  having  expired,  Z.,  on 
bis  own  behalf,  obtained  an  authority  to  enter 
the  33  acres,  having  previously  agreed  to  take 
G.  in  as  a  partner  in  the  new  adventure,  and 
the  two  proceeded  to  work  the  area  on  the 
same  terms  as  before.  In  a  auit  by  M.  against 
U.  and  Z.,  to  hare  Z.  declared  a  trustee  for 
him  of  the  authority  to  enter  and  the  bene6tt 
attaching  to  it,  and  for  an  injunction  and 
account,  with  conaeqnenlial  relieif : — Held,  on 
the  evidence,  that  Z,  acquired  the  authority 
free  of  all  equities  as  far  as  M.  was  concerned  ; 
and  that,  aa  the  contract  of  aale,  if  it  oould 
take  effect  at  all,  could  only  take  efteot  as  to 
G.'a  limited  interest  in  the  origitial  undertak- 
ing, and  that  undertaking  had  tarmiuated  on 
the  expiration  of  G.'a  authority  to  entar,  there 
was  a  complete  break  of  tide  between  G.'i 
first  and  second  intereste,  and  there  waa  no 
equitable  estoppel  arising  out  of  the  contract 
by  which  G.'a  Buheequently  acquired  interest 
oould  be  affected  so  as  to  entiile  U.  to  have 
Z.  declared  a  Iruatee  for  him  of  G.'a  half 
ahare.  Beld,  further,  that  even  if  G.'a  anbae- 
quently  aoqaired  intereat  could  be  regarded 
in  eqnity  as  an  accretion  to  or  in  subetitotjon 
for  hia  interest  in  the  original  undertaking, 


Jielboume: 

HarstoH,  Purfriige  Jt  Co.,  Prititert, 
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